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DIBEGTORT  OF  THE  JUMGIART  DEPARTMENT 
OF  THE  STATE  OF  UJilMOIS. 

OOBSBOTED  TO  IffABOH  1,  1917. 


The  judiciary  department  of  the  State  of  IlUnols  la  composed  of 
(1)  the  Supreme  Ck)urt;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (6)  City  Courts;  (6)  Municipal  Court 
of  Chicago;  (7)  County  and  Probate  Courts. 

(1)  THE  SUPREME  COUBT. 


The  Supreme  Court  consists  of  seyen  justices,  elected  for  a  term 
of  nine  jrears,  one  from  each  of  the  seTen  districts  Into  which  the 
State  is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions.  South- 
em,  Central  and  Northern,  in  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  in  October,  Decem- 
ber, February,  April  and  June  of  each  year. 


Samuel  P.  Ibwin Bloomiagtom. 

JUSTICES. 

First  Diairict—WAxmrf  W.  Duncan Marion. 

Second  District — William  M.  Fabmeb. Vandalla. 

Third  Dtetricl— Frank  K.  Dunn Charleston. 

Fourth  District— QvouQK  A.  Cookb Aledo. 

Fifth  Disftrict-^CnASLBB  C.  Cbaio Oalesburg. 

Sixth  District — Jambs  H.  Cabtwbioht Oregon. 

Seventh  District — Obbin  N.  Cabteb Chicago. 

The  Chief  Justice  Is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing justice  tbe  Justtro  next  in  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past  Mr.  Justice  Cartwright 
is  the  present  Chief  Justice. 


Chables  W.  Vail,  Chicago. 

libbabian. 
Ralph  H.  Wilkin,  Springfield. 

(ill) 


iv  Appellate  Coubts  op  Illinois. 


(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk 
is  elected  in  each  district 

BEPOBTEBS. 

Reported  by  the  publishers'  editorial  stalL 


FIRST  DISTRICT. 
Composed  of  the  county  of  Cook.    . 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
/Dlebk — James  S.  Mclnerney,  Michigan  Blvd.  Bldg.,  Chicago. 
'  Wm.  H.  McScbely,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chi- 
cago. 
Jesse  Holdom^  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
William  E.  Deveb,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

FIRST  BRANCH* 
Albbbt  C.  Babnes,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
John  P.  MoGoorty,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Chables  a.  McDonald,  Justice,  Michigan  Blvd.  Bldg.,  Chicago 

SECOND  BRANCH** 
John  M.  O'Connor,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chi- 
cago. 
Clabence  N.  Goodwin,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Thoicab  Taylob,-  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page.  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,   Mercer,  Ogle,   Peoria,   Putnam,  Rock  Island 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  In 

April  and  October. 
Clebk — Christopher  C.  Duffy,  Ottawa. 

DoBBANCE  Dibell,  Presiding  Justice,  Joliet 
DuANE  J.  Cabnbs,  Justice,  Sycamore. 
John  M.  Niehaus,  Justice,  Peoria. 

THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign, Christian,  Clark,  Coles,  Cumberland,  DeWitt,  Douglas^ 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,  Mason,  McDonough,  McLean,  Menard,  Montgomery! 
Morgan,  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott! 
Shelby,  Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  first  TuesdayB 

in  April  and  October. 
Clkek — George  L.  Tipton,  Springfield. 

E3DGAB  Eldredge,  Presiding  Justice,  Ottawa. 
Emeby  C.  Gbaves,  Justice,  Geneseo. 
Gboboe  W.  Thompson,  Justice,  Galesburg. 


•  Thl«  court  is  a  branch  of  the  AppeUate  Court  of  the  flnt  district.  anTl^ 
held  by  three  Judges  of  the  Circuit  Court,  designated  and  aaslgned  by  thT  fln- 
preme  Court  under  the  provlelona  of  the  act  of  the  General  AsaembW  ab. 
proved  June  2.  1897.     Hurd'e  Statute^  1887,   608,  Lawa  of  1887,  181^  J.  A  L 

••  Eatabllihed  under  act  of  June  1^  1811,  J.  A  A.  f  S8St. 


ClBOUIT   COUETB. 


F*OURTH  DISTRICT. 
Composed  of  the  counties  of  Alexander^  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamil- 
ton,  Hardin,   Jackson,   Jasper,   Jefferson,    Johnson,   Lawrence, 
Madison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Ran- 
dolph, Richland,  Saline,  St.  Clair,  Union,  Wabash,  Washington, 
Wayne,  White  and  Williamson. 
Court  Bits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  March  and  October. 
CLBiK— Charles  C.  Johnson,  Mount  Vernon. 

Habbt  Hiobee,  Presiding  Justice,  Pittsfleld. 
James  C.  McBbidb,  Justice,  Taylorville. 
FEiLiTK  H.  BoQGS,  Justice,  Urbaua. 


(3)  CIECUIT  COUETS. 

BxdusiTe  of  Cook  county,  the  State  of  Illinois  is  divided  into 
serenteen  Judicial  circuits,  as  follows:* 

FIB8T  OUtCUtT. 

The  counties  of  Alexander,  Pulaski,  Massac,  Pope,  Johnson,  Union, 
Jackson,  Williamson  and  Saline. 
Judges:      A.  W.  Lewis,  Harrisburg. 

DeWitt  T.  Hartwell,  Marion. 

William  N.  Butleb,  Cairo. 

SECOND  CIBCUIT. 

The  counties  of  Hardin,   Gallatin,  White,   Hamilton,  Franklin, 
Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and  Craw- 
ford. 
Judges:    J.  C.  Eagleton,  Robinson. 
Julius  C.  Keen,  Carmi. 
Chablbb  H.  Milleb,  Benton. 

THIBD  ClBOUIT. 

The  counties  of  Randolph,   Monroe,   St  Clair,   Madison,  Bond, 
Washington  and  Perry. 
Judges:    Louis  Bebnbeuteb,  Nashville. 

Qeobob  a.  Cbow,  East  St  Louis. 
J.  F.  Gillham,  Edwardsville. 

FOUBTH  CIBCUIT. 

The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Effingham,  Jasper, 
Montgomery,  Shelby  and  Christian. 
Judges:     Wic.  B.  Wbioht,  Effingham. 

James  C.  McBBmE,  Taylorville. 

Thomas  M.  Jett,  HiUsboro. 

FIFTH  CIBCUIT. 

The  counties  of  Vermilion,  Edgar,  Clark,  Cumberland  and  Coles. 
Judges:      John  H.  Mabshall,  Charleston. 
Walteb  Bbeweb,  Toledo. 
AUQUBTUS  A.  Pabtlow,  Danville. 

•  Laws    1897,  18g,  J.  A  A.  f  8070.  ' 


Vi  ClBOXnT   COUBTS. 


SIXTH    CIBCDIT. 

The  CGuntleB  of  Champaign,  Douglas,  Moultrie,  Macon,  DeWitt  and 
Piatt 

Judges:    Geo.  A.  Sentbl,  Sullivan. 
Wm.  K.  Whtteiixi),  Decatur. 
Fb^nkun  H.  Bogos,  Urbana. 

SEVENTH   CIBOUIT. 

The  counties  of  Sangamon,  Macoupin,  Morgan,  Scott,  Greene  and 
Jersey. 

Judges:   Fbaitk  W.  Bubton,  CarlinviUe. 
NoBKAir  L.  Jones,  CarroUton. 
BiAKBT  8.  Smith,  Springfield. 

EIGHTH   CiaCUIT. 

The  counties  of  Adams,   Schuyler,   Blason,  Cass,   Brown,   Pike, 
Calhoun  and  Menard. 

Judges:    Habbt  Higbee,  Pittsfield. 
Albebt  Akebs,  Quincy. 
Gut  R.  Williams,  Havana. 

NINTH  CIBCUIT. 

The  counties  of  Knox,  Warren,  Henderson,  Hancock,  McDonough 
and  Fulton. 
Judges:    Geobqb  W.  Thompson,  Galesburg. 
Habbt  M.  Waogoneb,  Macomb. 
Robebt  J.  Gbieb,  Monmouth. 

TENTH  CIBCUIT. 

The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and  TaaewelL 

Judges:    John  M.  Niehaus,  Peoria. 
Theodobe  N.  Gbebn,  Pekin. 
Cltde  B.  Stone,  Peoria. 

ELEVENTH  ClBOUfl*. 

The  counties  of  McLean,  Livingston,  Logan,  Ford  and  Woodford. 

Judges:  Sain  Weltt,  Bloomington. 
Geoboe  W.  Patton,  Pontlac. 
Thomas  M.   Habbib,   Lincoln. 

TWELFTH   CIBCUIT. 

The  counties  of  Will,  Kankakee  and  Iroquois^ 
Judges:    Dobbance  Dibell,  Joliet 

Fbank  L.  Hoopeb,  Watseka. 

Abihub  W.  Deselm,  Kankakee. 

thibteenth  cibouit. 
The  counties  of  Bureau,  La  Salle  and  Grundy. 

Judges:    Samuel  C.  Stough,  Morris. 
Joe  a.  Davis,  Princeton. 
Bdgab  EiLDBEDGE,  Ottawa. 


CouBTs  OF  Cook  County. 
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FOUBTSKNTH   CIRCUIT. 

The  oounties  of  Rock  Island,  Mercer,  Whiteside  and  Henry. 
Judges:    Frank  D.  Ramsat,  Morrison. 

Emebt  C.  Graves,  Qeneseo. 

William  T.  Chi^ich,  Aledo. 

niTEKNTH  CIRCUIT. 

The  counties  of  Jo  Daviess,  Stephenson,  Carroll,  Ogle  and  Lee. 
Judges:    James  S.  Baumb,  Galena. 

Richard  S.  Fabrand,  Dlzon. 

Oscar  £.  Heard,  Freeport 

SIXTEEITTH  CIRCUIT. 

The  counties  of  Kane,  Du  Page,  De  Kalb  and  KendalL 
Judges:    Clinton  F.  Irwin,  Elgin. 

DuANE  J.  Carnes,  Sycamore. 

Mazzini  Slubseb,  Wheaton. 

seventeenth  oibcuit. 
The  counties  of  Winnebago,  Boone,  McHenry  and  Lake. 
Judges:    Abthub  H.  Fbost,  Rockford. 

Chables  H.  Do^nellt,  Woodstock. 

Claibb  C.  Bdwabdb^  Waukegan. 


(4)  COUBTS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  judicial 
circuit  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  Jurisdiction  of  a  Clr* 
cult  Court  In  criminal  and  quasl-crlmlnal  cases  only,  and  the  judges 
of  the  Circuit  and  Superior  Courts  are  Judges,  ex  officio,  of  the 
Criminal  Court 


CRIMINAL  COURT, 
-nrank  J.  Walsh,  Criminal  Court  Building,  Chleaga 

CIRCUIT  COURT. 
-August  W.  BilUer,  County  Building,  Chicago. 


RiCHABD  S.  TUTUllX, 

Jesse  A.  Baldwin, 
ROBEBT  B.  Cbowe, 
KiCKHAM  SCANLAN, 

Thomas  O.  Windes, 

MeBBTIT  W.   PiNCKNSTt 

Jesse  Holdom, 
Victob  p.  Abnold, 
David  M.  Bbothebs, 
Chas.  M.  Thomson, 


JUDOBB. 


David  F.  Matchett, 
John  Gibbons,* 
Lockwood  Honobb, 
Geobgb  Kessten, 
John  P.  McGoobtt, 
Fbedebick  a.  Smith, 
Chables  M.  Walkeb, 
Geo.  F.  Babbett, 
Thomas  Tatlob,  Jb., 
osgab  m.  tobbison. 


*Dled  F^ruary  11,  1917. 


viii  City  Coubts, 


SUPERIOR  COURT. 
Clebk — SoiLix  KjKixAifDBB,   County   Building,   ChlcagOb 

JUDQEB. 

William  H.  McSusblt^  Mabcub  A.  Kavanaoh, 

John  M.  O'Connor,  Joseph  H.  Fitch, 

Theodobe  Bbentano,  John  J.  Sullivan, 

Joseph  Sabath,  Albebt  C.  Babneb, 

Joseph  B.  David,  Hugo  Pam, 

William  B'enimobe  Co<vbb,  M.  L.  MgKinlet, 

William  E.  Dbveb,  Clabence  N.  OooDwnr, 

Mabtin  M.  Gbiolet,  Chabi^b  M.  Foell, 

Chabubb  a.  McDonald,  Denib  B.  Sullivan. 


(5)    CITY  COURTS- 


Cltjr  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  J.  4 
A.  K  3309,  and  when  so  established  have  Jurisdiction  as  defined  by 
Sec.  1  of  an  act  entitled  "An  Act  in  relation  to  courts  of  record  In 
cities,"  approved  May  10,  1901,  J.  A  A.  K  3289. 

THE  CITY  COURT  OF  ALTON. 
L.  D.  Tageb,  Judge.  Allan  O.  Macdonald,  Clerk. 

THE  CITY  COURT  OF  AURORA 
Edwabd  Bf.  Mangan,  Judge.  J.  W.  Gbebnawat,  Clerk. 

THE  CITY  COURT  OF  BEARDSTOWN. 
J.  J.  Cooke,  Judge.  John  List^ann,  Clerk.  ; 

THE  CITY  COURT  OF  BENTON. 
R.  B.  Hickman,  Judge.  Loban  Moboan,  Clerk.  ' 

THE  CITY  COURT  OF  CANTON. 
H.  C.  Moban,  Judge.  A.  C.   Sheplet,  Clerk. 

THE   CITY  COURT  OF  CARBONDALE. 
Hebbebt  a.  Hats,  Judge.  Dallas  Meisenheimeb,  Clerk. 

THE  CITY  COURT  OF  CBNTRALIA. 
Albebt  D.  Rodenbebo,  Judge.  Gut  C.  Livesat,  Clerk. 

THE   CITY  COURT   OF  CHARLESTON. 
Chableb  a.  Quackenbush,  Judge.         Coba  Daniels,  Clerk. 

THE   CITY   COURT   OF  CHICAGO   HEIGHTS. 
Chableb  H.  Bowles,  Judge.  ESdwabd  H.  Kibgib,  Clerk. 

THE  CITY  COURT  OF  DE  KALB. 
Habbt  W.  MoEwen,  Judge.  John  C.  Killian,  Clerk. 

THE  CITY  COURT  OF  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Habbt  Babbett,  Clerk. 

THE  CITY  COURT  OF  BAST  ST.  LOUIS. 
H.  L.  Bbowning, 
W.  M.  Vandeventeb,        Judges.  William  J.  Veach,  Clerk. 

THE  CITY  COURT   OF   ELGIN. 
Fbank  B.  Shopen,  Judge.  Chables  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  GRANITE  CITY. 

BL  R.  Suujtan,  Judge.  A.  N.  Homan,  Clerk. 


Municipal  Coubt  of  Chioago.  ix 

THE  CITY  COURT  OP  HARRISBURO, 
W.  W.  Dambon,  Judge.  Homkb  Wade,  Clerk. 

THE  CITY  COURT  OF  HBRRIN. 
RoBnrr  T.  Cook,  Judge.  Anna  Rxbd,  Clerk. 

THE  CITY  COURT  OF  JOHNSTON  CITY. 
J.  H.  Clayton,  Judge.  J.  E.  Sulunb,  Clerk. 

THE  CITY  COURT  OF  KEWANEE. 
H.  Srkjno  Pomebot,  Judge.  Chabejs  L.  Rowlbt,  Qerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Dan  W.  Maddoz,  Judge.  Mas.  Laubetta  Salzmann,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
JoBn  Webttall,  Judge.  Wic.  B.  Maktin,  Clerk. 

THE  CITY  COURT  OF  MARION. 
W.  O.  POTTBB,  Judga  Geo.  T.  Cabteb»  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
John  MoNutt,  Judge.  Thomas  M.  Lttle^  Qerk. 

THE  CITY  COURT  OF  MOLINE. 
O.  O.  Dnciz,  Judge.  Osoboe  A.  Sohbabbb,  Clerk. 

THE  CITY  COURT  OF  PANA. 
J.  H.  FoBNoiT,  Judge.  Q.  W.  Mabsland,  Clerk. 

THE  CITY  COURT  OF  SPRING  VALLEY. 
WiLUAM  H.  Hawthobne,  Judge.  Peteb  Rolande,  Clerk. 

THE  CITY  COURT  OF  STERLING. 
Cabl  E.  Sheldon,  Judge.  Ejabl  L.  Hebb,  Clerk. 

THE   CITY   COURT   OF  WEST   FRANKFORT. 
H.  R.  Dial,  Judge.  Peabl  Beattie,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY, 
y.  V.  Barnes,  Judge.  O.  L.  Spbbohbb,  Clerk. 

(6)    MUNICIPAL  COURT  OF  CHICAGO. 


EstabllBhed  by  Act  of  May  18,  1905   (L.  1905»  p.  158) »  J.  4 
t  3313  et  seq. 

Feank  p.  Daiviboh,  Clerk. 

OHIET  JXTBlTCBy 

Habbt  Olson, 
associate  jx7dgb8. 

Habbt  M.  Ftsheb  Hugh  J.  Keabnb  Bebitabd  P.  Bakiba 

Edwabd  T.  Wade  Joseph  S.  LaBut  Samuel  H.  Tbudb 

John  K.  Pbinditillb      John  R.  Newoomeb  Leo  Dotia 

Joseph  P.  Raftebtt        John  R.  Caveblt  Edmund  K.  Jabecki 

John  Coubtnet  John  A.  SwXnson  Chables  N.  Goodnow 

John  Richabdson  Hugh  R.  Stewabt  Dennis  W.  Sulliyan 

John  A.  Mahonet  Harrt  P.  Dolan  Shebidan  E.  Fbt 

William  N.  Gemmill    John  F.  Haas  John  Stblk 

FhANK  H.  Gbahah        Howabd  Hates  Joseph  Z.  Uhlib 

Welejs  M.  Cook  Abnold  Hbaf  Hosxa  W.  Wblu. 


Couirar  AXtt  Pbobatb  Coubts. 


(7)  COUNTY  AND  PROBATE  COUBTS, 


In  the  counties  of  Cook,  Kane,  LaSalle,  Madison,  Peoria,  Rock 
Island,  Sangamon,  St.  Clair,  Vermilion  and  Will,  each  having  a 
population  of  over  70,00^,  probate  courts  are>  established,  distinct 
from  the  county  courts.  In  the  other  counties  the  county  courts 
have  Jurisdiction  In  all  matters  of  probate.  (Laws  1881,  72),  J.  4 
A.  K  3259. 

JUDGES  COUNTIES  COUNTT  8SAT8 

Ltman  McCabl Adams Qulncy. 

Miles  Fbedebicb:  Gilbebt.  . .  .Alexander Cairo. 

Wic.  H.  Dawdy Bond Greenville. 

Wm.  C.  De  Wolf Boone Belvldere. 

WnxABD  Y.  Bakeb. Brown Mt.  Sterling. 

James  R.  Pbighabo Bureau Princeton. 

John  Dat,  Jb Calhoun Hardin. 

Arthub  J.  Gbat Carroll Mt.  CarrolL 

Chables  M.  Mabtin Cass .Virginia. 

Rot  C.  Feeeman Champaign Urbana. 

Chables  A.  Pbateb Christian .Taylorvllle. 

A.  L.  Ruffneb Clark MarshalL 

John  L.  Botles Clay Louisville. 

James  Allen Clinton Xl^arlyle. 

John  P.  Habbah Coles .Charleston. 

Thomas  F.  Scully Cook Chicago. 

Henby  Hobneb,  Pro.  J Cook Chicago. 

DuANE  Gaines Crawford Robinson. 

Stephen   B.   Rabiden Cumberland Toledo. 

William  L.  Pond DeKalb .Sycamore. 

Fbedebick  C.  Hill    DeWitt Clinton. 

D.  H.  Wamsley Douglas Tuscola. 

S.  L.  Rathje DuPage » . . .  Wheaton. 

Daniel  V.  Dayton EMgar Paris. 

Peteb  C.  Waltebs Edwards Albion. 

Babney  Ovekbeck Effingham ESffingham. 

Jebome  G.  Wills Payette Vandalla. 

Malcolm  L.  McQuiston Ford Paxton. 

Nealy  I.  Glenn Franklin Benton. 

Hobabt  S.  Boyd Fulton Lewistown. 

Geobge  Li.  Houston Gallatin Shawneetown. 

Thomas  Henshaw Greene CarroUton. 

Geobge  Bedfobd Grundy ^ .  .Morris. 

J.  S.  Sneed Hamilton McLeansboro. 

E.  W.  Dunham Hancock .Carthage. 

Abthub  a.  Miles Hardin ElizabethtowiL 

RuFUS  F.  Robinson ilenderson .Oquawka. 

Leonabd  E.  TtXLEEN Henry .Cambridge. 

John  H.  Gillan Iroquois Watseka. 

WiixABD  F.  E^LLis Jackson Murphysboro. 

Habby  C.  Davidson Jasper J^ewton. 

Andbew  D.  Webb Jefferson Mt.  Vernon. 

Habby  W.  Pogue* Jersey Jerseyville. 

F.  J.  Campbell Jo  Daviess Galena. 

J.  F.  Hight Johnson Vienna. 

S.    N.   HoovEB Kane Geneva. 

John  H.  Williams,  Pro.  J. . . Kane Geneva. 

Jay  H.  Merbill Kankakee Kankakee. 

Clabence  S.  Williams Kendall Yorkville. 

R.  C.  Rice Knox Galesburg. 

Pebby  U  Pebsons Lake Waukegan. 

Henby  Mayo La  Salle XHtawa. 


*  Died  November  21,  1916. 
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JUDGES  COUNTIES  COUNTY  SEATS 

Albebt  T.  Labdin,  Pro.  J La  Salle .Ottawa. 

O.  W.  Lonobnscksb Lawrence Xiawrence\rllle. 

John  B.  Crabtbee Lee Dixon. 

B.  R.  Thompson Livingston Pontiac. 

Chables  J.  Gehlbach Logan Lincoln. 

Chablbs  I.  Imes McDonough J^acomb. 

David  T.  Smiley McHenry Woodstock. 

James  C.  Riley McLean Bloomington. 

John  H.  McCoy Macon Decatur. 

Andbew  J.  Dugoan Macoupin Carlinvllle. 

H.  B.  B3AT0N Madison Bdwardsville. 

Geo.  W.  Gbobbmann,  Pro.  J.  ..Madison Bdwardsville. 

WnjJAM  O.  Wilson Marion Salem. 

Daivdel  H.  Obego Marshall Lacon. 

James  A.  McComas Mason JlavaHa. 

LiANNEB  P.  Oakeb  . . , MassBC Metropolis. 

Jesse   M.  Ott Menard Petersburg. 

F'biend  L.  Chuboh Mercer Aledo. 

Henby  Schnbidsb. Monroe Waterloo. 

J.  T.  McDavid Montgomery Hillaboro. 

Wm.  E.  Thomson Morgan Jacksonville. 

John  T.  Gbideb Moultrie Sullivan. 

Frank  E.  Heed Ogle Oregon. 

Chxsteb  F.  Babnett Peoria Peoria. 

Walteb  A.  Clinch,  Pro.  J Peoria Peoria. 

Loms  R.  Kblly Perry PIncknesrvllle. 

Wm.  A.  Doss Piatt Monticello. 

Paul  F.  Gbote Pike .Pittsfleld. 

B.  F.  Andebson Pope Golconda. 

B*BBD  Hood Pulaski Mound  City. 

Ibving  E.  Bboaddus Putnam Hennepin. 

Wm.  M.  Schuwebk Randolph .Chester. 

Robt.  B.  WrrcHEB Richland Olney. 

Nels  a.  Labson Rock  Island Rock  Island. 

Bknj.  S.  Bell,  Pro.  J Rock  Island Rock  Island. 

Joseph  B.  Messick St.  Clair Belleville. 

FftANK  Pebbin,  Pro.  J St.  Clair Belleville. 

Chas.  D.  Stilwell Saline Harrisburg. 

John  B.  Weaves Sangamon Springfield. 

C.  H.  Jenkins,  Pro.  J Sangamon Springfield. 

John  C.  Wobk Schuyler tRushville. 

P.  C.  Funk Scott Winchester. 

A.  J.  Steidley .Shelby Shelbyville. 

Frank  Thomas Stark Toulon. 

RoscoE  J.  Cabnahan Stephenson Freeport. 

James  M.  Rahn Tazewell Pekln. 

MoNBOE  0.  Cbawfobd Union Jonesboro. 

Lawbence  T.  Allen Vermilion Danville. 

W.  J.  Book  walteb,  Pro.  J. .  .Vermilion Danville. 

W.  S.  WiLLHiTE Wabash Mt.  CarmeL 

L.  E.  MuBPHY Warren J^onmouth. 

W.  P.  Gbeen Washington Nashville. 

J.  V.  Heidinoeb Wayne Fairfield. 

J.  Bi.  Endicott White Carmi. 

Wm.  a.  Bix>dgett Whiteside Morrison. 

Geobge  j.  Cowing Will Joliet. 

John  B.  Fithian,  Pro.  J Will Joliet. 

W.  F.  Slates Williamson Marion. 

Louis  M.  Reckhow Winnebago Rockford. 

Abthttb  C.  Fobt .Woodford JQureka. 
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thus  making  the  opinion  of  the  Appellate  Court  final.    (See  Practice 
Act,  sec.  121,  J.  ft  A.  T  S658.) 
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CASES 


FIRST  DISTRICT 


APPELLATE  GOnRTS  OF  ILLINOIS 

DURING   THE  TEAR   1916. 


William  F.  Hobbs,  trading  as  William  F.  Hobbs  &  Com- 
pany, Appellee,  y.  Monarch  Refrigerating  Com- 
pany, Appellant. 

Oen.  No.  21,271.    (Not  to  be  reported  in  f  nil.) 

Appeal  from  the  Superior  Court  of  Cook  county;  tbe  Hon.  Dbnib 
EL  SuixivAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1915.  Affirmed.  Opinion  filed  June  19, 
1916. 

Statement  of  the  Case. 

Bill  for  an  accounting  by  William  F.  Hobbs,  trading 
as  William  F.  Hobbs  &  Company,  complainant,  against 
Monarch  Refrigerating  Company,  a  corporation,  de- 
fendant. From  a  decree  awarding  the  complainant 
$4,328.70,  defendant  prosecutes  this  appeal. 

The  allegations  of  the  bill  were  in  part  that  defend- 
ant represented  that  all  of  complainant's  poultry  had 
been  destroyed  by  the  fire  and  this  was  discovered  only 
after  the  settlement;  that  it  adjusted  the  loss  with 
the  insurance  companies  for  more  than  $15,000  and 

(1) 


AppELLATiji  Courts  of  Illinois. 


Hobbs  y.  Monarch  Refrigerating  Co.,  200  111.  App.  1. 

deducted  from  this  sum  the  amount  due  defendant 
and  paid  complainant  the  balance;  that  these  repre- 
sentations were  false  and  fraudulent  and  that  defend- 
ant sold  and  disposed  of  complainant's  merchandise 
for  more  than  $24,000  and  retained  the  proceeds 
thereof. 

Defendant  contended  that  the  proof  did  not  sustain 
the  material  allegations  of  the  bill;  that  there  was  a 
variance  between  allegations  of  the  bill  on  the  one  hand 
and  the  findings  of  the  master  and  decree  of  the  court 
on  the  other,  and  that  this  variance  violated  the  ele- 
mentary rule  that  the  allegations  of  the  bill,  the  proof 
and  the  decree  must  correspond,  and  therefore  consti- 
tuted reversible  error.  It  was  argued  that  the  princi- 
pal material  allegation  of  the  bill  was  the  fraudulent 
representation  made  by  defendant  to  complainant  that 
his  poultry  was  wholly  destroyed  and  that  he  dis- 
covered this  after  the  settlement  hereinafter  men- 
tioned, and  that  there  was  no  proof  to  sustain  this 
allegation,  and  no  such  finding  in  the  master's  report 
or  in  the  decree. 

It  appeared  that  defendant  was  engaged  in  the  pub- 
lic warehouse  and  cold  storage  business,  and  complain- 
ant in  the  wholesale  produce  and  commission  business, 
dealing  principally  in  poultry.  Prior  to  March  19, 
1911,  complainant  delivered  to  defendant,  for  storage, 
merchandise  consisting  chiefly  of  poultry,  of  the  value 
of  more  than  $21,000.  When  the  poultry  was  delivered 
to  defendant  it  issued  its  warehouse  receipts  to  com- 
plainant, also  an  insurance  certificate  wherein  the  de- 
fendant agreed  to  insure  the  poultry  for  the  full 
amount  of  such  insurance  certificate,  the  policy  to  be 
payable  to  defendant  as  trustee  for  complainant;  and 
in  case  of  loss  by  fire,  defendant  was  to  act  as  agent 
for  complainant  in  the  collection  of  the  insurance. 
On  said  date,  defendant  had  issued  to  complainant  in- 
surance certificates  amounting  to  $18,600.    Defendant 
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paid  the  premiums  and  debited  complainant  with  the 
same.  Complainant  was  indebted  to  defendant  on 
various  notes  secured  by  the  poultry  stored  in  the  ware- 
house, the  notes  aggregating  $12,133,  and  there  was  a 
further  indebtedness  of  $1,175.41.  On  March  19, 1911, 
a  fire  started  on  the  fifth  floor  of  the  warehouse,  which 
was  a  seven  story  and  basement  building.  At  the  time 
there  was  stored  in  the  warehouse  2,250,410  pounds 
of  butter  and  1,033,960  pounds  of  poultry,  belonging 
to  diflferent  persons,  including  complainant.  All  of  the 
poultry  and  butter  was  destroyed  or  damaged  by  fire 
and  water,  and  defendant  adjusted  the  loss  with  the 
insurance  companies.  Complainant  was  dissatisfied 
with  the  proposed  adjustment  and  employed  an  insur- 
ance adjuster;  defendant  also  employed  an  adjuster. 
The  adjustment  was  carried  on  and  an  agreement 
reached  with  the  insurance  companies  by  defend- 
ant alone.  The  insurance  collected  on  complainant's 
property  amounted  to  $11,231,63.  Complainant  ob- 
jected to  the  amount  of  the  settlement,  but  was  in- 
formed by  defendant  that  a  settlement  had  been  made, 
and  on  August  16,  1911,  after  deducting  the  amount 
due  and  owing  from  complainant,  defendant  paid  com- 
plainant the  balance,  amounting  to  $2,110.53,  and  took 
a  receipt'  which  was  *  *  in  full  of  all  claims  and  demands 
against  the  Monarch  Eefrigerating  Company  growing 
out  of  the  fire  of  March  19, 1911."  After  the  fire,  com- 
plainant received  from  defendant  certain  of  the  dam- 
aged poultry  but  was  unable  to  dispose  of  all  of  it  and 
returned  the  balance.  Defendant  then  disposed  of  all 
of  the  salvage,  selling  497,861  pounds  of  damaged  poul- 
try for  $45,899.26,  or  an  average  of  9.2  cents  per  pound. 
No  record  was  kept  by  defendant  from  which  could  be 
ascertained  the  prices  and  amount  received  for  com- 
plainant's damaged  poultry,  91,691  pounds  of  which 
was  included  in  the  above  salvage. 

The  master  found  that  defendant  was  liable  for 
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complainant's  poultry  unaccounted  for  at  the  average 
price  of  9.2  cents  per  pound,  or  '$8,435.57.  This  amount 
added  to  the  insurance  collected  made  a  total  amount 
due  and  owing  from  defendant  to  complainant  of  $19,- 
667.20.  Complainant  had  received  $15,418.94,  which 
left  a  balance  of  $4,248.26,  with  interest  from  August 
16,  1911,  for  which  amount  the  decree  was  entered. 

Defendant  contended  that  as  complainant  was  expe- 
rienced in  handling  poultry  and  was  represented  by 
an  able  fire  insurance  adjuster,  the  settlement  made 
August  16,  1911,  was  conclusive  and  binding.  The 
master  found  that  at  the  time  of  the  execution  of  the 
receipt  by  complainant  as  above  mentioned,  he  knew 
that  all  of  his  property  had  not  been  destroyed  by 
fire ;  that  defendant  had  been  selling  damaged  poultry 
and  had  sold  some  of  complainant's;  that  complainant 
did  not  know  the  amount  of  money  received  by  defend- 
ant from  the  insurance  companies  on  complainant's 
property,  and  did  not  know  the  prices  at  which  de- 
fendant was  selling  the  damaged  poultry  nor  the 
amount  of  money  it  realized  from  the  sale  of  the  same ; 
that  defendant  never  rendered  complainant  any  state- 
ment showing  the  amount  of  insurance  or  the  amount 
of  money  received  from  the  sale  of  the  damaged 
poultry. 

Manoha  Bbuooemeteb,  for  appellant. 

Shbpaed,  McCobmick,  Thomasok,  Kibklakd  &  Pat- 
TBBSON,  for  appellee. 

Me.  Justice  O'Connob  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  AooouwT,  I  35* — tohen  evidence  suffldent  to  support  moMtei'n 
lindingn.  On  a  bill  for  an  accounting,  evidence  examined  and  held 
to  support  master's  findings. 


•See  nilnols  NotM  Disett,  Vols.  XI  to  XV,  »nd  CamnkillTo  QvarCorlj,  Mme 
tople  and  Mctkm  nnmbor. 
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2.  Appeai.  and  ebbob,  §  1458* — when  variance  immateriah  On  a 
bill  for  an  accounting,  variance  between  allegations  of  bill  on  the 
one  hand  and  the  findings  of  the  master  and  the  decree  of  the  court 
on  the  other,  examined  and  held  not  so  material  as  to  warrant  a  r» 
versal. 

3.  Pbincipai,  and  agent,  I  28* — what  degree  of  good  faith  required 
in  transactions  between.  In  dealing  with  the  property  of  the  prin- 
cipal on  his  own  behalf,  the  utmost  good  faith  is  required  of  the 
agent,  and  the  burden  is  upon  him  to  show  that  such  good  faith  was 
exercised. 

4.  Contracts,  |  268* — what  evidence  sufficient  to  s^t  aside  con- 
tract where  fiduciary  relation  exists.  Where  a  fiduciary  relation 
exists,  it  is  not  necessary  to  establish  intentional  or  actual  fraud 
in  order  to  set  aside  a  contract. 

5.  Pbincipal  and  agent,  I  55* — when  settlement  between  f>rinct- 
pal  and  agent  set  aside.  Where  a  warehouseman,  in  whose  warehouse 
property  of  plaintiff  had  been  damaged  by  fire,  effected  a  settlement 
with  insurers  with  whom  it  had  insured  the  property  for 
plaintiff's  benefit,  and  thereafter  had  a  settlement  with  plaintiff 
without  informing  him  of  the  amount  it  received  for  insurance  and 
salvage,  there  is  such  a  breach  of  the  fiduciary  relation  between  it 
and  plaintiff  as  to  warrant  the  court  in  setting  aside  the  settlement 
between  them  in  an  action  for  an  accounting. 

6.  Account,  |  35* — when  burden  of  proof  on  agent  on  bill  by 
principal  for  an  accounting.  On  a  bill  for  an  accounting  by  the 
owner  of  property  agaiz^t  a  warehouseman  to  recover  the  amount 
received  by  defendant  as  salvage  on  injury  to  complainant's  prop- 
erty by  fire,  the  burden  of  showing  the  number  of  pounds  of  salvage 
and  the  price  received  therefor  held,  under  the  facts  of  the  case,  to 
be  upon  defendant. 


•See  nilnolfl  Notes  Direst,  Vols.  XI  to  XT,  and  Ciimiil»tlTe  Quartorlj. 
topie  and  soetion  number. 
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Esther  F.  Falkenau,  Appellee,  y.  Dr.  N.  J.  Smedley, 

Appellant. 

Oen.  No.  21^813.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
Mabtin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.    Affirmed.    Opinion  filed  June  19,  1916. 

Statement  of  the  Case. 

Action  by  Esther  F.  Falkenau,  plaintiff,  against 
Dr.  N.  J.  Smedley,  defendant,  on  a  promissory  note. 
From  judgment  for  $531.02  in  favor  of  plaintiff,  de- 
fendant appeals. 

It  appeared  from  the  evidence  that  plaintiff  was  the 
owner  of  a  series  of  notes  aggregating  $8,800,  which 
were  secured  by  a  mortgage  on  certain  lands  in  the 
State  of  Michigan.  The  statement*  of  claim  set  up  a 
written  contract  between  the  parties  whereby  the  de- 
fendant, in  consideration  of  the  extension  of  the  time 
of  payment  on  one  of  the  notes,  assumed  and  agreed 
to  pay  said  note,  the  interest  on  all  of  the  notes  out- 
standing and  the  taxes  for  the  year  1913  on  the  mort- 
gaged lands. 

The  defendant  filed  an  affidavit  of  merits,  and  a 
statement  of  set-off  for  $1,110.  The  plaintiff  then  filed 
an  affidavit  of  merits  to  the  defendant's  statement  of 
set-off.  Afterwards,  on  motion  of  the  plaintiff,  the 
defendant 's  affidavit  of  merits  and  statement  of  set-off 
were  stricken  from  the  files,  and  the  defendant  was 
given  leave  to  file  an  amended  affidavit  of  merits  and 
statement  of  set-off  within  ten  days.  The  defendant 
afterwards  filed  an  amended  affidavit  of  merits,  which 
was  also  stricken  from  the  files  on  motion  of  the  plain- 
tiff. At  the  same  time  the  court  denied  the  motion  of 
the  defendant  for  leave  to  file  an  amended  statement 
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of  set-off,  and  judgment  by  default  was  entered  against 
the  defendant  for  the  amount  of  plaintiff 's  claim. 

The  items  set  forth  in  the  amended  statement  of  set- 
off were  as  follows :  Keep,  care  and  feed  of  one  horse 
on  farm  six  months,  $30  per  month,  $180;  care  and 
feed  of  one  collie  dog  on  farm  six  months,  $15  per 
month,  $90;  storage  of  wine,  eight  months,  $30  per 
month,  $240 ;  use  of  part  of  house  and  storage  of  furni- 
ture, six  months,  $100  per  month,  $600 ;  total  $1,110. 

Defendant  contended  that  his  amended  affidavit  of 
merits  alleged  facts  which  constituted  a  defense  to 
plaintiff's  claim.  It  set  up  that  defendant  was  a  mere 
guarantor  of  the  payment  of  the  several  sums  speci- 
fied in  the  contract  sued  on,  and  that  the  plaintiff  had 
made  no  effort  to  collect  from  the  principal  debtors, 
or  realize  the  amounts  due  out  of  the  security,  which 
was  more  than  sufficient  to  pay  the  amount  remaining 
unpaid.  The  contract  stated  that  *'Dr.  N.  J.  Smedley 
hereby  assumes  and  agrees  to  pay"  the  several  sums 
therein  mentioned. 

Abthtjb  L.  Ballas,  for  appellant. 

Jesse  Lowbnhaupt  and  Charles  Leviton,  for  ap- 
pellee. 

Mb.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  bbbob,  |  800* — when  questions  not  properly  pre- 
served for  review.  A  contention  that  the  trial  court  erred  in  strik- 
ing a  statement  of  set-oft  from  the  files  is  not  properly  preserved 
for  review  where  the  motion  to  strike  the  statement  from  the  files 
and  the  order  of  court  entered  thereon  are  not  contained  in  the  bill 
of  exceptions. 


•See  nilBoto  N«tM  Dtreft,  Vols.  XI  to  XV,  and  CnmnlatlTo  Qwurtorljr, 
topie  «Bd  Mdloii  BBBbcr. 
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2.  Appeal  and  ebiu»,  |  1687* — when  error  in  strihing  statement 
of  set-off  from  files  waived.  Where,  after  defendant's  statement  of 
setrofT  Is  stricken  from  the  files  on  plaintiff's  motion,  defendant  does 
not  elect  to  stand  by  his  statement,  but  asks  for  and  Is  given  leave 
to  file  an  amended  statement,  any  error  In  striking  the  statement 
Is  waived. 

3.  Appeal  and  ebbob,  |  1362* — when  refusal  to  allow  filing  of 
amended  pleading  not  atyuse  of  discretion.  Where  leave  was  given 
to  file  an  amended  statement  of  set-off  within  ten  days  and  It  was 
not  filed  until  the  sixteenth  day  and  no  excuse  offered  for  failure  to 
file  It  In  the  time  set,  the  refusal  of  the  court  to  grant  a  motion  to 
file  It  Instanter  Is  not  an  abuse  of  discretion. 

4.  Seivoff  and  beooupment,  I  8* — wh^t  proper  m^atter  for  set-off. 
In  order  for  a  claim  to  be  proper  matter  for  set-off.  It  must  have 
arisen  out  of  the  contract  sued  upon  by  the  plaintiff  or  If  It  arises 
out  of  a  separate  transaction.  It  must  be  for  liquidated  damages. 

6.  Set-off  and  beooupment,  |  8* — when  claim  not  proper  one 
for  set-off.  Statement  of  set-off  examined  and  held  not  to  set  up 
a  claim  arising  out  of  the  contract  sued  upon  by  the  plaintiff  nor 
to  be  for  liquidated  damages. 

6.  SETK)rr  AND  BECotrpMENT,  I  6* — when  claim  for  services  under 
implied  contract  not  ground  for  set-off.  A  claim  for  services  ren- 
dered under  an  Implied  contract  Is  not  proper  to  be  allowed  as  set- 
off, where  It  does  not  arise  out  of  the  claim  sued  on  by  plaintiff. 

7.  Pleading,  |  163* — when  defense  not  set  up  by  affidavit  of 
merits.  Affidavit  of  merits  examined  and  Jield  not  to  allege  facts 
constituting  a  defense  to  plaintiff's  claim. 

*8ee  nilnols  Notes  Divest,  Tola.  XI  to  XT,  Mid  ComuUitlYe  Qurterlj,  same 
tople  and  leetlon  Biimber. 
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Alfred  Parker,  Appellee,  t.  Chicago  Ballways  Com- 
pany and  Chicago  City  Railway  Company  (Im- 
pleaded with  Bittenhonse  &  Embree  Company), 
Appellants. 

Oen.  No.  21,880.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Daniel 
W.  Maddox,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Affirmed.  Opinion  filed  June  19,  1916. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  on  the  case  by  Alfred  Parker,  plaintiff, 
against  Chicago  Eailways  Company  and  Chicago  City 
Railway  Company,  impleaded  with  Bittenhouse  &  Em- 
bree Company,  defendants,  to  recover  for  personal 
injnries.  A  judgment  was  entered  for  $3,000  in  favor 
of  plaintiff  against  Chicago  Eailways  Company  and 
Chicago  City  Railway  Company.  The  jury  returned  a 
verdict  of  not  guilty  as  to  the  defendant  Bittenhouse 
&  Embree  Company. 

The  defendants  contended  that  the  argument  of 
counsel  for  plaintiff  to  the  jury  was  improper.  In  his 
opening  argument  to  the  jury  counsel  for  plaintiff  said : 

'  *  Of  course,  I  cannot  prove,  and  there  is  no  evidence 
in  here,  of  what  he  lost  in  his  business,  and  I  cannot 
give  you  that,  for  it  would  be  improper. 

*  *  Mr.  Rosenthal :    I  object. 

'*The  Court:  Objection  sustained;  if  it  is  not  here 
don't  argue  about  it. 

*  *  Mr.  Ranes :  It  is  not  here  and  I  am  not  arguing 
about  it. 

**The  Court:    Then  don't  argue,  don't  mention  it." 
And  continuing,  counsel  argued  that  the  jury  had 
a  right  to  assume  that  since  the  plaintiff  was  still  suf- 
fering, more  than  two  years  dfter  the  accident,  he 
would  continue  to  suffer,  and  that  while  plaintiff  testi- 
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fied  that  he  hoped  and  believed  he  would  ultimately 
recover,  such  statement  by  plaintiff  was  not  final  or 
conclusive,  but  that  the  jury  had  a  right  to  take  the 
evidence  in  the  case  into  consideration  in  determining 
the  question  whether  the  plaintiff  would  ultimately 
recover,  such  statement  by  plaintiff  was  not  final  or 
will  recover/'  The  court  overruled  an  objection  to 
this  argument  and  said :  '  *  Counsel  has  a  right  to  draw 
reasonable  conclusions  from  the  evidence ;  but  the  jury 
know  what  the  evidence  is/' 
In  his  closing  argument  counsel  for  plaintiff  said : 

*  *  Now  there  is  some  excuse  for  the  man  they  ran  into 
on  the  lumber  wagon  not  being  here,  and  we  are  not 
surprised  after  hearing  this  evidence  to  know  that  he 
is  where  he  is. 

**Mr.  Rosenthal:    Just  a  moment — 

*  *  Mr.  Banes :  You  are  not  surprised  at  that  infor- 
mation— 

**Mr.  Rosenthal:    Just  a  moment — 

**Mr.  Ranes:  The  force  of  that  collision  under  the 
evidence  here  would  explain  very  likely  why  he  is 
where  he  is. 

**Mr.  Rosenthal:  That  statement — it  can  mean  but 
one  thing — that  the  man  died  as  a  result  of  the  injury, 
and  I  object  to  it. 

**Mr.  Ranes:    I  didn't  say  anything  of  the  kind. 

*'The  Court:  Wait  until  the  objection  gets  into  the 
record. 

* '  Mr.  Rosenthal :  That  statement  and  the  inference 
resulting  therefrom  not  being  based  on  the  evidence 
in  this  case,  I  respectfully  object  to. 

**The  Court:  Objection  sustained,  and  the  jury  will 
disregard  it." 

Philip  Rosenthal  and  Pbank  L.  Kbietb,  for  appel- 
lants ;  J.  R.  GuiLLiAMs  and  W.  W.  Gublby,  of  counsel. 

^  H.  Ranes  and  Hiram  Blaisdell,  for  appellee. 

Mb.  Justice  0 'Con  nob  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Cabbikbb,  I  A16*'-v>h€n  evidence  sufjMent  to  support  verdict 
In  action  for  injury  to  passenger  on  street  car.  In  an  action  by  a 
panenger  against  a  street  railroad  company  to  recover  for  personal 
inJurieB  alleged  to  have  been  caused  by  being  thrown  against  parts 
of  the  car  on  which  he  was  riding  by  its  collision  with  a  wagon  at 
a  street  crossing,  evidence  examined  and  held  sufficient  to  support 
the  verdict 

2.  Dajcaoks,  I  110^ — v>hen  damages  in  action  for  injury  to  pas- 
senger not  excessive.  In  an  action  by  a  passenger  against  a  street 
railroad  company  to  recover  for  injuries  caused  by  the  collision  of 
the  car  with  a  wagon,  where  the  evidence  shows  that  at  the  time  of 
the  accident  plaintiff  was  about  sixty  years  old,  was  healthy  and 
active,  was,  and  had  been  for  about  forty  years,  a  stair  builder,  main- 
taining a  shop,  and  tends  to  show  that  he  was  unable  to  attend  to 
his  business  ais  a  result  of  his  injuries  and  had  to  employ  additional 
help,  that  following  the  accident  he  suffered  great  pain  and  con- 
tinued to  suffer  more  or  less  pain  from  the  accident  to  the  date  of 
the  trial,  and  is  sufficient  lo  warrant  a  finding  that  his  injuries  are 
permanent,  a  verdict  of  $3,000  is  not  excessive. 

3.  Appeal  and  ebbob,  |  1614* — lohen  statement  of  belief  by  coun- 
sel harmless  error.  An  expression  of  belief  by  counsel.  In  the  course 
of  argument,  which  is  based  wholly  on  the  evidence,  if  erroneous,  is 
harmless. 

4.  Appeal  and  kbbob,  |  1514* — when  statement  by  counsel  in  ar- 
gument  harmless  error.  Where  the  only  111  effect  of  an  argument 
of  counsel  to  which  objection  is  made  would  be  unduly  to  increase 
the  amount  of  the  verdict,  and  the  Appellate  Court  has  found  that 
the  verdict  was  not  excessive,  such  argument  is  not  ground  for 
reversal. 

5.  Tbial,  I  123a* — ichen  argument  of  counsel  improper.  Argu- 
ment of  counsel  in  an  action  for  personal  injuries,  examined  and 
held  improper. 

6.  Appeal  and  ebbob,  |  1614* — when  argument  of  counsel  not 
ground  for  reversal.  Even  though  the  argument  of  counsel  was  im- 
proper, where  the  court  promptly  sustained  an  objection  thereto 
and  directed  the  jury  to  disregard  it,  such  argument  is  not  ground 
for  reversal. 

7.  iNSTBUcnoNs,  I  88* — when  instruction  as  to  preponderance 
improper.  An  Instruction  that  the  preponderance  of  the  evidence 
is  not  to  be  determined  alone  by  the  number  of  witnesses  testifying, 
that  in  determining  the  question,  the  Jury  may  take  into  considera- 

*Se«  Illinois  NotM  IHirettp  Vols.  XI  to  XV,  and  CumnlAtlTo  Qnarteriy,  same 
topic  and  section  number. 
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tlon  the  number  of  witnesses,  their  conduct  and  demeanor  while 
testifying,  their  apparent  Intelligence  or  lack  of  intelligence,  their 
interest  or  lack  of  interest  in  the  result  of  the  suit,  if  any,  their 
opportunities  for  knowing  the  matters  about  which  they  testify,  and 
from  all  these  circumstances  determine  on  which  side  the  prepon- 
derance of  the  evidence  lies,  is  objectionable  in  that  it  limits  the 
Jury,  in  determining  the  question  of  preponderance,  to  a  considerar 
tion  of  the  elements  enumerated. 

8.  Instructions,  |  88* — what  may  he  considered  hy  jury  in  de- 
termining question  of  preponderance  of  evidence.  In  determining 
the  question  of  the  preponderance  of  the  evidence,  the  Jury  should 
be  left  free  to  consider  all  the  evidence  and  all  the  facts  and  cir-^ 
cumstances  in  evidence,  determining  where  the  preponderance  or 
greater  weight  of  the  evidence  lies. 

9.  iNBTBuonoNS,  |  89* — when  instruction  <u  to  preponderance  of 
evidence  ohjectiondble.  An  instruction  which,  after  enumerating 
certain  things  that  the  Jury  should  take  into  consideration  in  de- 
termining upon  which  side  the  preponderance  or  greater  weight  of 
the  evidence  lies,  tells  the  Jury  that  they  should  consider  these  in 
view  of  all  the  other  evidence,  facts  and  circumstances  proven  on 
the  trial,  is  objectionable  in  that  it  omits  the  element  of  the  number 
of  witnesses. 

10.  iNSTBUcnoNB,  |  88* — when  instructions  as  to  preponderance 
not  misleading.  Instructions  as  to  preponderance  of  the  evidence, 
examined  and  held  not  misleading,  though  not  strictly  accurate. 


^S«e  nUnols  NotM  Dl^tt,  Volt.  XI  to  XY,  and  CvmnlAtlYe  Quarterly. 
loplQ  — ■»  — " w„ 
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The  People  of  the  State  of  Illinois^  Defendant  in  Er- 
ror y.  Louis  Rosenberg^  Plaintilf  in  Error. 

den.  No.  88^69.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  JoHir  A.  Ma- 
HONKT,  Judge,  presiding.  Heard  in  this  court  at  the  Bfarch  term, 
1916.    AfOrmed.     Opinion  filed  June  26,  1916. 


"^  Statement  of  the  Case. 

Information  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Louis  Bosenberg,  defendant,  charg- 
ing him  with  the  crime  of  obtaining  money  by  false  pre- 
tenses. Defendant  was  found  guilty  and  sentenced 
to  imprisonment  and  fined.  By  writ  of  error  he  seeks 
to  have  the  judgment  of  the  court  reversed. 

The  information  charged  that  the  defendant  on  a 
certain  day,  in  Chicago,  **did  with  intent  to  cheat  and 
defraud  and  to  obtain  money  by  false  pretenses,  did 
obtain  from  the  affiant  the  sum  of  one  hundred  and 
fifty  dollars  ($150)  by  falsely  representing  to  this  affi- 
ant that,'' — followed  by  averments  in  detail  of  a 
number  of  representations  made  by  the  defendant  as 
to  services  performed  by  him  and  expenses  incurred 
and  correlative  averments  denying  that  defendant  had 
done  each  one  of  the  things  which  he  represented  to 
have  been  done  by  him. 

E.  M.  Sbymoub,  for  plaintiff  in  error. 

Maclat  Hoynb,  for  defendant  in  error. 

Mb.  PBBsmiNG  Justice  McStjbely  delivered  the 
opinion  of  the  court. 
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Abstract  of  the  Decision. 

1.  Falsb  pbetenses,  I  27* — when  information  for  ohtcdning  money 
5y  false  pretenses  sufficient.  An  information  charging  the  obtain- 
ing of  money  by  false  pretenses  is  not  rendered  insufficient  by  the 
omission  of  the  statutory  word  "designedly/'  where  it  avers,  with 
particularity,  representations  of  things  done,  with  a  negative  aver- 
ment as  to  their  performance,  as  knowledge  and  design  will  be  im- 
plied under  such  conditions. 

2.  False  pretenses,  |  27* — when  information  for  oMoining  m^mey 
by  false  pretenses  sufficient.  Where  an  information  charging  the 
obtaining  of  money  by  false  pretenses  is  sworn  to  by  a  named  per- 
son, an  averment  that  the  money  was  obtained  from  "this  affiant" 
is  sufficient. 

3.  Cbiminal  law,  §  502* — when  word  ''money''  in  information 
presumed  lawful  money.  On  an  information  for  obtaining  money 
by  false  pretenses,  it  will  be  presumed  that  the  money  was  genuine 
money  of  the  United  States,  unless  the  information  is  challenged  by 
motion  to  quash. 

4.  Indictment  and  information,  §  59* — when  objection  must  be 
raised  by  motion  to  quash.  On  an  indictment  for  obtaining  money 
by  false  pretenses,  failure  of  the  information  to  specify  the  kind  and 
value  of  the  money  must  be  raised  by  a  motion  to  quash. 

6.  False  pbetenses,  S  27* — when  information  for  obtaining 
money  by  false  pretenses  sufficient.  On  an  information  for  obtain- 
ing money  by  false  pretenses,  held  that  it  sufficiently  appeared  that 
the  person  defrauded  was  the  person  filing  the  information  and 
that  such  person  relied  upon  the  representations  made  to  her. 

6.  False  pretenses,  i  13* — when  person  making  false  representor 
tion  charged  with  knowledge  of  its  falsity.  On  an  Information  for 
obtaining  money  by  false  pretenses,  if  defendant  made  representa- 
tions as  to  things  done  by  him,  while  the  fact  was  that  he  did  not 
do  them,  it  follows  that  he  knew  such  representations  were  false. 

7.  False  pretenses,  §  33* — when  ownership  of  property  pre- 
sumed. On  an  information  for  obtaining  money  by  false  pretenses, 
it  win  be  presumed  that  the  person  filing  the  information  owned 
the  money  which  was  obtained  from  her. 

8.  Criminal  law,  §  366* — when  defects  in  substance  of  informs 
tion  not  reached  by  motion  in  arrest  of  judgment.  Defects  going 
to  the  substance  of  an  information  cannot  be  reached  by  a  motion 
in  arrest  of  Judgment  but  by  a  motion  to  quash. 

9.  Criminal  law,  §  497* — what  effect  of  failure  to  preserve  pro- 
ceedings in  bill  of  exceptions.    In  the  absence  of  a  complete  bill  of 
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exceptions  showing  all  of  the  proceedings  before  the  trial  court, 
every  presumption  is  in  favor  of  the  regularity  and  sufficiency  of 
such  proceedings. 


Abram  Feldman,  Defendant  in  Error,  y.  Abram  Po- 
llshuck  and  Sarah  Polishuck,  Plaintiffs  In  Error. 

Oen.  No.  22,216. 

Pleadittg,  §  69* — when  filing  of  demurrer  not  pleading  to  declara- 
tion. After  Judgment  by  confession  against  defendant,  leave  was 
given  him,  on  his  motion,  to  plead  to  plaintifT's  declaration,  where- 
upon defendant  filed  a  general  demurrer  to  the  declaration,  which 
was  overruled,  and  defendant  was  required  to  plead  instanter  and, 
upon  his  declining  to  do  so,  he  was  defaulted  for  failure  to  comply 
with  the  rule  to  plead.  Held,  that  Judgment  against  defendant  was 
proper. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Oscab  M. 
ToRBisox,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Affirmed.    Opinion  filed  June  26,  1916. 

M.  A.  Zelensky,  for  plaintiffs  in  error. 
No  appearance  for  defendant  in  error. 

Mr.  Presiding  Justice  McSurely  delivered  the 
opinion  of  the  court. 

In  this  case  judgment  for  $1,025  was  entered  against 
defendants  upon  a  declaration  and  cognovit  by  virtue 
of  a  power  of  attorney  contained  in  a  judgment  note 
authorizing  any  attorney  of  record  to  appear  and  con- 
fess judgment  in  favor  of  the  holder  of  the  note.  Upon 
motion  of  the  defendants,  leave  was  given  by  the  court 
to  defendants  **to  plead  to  the  plaintiff's  declaration 

•See  nUnol*  Noteg  Digest,  Voli.  XI  to  XV,  and  CmnulAtlTe  Quarterly,  Mune 
(•pic  and  Mcttop  noinber. 
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within  ten  days. ' '  The  judgment  was  ordered  to  stand 
as  security.  Thereupon  defendants  filed  a  general  de- 
murrer to  plaintiff's  declaration.  The  court  overruled 
this  demurrer  and  required  defendants  to  plead  in- 
stanter.  Defendants  declining  to  do  this,  they  were 
defaulted  for  failure  to  comply  with  the  rule  to  plead, 
and  it  was  ordered  that  the  judgment  stand  in  full 
force  and  effect. 

Did  the  defendants  by  filing  a  general  demurrer  com- 
ply with  the  order  of  the  court  giving  leave  to  plead  to 
the  declaration  T  We  hold  that  they  did  not.  It  has 
many  times  been  held  that  the  motion  for  leave  to 
plead  to  a  declaration,  where  a  judgment  has  already 
been  entered  by  confession,  is  addressed  to  the  equi- 
table discretion  of  the  court.  This  would  imply  that 
there  should  be  brought  to  the  attention  of  the  court 
facts  or  matters  constituting  a  meritorious  defense, 
that  is,  facts  which  if  proven  would  induce  the  court 
to  be  of  the  opinion  that  it  would  work  an  injustice  to 
permit  the  judgment  to  stand.  When,  therefore,  the 
court,  in  the  exercise  of  its  equitable  discretion,  has 
entered  an  order  giving  leave  to  defendant  **to  plead 
to  the  declaration, '  *  we  are  of  the  opinion  that  the  use 
of  the  word  ** plead*'  must  be  confined  to  the  original 
and  technical  sense  in  which  the  word  is  used.  Chitty 
makes  the  statement  that  pleas  **go  to  the  merits  of 
the  case,"  as  distinguished  from  a  demurrer,  which 
means  that  a  defendant  '*will  go  no  further  because 
the  other  has  not  shown  sufficient  matter  against  bim 
that  he  is  bound  to  answer. ' '  Or,  as  Stephen  on  Plead- 
ing puts  it  (p.  46) :  **If  the  defendant  does  not  demur, 
his  only  alternative  method  of  defense  is  to  oppose  or 
answer  the  declaration  by  matter  of  fact.  In  so  doing, 
he  is  said  to  plead  (by  way  of  distinction  from  demur- 
ring) and  the  answer  of  fact  so  made,  is  called  the 
plea."  It  must  be  in  this  sense  that  leave  was  given  to 
defendants  ** to, plead,"  and  defendants  failing  to  do 
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SO  were  rightly  adjudged  to  be  in  default.    This  view 
is  entirely  consisent  with  what  is  said  in  Borchsenms  v. 
Canutson,  100  HI.  82. 
The  judgment  was  proper  and  is  affirmed. 

Affirmed. 


United  States  Lithograph  Company,  Plaintiff  in  Er- 
ror y.  American  Ironing  Machine  Company,  De- 
fendant in  Error. 

Oen.  No.  2S,S48.    (N'ot  to  be  reported  in  full.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
KsABNS,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Reversed  and  Judgment  here.    Opinion  filed  June  26,  1916. 

Statement  of  the  Case. 

Action  by  the  United  States  Lithograph  Company, 
a  corporation,  plaintiff,  against  American  Ironing  Ma- 
chine Company,  a  corporation,  defendant,  to  recover  a 
balance  due  for  goods,  wares  and  merchandise  sold  to 
defendant  under  a  certain  contract.  Defendant  by  its 
affidavit  of  defense  denied  the  making  of  the  contract 
as  alleged  by  plaintiff,  alleged  the  making  of  another 
contract  covering  the  same  subject-matter,  in  which 
plaintiff  was  in  default  and  consequently  indebted  to 
defendant,  for  which  it  claimed  a  set-off  for  the  amount 
of  $190.10.  Upon  trial  by  the  court,  the  issues  were 
found  for  the  defendant  as  to  plaintiff's  statement  of 
claim  and  for  the  plaintiff  as  to  defendant's  set-off. 
To  reverse  the  judgment,  plaintiff  prosecutes  this  writ 
of  error  and  defendant  files  cross-errors  as  to  its  claim 
of  set-off. 

The  evidence  showed  that  plaintiff  was  engaged  in 
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the  lithographing  business  at  Norwood,  Ohio,  and  that 
the  defendant  was  located  in  Chicago.  In  the  fall  of 
1913,  Mr.  F.  L.  Wilke,  a  Chicago  salesman  for  the 
plaintiff,  called  several  times  upon  the  defendant  and 
solicited  an  order  for  a  quantity  of  lithograph  displays, 
known  to  the  trade  as  **  cutouts. ''  After  negotiations 
defendant  placed  with  Mr.  Wilke  an  order  written  on 
one  of  the  printed  forms  of  the  defendant.  This  order 
was  not  accepted  by  plaintiff,  which  made  out  an  order 
on  one  of  its  own  printed  blanks,  and  through  its  sales- 
man, Mr.  Wilke,  this  latter  order  was  presented  to  de- 
fendant and  signed  by  it.  This  order,  which  contained 
a  number  of  specifications  and  details,  was  for  2,000 
cutouts  at  a  price  of  65  cents  each,  totaling  $1,300.  At 
the  bottom  of  the  order,  which  was  printed  in  part  and 
partly  typewritten,  was  the  clause:  ** Subject  to  ac- 
ceptance in  City  of  Norwood,  Ohio,  by  the  United 
States  Printing  &  Lithographing  Company,  sole  sales 
agent."  In  reply  to  this  order  plaintiff  sent  to  de- 
fendant a  purported  acceptance  which  in  several  par- 
ticulars was  not  in  accord  with  the  terms  of  the  order. 
Immediately  upon  receipt  of  this,  defendant  wrote  to 
plaintiff  noting  the  variances  and  asking  plaintiff  to 
acknowledge  receipt  of  the  latter,  '^as  the  order  is 
somewhat  at  variance  with  your  acknowledgment." 
To  this  plaintiff  replied,  saying :  *  *  We  did  not  reply  to 
yours  of  January  3rd,  having  referred  same  to  our 
Chicago  office  to  take  up  with  you. ' '  Subsequently  Mr. 
Wilke,  of  the  Chicago  office  of  the  plaintiff,  called  upon 
defendant  to  settle  the  matters  raised  in  the  above  cor- 
respondence. At  this  and  a  subsequent  interview  the 
defendant,  acting  through  its  president,  Mr.  Grosse, 
and  Mr.  Wilke,  representing  the  plaintiff,  entered  into 
an  oral  contract  as  follows:  The  defendant  agreed 
to  purchase  from  plaintiff  1,000  cutouts,  defendant  to 
pay  plaintiff  $900  therefor,  the  whole  1,000  cutouts 
to  be  billed  and  paid  for  immediately,  the  cutouts  to  be 
kept  in  storage  by  the  plaintiff  and  shipped  to  the 
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defendant  in  lots  of  about  250  at  such  times  as  the  de- 
fendant should  call  for  them.  Subsequently  511  of 
these  cutouts  were  shipped  to  and  accepted  by  the  de- 
fendant, and  a  bill  for  1,000  cutouts  was  rendered  the 
defendant  in  March,  1914,  for  $650,  which  was  paid. 
Under  the  oral  contract  for  1,000  cutouts,  489  more 
were  due  to  the  defendant.  Plaintiif  did  not  ship  this 
number  but  shipped  1,600  cutouts  in  a  single  shipment, 
and  insisted  upon  the  defendant  accepting  the  same. 
No  opportunity  was  given  defendant  to  accept  the  bal- 
ance due  on  its  contract  for  1,000  cutouts,  that  is,  489. 
The  defendant  refused  to  accept  this  shipment  from 
the  railroad  company. 

Plaintiff  claimed  the  existence  of  a  contract  of  pur- 
chase for  2,000  cutouts.  Defendant  maintained  that 
the  only  contract  made  between  the  parties  was  the 
oral  contract  for  1,000  cutouts,  and  that  as  it  has  ad- 
vanced payment  for  cutouts  not  delivered,  it  was  en- 
titled to  recover  on  its  set-off. 

Culver,  Andrews,  King  &  Cook,  for  plaintiff  in 
error. 

Fyffe,  Eynbr  &  Dale,  for  defendant  in  error. 

Mr.  PRBsmiNG  Justice  McSurely  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Deeisioii. 

1.  CoNTSACTB,  I  386* — when  evidence  insufficient  to  establish.  In 
an  action  to  recover  a  balance  claimed  to  be  due  for  goods  sold,  evi- 
dence examined  and  held  insufficient  to  establish  the  contract  sued 
upon. 

2.  CoNTBACTS,  §  44* — tohen  acceptance  insufficient.  An  accept- 
ance which  varies  from  the  terms  of  the  proffered  contract  does  not 
constitute  a  valid  acceptance  of  such  contract. 

3.  Principal  and  agent,  |,165* — when  principal  estopped  to  re- 
pudiate authority  of  agent.    One  who  refers  another  to  a  third  per- 

•See  lUlnols  Notes  Digest,  V«lt.  XI  to  XV,  And  ComulatiTe  Qwurtarlj, 
toiMA  aad  •eetloii  aitmb«r. 
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son  as  authorized  to  act  for  him  is  estopped  to  deny  the  latter's 
authority  to  enter  into  a  contract  on  his  behalf. 

4.     Contracts,  |  387* — when  evidence  sufficient  to  show  hreach. 
Evidence  examined  and  held  sufficient  to  show  a  breach  of  contract. 


Max  Strieker,  Defendant  in  Error,  t.  William  M.  Umb- 

denstoek.  Plaintiff  in  Error. 

Oen.  No.  22,294. 

CoNTBAOTB,  |  32* — When  element  of  meeting  of  minds  lacking. 
Where  the  owner  of  goods  in  a  warehouse  directed  an  insurance 
solicitor  to  telephone  an  order  to  defendant  insurance  agent  to 
place  insurance  on  such  goods  and  the  solicitor  so  telephoned,  but 
defendant  understood  the  message  to  be  to  insure  goods  of  the  owner 
in  another  warehouse  and  so  wrote  the  policy,  there  was  no  meet- 
ing of  the  minds  of  the  parties  giving  rise  to  a  contractual  relation 
between  them  so  as  to  render  defendant  liable  upon  the  loss  by  fire 
of  the  goods  sought  to  be  insured. 

Ejrror  to  the  Superior  Court  of  Cook  county;  the  Hon.  Hugo  Pam, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1916. 
Reversed  and  judgment  here.    Opinion  filed  June  26,  1916. 

FuEBBE  &  Wakelee,  f or  plaintiff  in,  error. 
Adlee,  Ledebes  &  Beck,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  McSueely  delivered  the 
opinion  of  the  conrt. 

Plaintiff,  alleging  loss  resulting  from  the  negligent 
execution  of  an  order  for  fire  insurance  given  by  him 
to  defendant,  an  agent  of  the  insurance  company,  upon 
trial  had  judgment  for  eight  hundred  dollars,  which 
we  are  asked  to  reverse. 

*8ee  niiDols  Notes  Dlff«st,  VoU.  XI  to  XT,  and  CamalattTe  QoMioiiT  Mmo 
topic  and  loctloB  number.  ^'  "*""*' 
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Desiring  to  place  fire  insurance  on  a  lot  of  whisky 
owned  by  ^irn  in  a  United  States  warehouse,  desig- 
nated as  warehouse  ''A,"  plaintiff  called  at  the  office 
of  Charles  Kressman,  an  insurance  solicitor,  who  un- 
dertook to  telephone  this  order  to  the  defendant. 
Plaintiff  testified  that  he  heard  Kressman  telephone 
the  order  as  he  gave  it  to  Kressman,  that  is,  for  insur- 
ance on  whisky  in  warehouse  **A,''  Kressman,  testi- 
fying, does  not  recall  what  was  said  by  him  over  the 
telephone,  but  says  he  gave  the  order  as  plaintiff  gave 
it  to  him.  Defendant,  testifying,  says  that  as  he  heard 
the  telephone  message  at  the,  other  end  of  the  wire  it 
was  for  insurance  on  whisky  in  warehouse  '*D'*;  that 
he  so  noted  it  at  the  time  on  a  written  memorandum 
or  order  blank,  which  is  in  evidence.  The  policy  was 
written  on  the  goods  of  plaintiff  in  warehouse  **D*' 
and  delivered  to  Kressman,  who  delivered  it  to  a  derk 
of  plaintiff's  who  left  it  with  a  bank  as  part  of  the 
collateral  for  a  loan.  Plaintiff  never  examined  the 
policy.  Subsequently  there  was  a  loss  by  fire  in  ware- 
house '*A,''  and  plaintiff  then  discovered  that  the 
policy  did  not  cover  his  goods  in  **A''  but  covered  his 
goods  in  warehouse  *  *  D. ' ' 

Under  such  circumstances  plaintiff  cannot  recover 
damages  from  defendant,  for  the  reason  that  there 
was  no  contractual  relation  between  the  parties — ^their 
minds  never  met.  Plaintiff's  mind  was  in  warehouse 
**A,''  defendant's  in  warehouse  **D."  There  being  no 
mutual  obligations,  defendant  owed  plaintiff  no  duty, 
either  to  write  a  policy  on  the  goods  in  warehouse  '*A" 
or  anywhere  else. 

Plaintiff's  claim  and  argument  proceed  upon  the 
fundamental  fallacy  that  defendant  was  obligated  to 
hear  the  message  through  the  receiver  of  his  telephone 
instrument  exactly  as  it  was  spoken  into  the  telephone 
instrument  at  Kressman 's  end  of  the  wire.  Such  a 
legal  obligation  on  telephone  users  could  hardly  be 
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viewed  with  equanimity,  in  the  light  of  the  general  ex- 
perience of  all  of  us  with  telephones. 

Plaintiff  having  given  the  order  in  one  way  and  de- 
fendant having  received  it  in  a  different  way,  defend- 
ant was  guilty  of  no  negligence  in  executing  the  order 
as  he  received  it.  The  judgment  is  reversed  and  judg- 
ment of  nii  capiat  is  entered  in  this  court. 

Judgment  reversed  and  judgment  here. 


G.   8.   Warnock,   Appellee,   y.   William   J.   Fleming, 

Appellant. 

Oen.  No.  22,296. 

1.  Evidence,  |  134* — when  proof  of  loss  of  instrument  in  suit 
sufficient  to  admit  secondary  evidence.  In  an  action  on  a  bank 
check,  evidence  of  the  loss  of  the  check  examined  and  held  sufficient 
to  render  secondary  evidence  competent. 

.  2.  Bills  and  notes,  §  472* — tohat  measure  of  recovery  in  action 
on  check  payable  in  foreign  or  depreciated  currency.  When  an  ac- 
tion is  brought  on  a  check  payable  In  a  foreign  or  depreciated  cur- 
rency, the  measure  of  damages  is  the  value  of  such  foreign  or 
depreciated  currency  at  the  time  the  check  should  have  been  paid, 
with  interest  to  the  time  of  Judgment. 

3.  Appeal  and  ebbob,  §  1471* — when  admission  of  parol  evidence 
harmless.  Where  the  Judgment  would  be  proper  without  parol  evi- 
dence as  to  the  transaction,  the  admission  of  such  evidence  to  ex- 
plain the  instrument  on  which  the  action  is  brought  is  harmless. 

4.  Evidence,  §  327* — when  parol  evidence  admissible  to  show 
character  of  transaction.  In  an  action  on  a  check,  where  the  check 
does  not  purport  to  express  the  entire  contract  or  agreement  be- 
tween the  parties,  parol  evidence  is  admissible  to  show  the  character 
of  the  transaction  and  intention  of  the  parties. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chables 
A.  Williams,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.  Affirmed.  Opinion  filed  June  26,  1916.  Rehearing  de- 
nied July  7,  1916.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

•See  nilnole  Note*  Divert,  Vole.  XI  to  XV,  uid  ComnUtlve  QOArterly,  mmm 
topic  «Bd  section  number. 
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Pattison  &  Shaw,  for  appellant ;  Douglas  C.  Grego, 
of  counsel. 

Ela,  Grovbb  &  March,  for  appellee;  Mortimer  C. 
Gbcver,  of  counsel. 

Mr.  Presiding  Justice  McSurely  delivered  the 
opinion  of  the  court. 

Plaintiff  brought  suit  on  a  bank  check  drawn  by 
defendant  to  the  order  of  and  delivered  to  plaintiff. 
Upon  trial  plaintiff  offered  proof  of  the  loss  of  the 
original  check,  with  secondary  evidence  thereof.  He 
had  judgment  for  $6,658.75.  Defendant,  appealing, 
says  that  there  was  not  sufficient  proof  upon  the  trial 
that  the  original  check  had  been  lost. 

The  check  was  drawn  in  Tampico,  Mexico,  and  plain- 
tiff proved  that  the  check  was  given  to  the  judge  in  the 
Court  of  First  Instance  in  Tampico,  Mexico;  that  he 
had  never  indorsed  the  check  or  transferred  it  to  any- 
body by  assignment  or  otherwise;  that  the  check  was 
forwarded  to  the  governor  at  Victoria  to  have  the 
defendant's  signature  recognized;  that  plaintiff  had 
not  seen  the  check  since  that  time ;  that  the  last  time 
he  had  seen  it  was  in  the  Court  of  First  Instance ;  that 
he  had  made  a  diligent  effort  to  find  it,  had  searched 
for  it  both  at  Tampico  in  the  court  records  and  at  Vic- 
toria, and  had  spoken  to  the  judge  concerning  it,  and 
that  he  had  had  other  parties  search  for  it,  but  had 
been  unable  to  find  it.  The  defendant,  testifying,  iden- 
tified the  copy  received  in  evidence  as  being  a  true  and 
correct  copy  of  the  check.  We  think  these  circum- 
stances met  the  requirement  of  proof  of  loss  and  made 
competent  secondary  evidence.  Case  v.  Lyman,  66  HI. 
229 ;  McMillan  v.  Bethold,  Smith  <&  Co.,  35  111.  250. 

The  check  was  drawn  on  a  firm  of  bankers  in  Tam- 
pico and  called  for  the  payment  of  10,500  pesos,  which 
is  Mexican  money.  The  judgment  in  our  court  was  for 
an  amount  in  money  of  the  United  States  equivalent 
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to  the  value  of  10,500  pesos  at  the  time  the  cheek  was 
presented  for  payment.  It  was  admitted  that  at  the 
time  the  check  was  presented  the  value  of  a  Mexican 
peso  was  50  cents  in  United  States  money,  while  at  the 
time  of  the  trial  its  value  was  only  19  cents  of  our 
money,  it  having  in  the  meantime  depreciated  for  rea- 
sons, which  are  known  to  all.  This  difference  really 
represents  the  substance  of  the  dispute  between  the 
parties,  for  defendant  contends  that  judgment  should 
be  entered  in  United  States  money  only  in  an  amount 
based  upon  the  value  of  the  Mexican  peso  at  the  date 
of  the  trial.  With  this  contention  we  cannot  agree. 
In  Daniel  on  Negotiable  Instruments,  vol.  2,  page  1760, 
it  is  said : 

"A  check  is  a  draft  or  order  upon  a  bank  or  bank- 
inghouse,  purporting  to  be  drawn  upon  a  deposit  of 
funds  for  the  payment  at  all  events  of  a  certain  sum 
of  money,  to  a  certain  person  therein  named,  or  to  him 
or  his  order,  or  to  bearer,  and  payable  instantly  on 
demand. ' ' 

This  definition  has  been  approvingly  referred  to  in 
many  cases,  including  Ridgely  Nat.  Bank  v.  Patton  <& 
Hamilton,  109  111.  479.    See  list  of  cases  in  7  Cyc.  529. 

The  check  under  consideration  was  presented  for 
payment  the  day  after  it  was  drawn  but  payment  was 
refused,  as  defendant  had  stopped  its  payment  from 
motives  apparently  malicious  but  which  are  not  ma- 
terial here.  Under  the  rule  above  quoted  the  check 
should  have  been  paid  when  presented,  and  the  breach 
occurred  when  plaintiff  presented  the  check  and  it  was 
refused. 

It  is  established  by  many  decisions  that  when  suit 
is  brought  upon  a  check  or  other  obligation  payable  in 
a  foreign  or  depreciated  currency,  the  measure  of  dam- 
ages is  the  value  of  such  foreign  or  depreciated  cur- 
rency at  the  time  such  check  or  other  obligation  should 
have  been  paid,  with  interest  to  the  time  of  judgment. 
Among  the  many  cases  so  holding  are  the  earlier  cases 
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in  this  State  of  Smith  v.  Dunlap,  12  HI.  184 ;  McCumher 
V.  GUman,  13  HI.  543 ;  and  County  of  Madison  v.  Bart- 
lett,  1  111.  67,  which  have  never  been  overruled.  Other 
decisions  are  Grunwald  v.  Freese,  34  Pac.  73  (Cal.) ; 
Butler  V.  Merchcmt  (Tex.  Civ.  App,),  27  S.  W.  193; 
Stewart  v.  Salaman,  94  U.  S.  434;  and  Maithews  v. 
Rucker,  41  Tex,  636.  See  also,  long  list  of  cases  to  the 
same  effect  in  30  Cyc,  p.  1217  and  8  Cyc,  p.  328.  We 
are  not  persuaded  by  the  argument  of  counsel  for  de- 
fendant to  depart  from  the  rule  announced  in  these 
cases. 

It  is  said  that  the  trial  court  was  in  error  in  admit- 
ting parol  testimony  to  explain  the  check.  There  are 
two  answers:  (1)  The  judgment  would  be  proper  with- 
out any  parol  testimony  as  to  the  transaction;  (2)  the 
check  does  not  purport  to  express  the  entire  contract 
or  agreement  between  the  parties,  hence  parol  evidence 
was  admissible  to  show  the  character  of  the  transac- 
tion and  intention  of  the  parties,  and  such  evidence 
was  not  inconsistent  with  the  check.  The  rule  is  so 
stated  in  Daniel  on  Negotiable  Instruments,  vol.  1,  p. 
127;  17  Cyc.  718;  and  in  Saffer  v.  Lambert,  111  HI. 
App.  410 ;  and  Ehert  v.  Arends,  190  111.  221. 

There  appearing  no  convincing  reason  for  disturb- 
ing the  judgment,  it  is  affirmed. 

Affirmed. 
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Wendell   S.   Merrick,   Plaintiff  in   Error,   y.   T.   A. 

Booney,  Defendant  in  Error. 

Oen.  No.  22,210. 

CoNTKACTS,  I  380* — when  parol  evidence  adnUssihle  to  show  real 
consideration.  Parol  evidence  is  admissible  to  show  that  the  earn- 
est money  actually  paid  upon  the  execution  of  a  contract  to  convey 
realty  was  in  a  different  amount  than  that  recited  in  the  contract. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  P. 
DoLAN,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    AiBrmed.     Opinion  filed  June  26,  1916. 

William  English,  for  plaintiff  in  error. 
Austin  J.  Ro6nby,  for  defendant  in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

The  parties  to  the  litigation  entered  into  a  written 
contract,  by  which  defendant  agreed  to  sell  certain 
real  estate  to  plaintiff.  The  plaintiff,  after  signing 
and  delivering  the  contract,  declined  to  complete  the 
purchase.  The  reason  for  his  action  in  so  refusing  is 
of  no  consequence,  as  neither  the  issues  nor  the  proofs 
call  it  in  question. 

James  Carroll  was  the  agent  who  negotiated  the 
transaction  and  procured  plaintiff  to  execute  the  con- 
tract. The  contract  recites  that  plaintiff  paid  five 
hundred  dollars  as  earnest  money  to  be  applied  on  the 
purchase  price  when  the  sale  was  consummated.  It 
further  provided  that  if  the  title  proved  defective  and 
plaintiff  did  not  for  that  reason  complete  the  purchase, 
the  earnest  money  should  be  returned  to  him.  The 
earnest  money  and  the  contract  were  to  be  held  in 
escrow  by  John  A.  Carroll  &  Brother  for  the  mutual 

*8ee  IlllnoU  Notes  IHgeH,  Vela.  XI  to  XV,  mad  CumalntlTe  Qnarterlj,  sMne 
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benefit  of  the  parties.  When  Carroll  presented  the 
contract  to  plaintiff  for  execution  by  him  he  declined 
to  pay  as  earnest  money  five  hundred  dollars,  but  was 
willing  to  pay  one  hundred  dollars,  and  did  pay  the 
one  hundred  dollars,  which  Carroll  accepted,  but  failed 
to  change  the  contract  in  this  regard.  These  facts  are 
not  in  dispute. 

Plaintiff  brings  this  action  to  recover  four  hundred 
dollars  as  due  him  in  virtue  of  the  contract  as  unpaid 
earnest  money,  which  the  contract  provides  shall  be 
forfeited  as  liquidated  damages  on  defendant's  refusal 
to  carry  out  the  contract  on  his  part.  There  was  a  trial 
before  court  and  jury,  which  resulted  in  a  verdict  and 
judgment  in  favor  of  defendant,  and  plaintiff  is  here 
asking  a  reversal. 

Plaintiff  requested  the  court  to  instruct  the  jury  to 
find  a  verdict  in  his  favor  for  four  hundred  dollars, 
which  the  trial  judge  declined  to  do,  but  instructed  the 
jury  that  if  they  believed  from  the  evidence  **that  at 
the  time  the  said  contract  was  signed  that  it  was 
agreed  by  and  between  the  parties  to  this  litigation 
that  the  sum  to  be  paid  as  earnest  money  or  liquidated 
damages  was  one  hundred  dollars,  then  and  in  that 
event  the  jury  should  find  the  issues  for  the  defend- 
ant.'^  Under  this  instruction  and  the  proofs,  the  jury 
had  no  alternative  than  to  bring  in  a  verdict  for  de- 
fendant. 

Plaintiff's  rights  are  restricted  to  the  terms  of  the 
contract.  In  virtue  of  that  contract  he  seeks  to  re- 
cover the  amount  of  the  earnest  money  recited  in  the 
contract  to  have  been  paid  to  the  agents.  Neither  in 
the  statement  of  claim  nor  in  the  evidence  given  there- 
under upon  the  trial  is  there  stated  or  proven  such  facts 
as  entitle  plaintiff  to  recover  from  defendant  the 
amount  of  the  earnest  money  recited  in  the  contract  to 
have  been  paid.  The  fact  that  one  hundred  dollars 
only  was  paid,  and  that  not  to  defendant  but  to  the 
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agents,  defeats  the  action  set  forth  in  the  statement 
of  claim. 

We  think  the  conceded  fact  that  one  hundred  dollars 
was  paid  as  earnest  money  and  not  five  hundred  dol- 
lars, as  recited  in  the  contract,  was  susceptible  of  proof 
by  parol,  without  violating  any  rule  against  the  vary- 
ing or  altering  of  written  contracts  by  parol  proof. 
The  actual  consideration  for  a  deed  or  contract  for 
the  conveyance  of  real  estate  is  always  open  to  proof 
by  parol.  The  expressed  consideration  in  the  writing 
is  not  conclusive;  it  is  in  the  nature  of  a  receipt  for 
money  which  may  be  explained  by  parol  whenever  the 
amount  actually  paid  is  disputed.  In  Spence  v.  Central 
Accident  Ins.  Co.,  236  111.  444,  the  court  say:  **It  has 
been  held  in  many  cases  in  this  State,  and  is  the  settled 
law,  that  the  recital  of  a  given  consideration  may  be 
contradicted ^Dy  parol  evidence  for  all  purposes  except 
to  destroy  the  legal  eflFect  of  the  instrument.'*  And 
again  the  court  say  in  Koch  v.  Roth,  150  111.  212 :  '*It 
is  well  settled,  however,  that  the  recital  of  a  considera- 
tion in  a  deed  or  bill  of  sale  is  not  conclusive  upon 
either  party ;  and  that  it  may  be  shown  by  parol  what 
the  true  amount  of  the  consideration  is,  and  how  it  is 
to  be  paid.'*  We  have  been  cited  to  no  cases  holding 
to  the  contrary,  and  we  know  of  none.  Certainly 
Schreiher  v.  Straus,  147  HI.  App.  581,  does  not  hold  to 
the  contrary  of  the  doctrine  above  announced,  for 
the  question  of  the  amount  of  the  consideration  ex- 
pressed in  the  Schreiber  contract  was  not  involved. 

The  judgment  of  the  Municipal  Court  is  without 
error  and  is  therefore  affirmed. 

Affirmed. 
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Salyatore  de  Salvo,  Defendant  in  Error,  t.  Arthur  E. 

Anderson,  Plaintiff  in  Error. 

Gen.  No.  22,237.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
La  But,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.  Reversed  with  Judgment  of  nil. capiat.  Opinion  filed  June 
26,  1916. 

Statement  of  the  Case. 

Action  by  Salvatore  de  Salvo,  plaintiff,  against  Ar- 
thur E.  Anderson,  defendant,  to  recover  earnest  money 
paid  under  a  contract  for  the  purchase  of  real  estate, 
to  reverse  a  judgment  of  $500  for  plaintiff,  defendant 
prosecutes  this  writ  of  error.  Plaintiff  did  not  join 
in  error  or  argue  the  cause. 

It  appeared  from  the  evidence  that  defendant  and 
plaintiff  entered  into  a  contract  for  the  sale  by  defend- 
ant to  plaintiff  of  certain  real  estate.  The  considera- 
tion recited  in  the  contract  to  be  paid  by  plaintiff  was 
$7,250.  The  contract  also  recited  that  $500  was  paid 
as  earnest  money,  and  that  on  the  passing  of  the  con- 
veyance and  closing  of  the  transaction  the  remaining 
sum  due  on  the  purchase  price  was  to  be  liquidated 
by  the  payment  by  plaintiff  to  defendant  of  $1,000  in 
money  and  the  giving  of  a  first  mortgage  for  $4,000 
and  a  second  mortgage  for  $1,750,  secured  upon  the 
premises  sold.  The  contract  and  earnest  money  were 
to  be  held  by  Navigato  Savings  Bank  in  escrow  for  the 
benefit  of  both  parties  to  the  contract.  James  R.  Navi- 
gato, of  the  bank  bearing  his  name,  was  the  agent 
who  negotiated  the  sale  and  procured  the  contract  to 
be  signed  by  the  parties  to  it. 

Plaintiff  refused  to  carry  out  the  contract  and  de- 
manded the  return  of  the  earnest  money  on  the  con- 
tention that  he  had  been  induced  to  sign  the  contract 


30  Appellate  Courts  of  Illinois. 

de  Salvo  v.  Anderson,  200  111.  App.  29. 

to  purchase  the  property  hy  false  and  fraudulent  repre- 
sentations made  to  him  by  James  B.  Navigato  and  the 
defendant.  The  representations  alleged  to  have  been 
false  concerned  taxes  for  the  year  1913,  which  plaintiff 
claimed  should  have  been  prorated  from  January  1, 
1913,  to  the  date  of  the  closing  of  the  transaction,  and 
which  would  amount  to  about  $80  in  favor  of  plaintiff ; 
and  the  further  representation  that  there  would  be  no 
extra  charge  for  a  mortgage  of  $5,750,  whereas,  it  was 
claimed,  an  expense  in  this  regard  amounting  to  $150 
was  to  be  paid. 

It  seemed  that  plaintiff  was  by  birth  an  Italian  and 
had  at  the  time  of  the  transaction  lived  in  this  country 
ten  years.  He  claimed  that  he  did  not  understand  the 
English  language.  Navigato,  who  procured  plaintiff's 
signature  to  the  contract,  spoke  the  Italian  language, 
and  it  was  in  evidence  that  at  the  time  the  contract  was 
signed  the  parties  present  spoke  in  Italian  and  not  in 
English.  Plaintiff  paid  the  earnest  money  to  Navi- 
gato and  not  to  defendant,  and  he  paid  it  at  the  in- 
stance of  Navigato  at  the  time  he  signed  the  contract. 

Defendant  did  not  speak  Italian  at  the  signing  of 
the  contract  and  it  did  not  appear  that  he  could  speak 
that  language.  It  was  not  claimed  that  defendant  made 
any  representation  to  plaintiff  which  induced  him  to 
sign  the  contract  nor  any  statement  in  relation  to  it  or 
its  terms  contrary  to  such  terms.  Nor  did  it  appear 
that  plaintiff  interrogated  defendant  regarding  tlie 
terms  of  the  contract. 

John  E.  Anderson  and  Gbobge  Cohen,  for  plaintiff 
in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 
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Abstraet  of  the  Decision. 

1.  VENmn  AND  puBCHASEB,  |  366* — when  evidence  inaujJMent  to 
show  false  representations  in  procuring  execution  of  contract.  In 
an  action  to  recover  earnest  money  paid  under  a  contract  for  the 
purchase  of  real  estate,  evidence  examined  and  held  Insufficient  to 
show  that  the  execution  of  the  contract  was  procured  by  false  and 
fraudulent  representations. 

2.  Tendob  and  pubchaser,  I  38* — what  insufficient  to  constitute 
fraudulent  representations.  In  an  action  to  recover  earnest  money 
paid  under  a  contract  for  the  purchase  of  real  estate,  representations 
as  to  the  taxes  on  the  property  and  as  to  the  expense  of  the  pur- 
chase money  mortgages  to  be  placed  thereon,  held  to  be  rather  in 
the  nature  of  promises  to  be  carried  out  In  the  future  than  repre- 
sentations of  existent  facts  and  therefore  not  to  constitute  fraud, 
though  the  contract  was  entered  into  In  reliance  upon  such  repre- 
sentations. 

3.  Fbaud,  I  112* — what  essential  to  establish.  A  mere  allegation 
of  fraud  is  insufficient,  but  it  must  be  proven,  and  the  acts  or  things 
done  which  in  law  constitute  fraud  must  be  proven  by  a  prepon- 
derance of  the  evidence.. 

4.  Fbaud,  I  87* — when  not  presumed.  Fraud  is  never  presumed, 
and  when  transactions  may  be  fairly  reconciled  with  honesty  and 
the  weight  of  the  evidence  favors  an  honest  motive,  the  conclusion 
of  integrity  should  be  adopted. 


•See  nilnols  Notes  Dlff«it,  Vols.  XI  to  XV,  aad  CiimiiUitive  Qwutorly.  game 
topie  aad  wctloa  numbor. 
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John  H.  Lawrence  and  Edward  F.  Lawrenee,  trading 
as  Lawrence  Brothers,  Appellants,  y.  William 
Wendnagel  and  Charles  M.  E.  Wendnagel,  trading 
as  Wendnagel  &  Company,  Appellees. 

Oen.  No.  22,371.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Wuxjam 
N.  Gemmill,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.    Affirmed.    Opinion  filed  June  26,  1916. 

Statement  of  the  Case. 

Action  in  debt  by  John  H.  Lawrence  and  Edward  F. 
Lawrence,  trading  as  Lawrence  Brothers,  plaintiffs, 
against  William  Wendnagel  and  Charles  M.  E.  Wend- 
nagel, trading  as  Wendnagel  &  Company,  defendants, 
to  recover  on  an  indemnity  bond.  From  a  judgment 
of  nil  capiat  and  for  costs  in  a  trial  before  the  Mnnici- 
pal  Court  without  the  intervention  of  a  jury,  plaintiffs 
appeal. 

The  facts  involved  were  that  defendants  had  a  con- 
tract with  plaintiffs  for  certain  structural  steel  work, 
under  which  plaintiffs  were  authorized  to  retain  out 
of  any  moneys  due  defendants  at  any  time  suflScient  to 
indemnify  plaintiffs  against  any  claim  or  lien  for  which 
they  or  their  property  might  be  liable.  On  November 
24,  1911,  one  David  O'Keefe  threatened  a  suit  at  law 
against  plaintiffs  for  personal  injuries  claimed  to  have 
been  suffered  in  and  about  the  erection  by  defendants 
of  the  structural  steel  work  for  plaintiffs.  Plaintiffs 
claimed  the  right  to  retain  about  $4,000  due  defendants 
to  await  the  result  of  O'Keefe's  threatened  suit.  De- 
fendants not  only  denied  liability,  but  also  the  right  of 
plaintiffs  to  retain  the  money  then  due  them.  This  con- 
troversy was  settled  by  defendants  giving  to  plaintiffs 
a  bond  of  indemnity  in  the  penalty  of  $4,000,  condi- 
tioned that  defendants  should  bold  plaintiffs  harmless 
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from  and  against  all  liability  for  personal  injuries 
sustained  by  any  and  all  persons  as  the  result  of  the 
carelessness  or  negligence  of  defendants,  their  agents 
or  employees,  in  and  about  the  performance  by  defend- 
ants of  their  contract  with  plaintiffs,  agreeing  to  pay 
plaintiffs  **all  damages  resulting  or  arising  from  such 
negligence,  which  may  hereafter  be  assessed  against 
them  in  any  action  brought  by  any  such  person  or  per- 
sons, then  this  obligation  to  be  void,''  etc.  O'Keefe 
sued  plaintiffs  for  damages  for  the  personal  injury 
which  he  claimed  he  suffered,  and  plaintiffs  defended 
the  suit  successfully  and  brought  this  suit  in  debt,  upon 
the  indemnity  bond  hereinbefore  referred  to,  to  re- 
cover from  defendants,  attorney's  fees,  witness  fees, 
and  other  expenses  paid  by  plaintiffs  in  their  defense 
of  the  O'Keefe  suit,  with  interest  upon  all  of  such  dis- 
bursements. The  attorney  of  defendants  assisted  in 
the  defense  of  the  0  'Keef e  suit  by  advising  plaintiffs ' 
attorneys  regarding  the  pleadings  and,  at  one  time, 
as  to  the  advisability  of  procuring  a  continuance,  also  as 
to  the  advisability  of  employing  additional  counsel  to 
help  in  the  trial  of  the  case  and  the  propriety  of  pro- 
curing medical  testimony  on  the  theory  that  O'Keefe 
was  malingering.  Defendants '  attorney  was  also  pres- 
ent at  the  trial,  although  he  took  no  active  part  in  it. 
It  also  appeared  that  in  a  motion  to  instruct  a  verdict 
for  plaintiffs  in  the  present  suit  (defendants  in  the 
O'Keefe  suit),  the  name  of  defendants'  attorney  was 
coupled  with  those  of  plaintiffs '  attorneys. 

BuBTON,  Kannally  &  Megan^  for  appellants. 

Edmund  W.  Frobhlioh,  for  appellees. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Vol.  CO  t 
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Abstraet  of  the  Decision. 

1.  iNDEMinTT — tohen  terms  of  original  contract  waived  by  ac- 
ceptance of  indemnity.  Where  a  contract  for  construction  authorizes 
persons  letting  It  to  retain  out  of  any  moneys  due  the  contractors  a 
BufEiclent  amount  to  Indemnify  the  former  against  any  claim  or  Hen 
for  which  they  or  their  property  may  be  liable,  and  on  a  threat  by 
an  employee  of  suit  for  personal  Injuries  the  contractors  give  to 
those  letting  the  contract  an  Indemnity  bond  to  hold  the  latter  free 
from  liability,  held  that  the  contract  between  the  parties  and  the 
bond  of  Indemnity  constitute  different  transactions,  the  contract 
being  satisfied  upon  the  payment  and  acceptance  of  the  amount  due 
thereunder,  and  the  terms  of  the  contract  provided  for  the  reten- 
tion of  money  being  waived  by  the  acceptance  of  the  Indemnity  bond. 

2.  Indemnity,  |  9* — hoto  indemnity  bond  construed.  Nothing  can 
be  read  Into  an  Indemnity  bond  which  does  not  .actually  appear  In 
It  or  which  Is  not  warranted  by  legal  Interpretation  of  the  language 
used  to  express  the  Intention  of  the  parties,  which  intention  must 
be  gathered  from  such  language. 

3.  Indemnitt,  I  9* — when  indemnity  bond  not  construed  as  cov- 
ering liability  for  attorneys*  fees  and  expenses.  Where  the  covenant 
of  an  Indemnity  bond  Is  limited  to  "all  damages  resulting  or  arising 
from  such  negligence  which  may  hereafter  be  assessed  against 
them  in  any  action  brought  by  any  such  person  or  persons,"  and  in 
the  suit  in  which  the  bond  is  given  no  damages  are  recovered,  the 
terms  of  the  bond  cannot  be  construed  to  hold  defendant  in  the  ac- 
tion liable  for  the  attorneys'  fees  and  the  expenses  attendant  upon 
the  suit 


•See  niinoia  Note*  TUgwi,  Volt.  XI  to  XT,  and  Cmnolatlve  OwMteriy, 
topic  uid  eectloB  number. 
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The  People  of  the  State  of  Illinois  ex  reL  William  M. 
Webster,  Appellant,  t.  City  of  Chicago,  et  aL, 
Appellees. 

Oen.  No.  82,518. 

1.  HuinciPAi.  coBPORATioNs — When  duty  of  removing  oBhes  not 
impoted  upon  the  cUy.  The  duty  of  remoylng  uhes  is  not  primarily 
the  doty  of  the  city,  but  of  the  property  owner,  upon  whom  is  im- 
posed the  expense  of  such  removal  IrrespectiTe  of  ordinance. 

2.  Municipal  cobpobations — when  city  authorized  to  reguUUe  re- 
moval of  oihei.  A  municipal  corporation  acts  within  its  powers  in 
legislating  upon  the  subject  of  the  removal  of  ashes. 

3.  MimiciPAL  ooBPORATioivs — what  i$  extent  of  duty  of  city  as  to 
rem^wal  of  ashes.  When  a  municipal  corporation  undertakes  the 
burden  of  removing  ashes  from  certain  classes  of  buildings,  its  duty 
in  this  regard  is  limited  by  the  restrictions  of  the  ordinance  to  the 
class  of  buildings  designated  by  the  ordinance. 

4.  MninciPAL  coepobatioivs,  |  1192* — what  is  limit  of  levy  of  tax 
for  removal  of  ashes.  When  a  city  levies  a  tax  on  real  property  for 
the  removal  of  ashes,  it  must  be  assumed  that  it  limits  the  amount 
of  the  levy  to  the  cost  of  removing  ashes  from  the  buildings  speci- 
fied in  the  ordinance  and  no  others. 

5.  HuinciPAL  coBPOBATJoirs — when  city  not  liable  for  cost  of  re- 
moval of  ashes.  The  primary  duty  of  the  removal  of  ashes  being 
upon  the  property  owner  and  not  the  city,  by  levying  and  collecting 
a  tax  sufficient  only  to  pay  for  the  removal  of  such  ashes  as  the  city 
has  by  its  ordinance  assumed  to  remove  at  the  expense  of  the  tax- 
payers, the  city  does  not  thereby  become  chargeable  with  the  duty 
of  removing  ashes  from  all  buildings  without  limitation  or  dis- 
crimination. 

6.  Municipal  coepobations — when  city  not  liable  for  cost  of  re- 
moving ashes.  Held,  following  272  111.  451,  that  by  levying  and 
collecting  the  tax  in  question,  the  city  did  not  become  liable  for  the 
cost  of  removing  ashes  from  all  residence  property  therein. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John  H. 
FoBNfOPF,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.  Affirmed.  Opinion  filed  June  26,  1916.  Rehearing  denied 
July  1,  1916. 


•See  nUnoto  Neee*  DtSMt.  T«la.  ZI  to  XT.  and  ComiiUitlTe  Qvartorly. 
tople  sad  ■octiaa  avmber. 
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Thomas  S.  McClelland,  for  appellant. 

BiCHABD  S.  Folsok,  f  or  appellees ;  Leon  Hosnsteik, 
of  Gonnsel. 

Mb.  Justicb  Holdom  delivered  the  opinion  of  tiie 
court. 

This  appeal  comes  to  this  court  by  transfer  from  the 
Supreme  Court  of  the  State,  whidi  held  that  it  was 
without  jurisdiction  for  the  reason  that  the  validity  of 
the  ordinances  challenged  was  not  necessary  to  the 
decision  of  the  case.  All  of  the  facts  and  the  rulings  of 
the  Supreme  Court  thereon  appear  in  272  HI.  451,  in 
an  opinion  by  Mr.  Chief  Justice  Farmer.  It  would  be 
a  work  of  supererogation,  which  neither  theology  nor 
law  tolerates^  to  again  state  the  case,  which  might  be 
imperfectly  done,  and  therefore  we  are  content  to  sim- 
ply refer  to  the  Supreme  Court's  opinion  for  all  that 
is  there  so  well  stated  and  decided. 

As  we  understand  the  opinion  of  the  Supreme  Court, 
it  is  left  to  this  court  to  decide  *' whether  the  City  of 
Chicago  has  by  its  acts  in  levying  and  collecting  a 
tax  to  remove  ashes  and  in  expending  such  tax  in  r^ 
moving  them  from  some  premises  but  not  from  all, 
imposed  upon  it  the  legal  duty  and  obligation  to  re- 
move ashes  from  all  residence  property  in  the  city.'* 

In  considering  the  question  it  must  be  borne  in  mind 
that  the  duty  of  removing  ashes  is  not  primarily  the 
duty  of  the  city,  but  of  the  property  owner,  and  that 
the  expense  of  such  removal  is  imposed  by  law  upon 
the  property  owner  without  regard  to  the  ordinance. 
The  city  having  the  right  to  legislate  upon  the  subject 
of  the  removal  of  ashes,  when  it  undertook  by  ordi- 
nance to  regulate  such  removal,  was  acting  squarely 
within  its  powers.  Not  being  compelled  by  law  to 
remove  any  ashes,  when  it  undertook  the  burden  of 
removing  ashes  from  certain  classes  or  types  of  build- 
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ings,  its  duty  in  this  regard  was  limited  by  the  re- 
strictions of  the  ordinance  to  the  class  of  buildings 
designated  by  such  ordinance. 

The  relator's  type  of  building  is,  admittedly,  not 
within  the  class  of  buildings  from  which  the  city  as- 
sumed the  duty  of  removing  ashes.  When  the  city 
levied  a  tax  on  real  property  for  the  removal  of  ashes, 
it  must  be  assumed  that  it  limited  the  amount  of  the 
levy  to  the  cost  of  removing  ashes  from  the  buildings 
specified  in  the  ordinance  and  no  others,  and  in  view 
of  the  decision  of  the  Supreme  Court  in  this  case, 
supra,  and  California  Reduction  Co.  v.  Sanitary  JBe- 
duction  Works,  199  U.  S.  306,  cited  as  sustaining  au- 
thority that  the  primary  duty  rested  upon  the  owner 
and  n6t  the  city  to  remove  ashes  at  such  owner's  ex- 
pense, we  are  unable  to  say  that  by  the  levying  and 
collecting  of  a  tax  suflScient  only  to  pay  for  the  removal 
of  such  ashes  as  the  city  had  by  its  ordinance  assumed 
to  remove  at  the  expense  of  the  taxpayers,  it  thereby 
became  chargeable  with  the  duty  of  removing  ashes 
from  all  buildings  without  limitation  or  discrimination. 

We  are  of  the  opinion  that  the  levying  and  collecting 
of  the  tax  above  referred  to  did  not  impose  upon  the 
city  the  legal  duty  or  obligation  to  remove  ashes  from 
all  residence  property  in  the  city;  consequently  that 
the  demurrer  interposed  by  the  city  to  the  relator's 
petition  for  a  writ  of  mandamus  was  properly  sus- 
tained, and  the  judgment  of  the  Circuit  Court  is  there- 
fore affirmed. 

Affirmed. 
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Michael  J.  Flynn,  City  Treasurer,  Appellee,  t.  Sonth- 
ern  Surety  Company,  National  Surety  Company 
and  United  States  Fidelity  &  Guaranty  Company, 
also  Appellees,  and  William  C.  Niblaek,  BeeeiTor, 
Appellant. 

Gen.  No.  22,506.    (Not  to  be  reported  in  full.) 

Appeal  from  interlocutory  order  of  the  Superior  Ck)urt  of  Cook 
county;  the  Hon.  Denis  E.  Sullivan,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1916.  Affirmed. 
Opinion  filed  July  19,  1916. 

Statement  of  the  Case. 

Bill  by  Michael  J.  Flynn,  City  Treasurer  of  the  City 
of  Chicago,  complainant,  against  Southern  Surety  Com- 
pany, National  Surety  Company,  United  States  Fidel- 
ity &  Guaranty  Company  and  William  C.  Niblaek,  as 
receiver  of  the  La  Salle  Street  Trust  &  Savings  Bank, 
defendants.  From  an  order  of  the  Superior  Court  ap- 
pointing a  receiver  of  certain  securities  held  by  the 
complainant,  defendant  Niblaek  appeals. 

It  appeared  that  the  complainant,  as  city  treasurer, 
had  on  deposit  with  the  La  Salle  Street  Trust  & 
Savings  Bank  certain  funds  belonging  to  the  City  of 
Chicago,  to  secure  the  repayment  of  which  from  time 
to  time,  the  Southern  Surety  Company,  National  Surety 
Company,  the  United  States  Fidelity  &  Guaranty 
Company,  Massachusetts  Bonding  &  Insurance  Com- 
pany, Equitable  Surety  Company,  Illinois  Surety  Com- 
pany, Globe  Indemnity  Company  and  the  American 
Fidelity  Company  had  executed  certain  bonds  as  sure- 
ties. May  9,  1914,  the  city  demanded  further  security 
to  insure  the  return  of  the  city 's  funds  deposited  with 
the  bank,  which  at  that  time  amounted  to  some  $650,- 
000.  In  compliance  with  this  request,  the  vice  presi- 
dent of  the  bank  turned  over  to  the  complainant  bonds 
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and  other  securities  aggregating  in  value  about  $280,- 
000.  June  12,  1914,  the  bank  closed  its  doors.  June 
18,  1914,  a  bill  was  filed  in  the  Circuit  Court  for  the 
purpose  of  winding  up  the  bank,  and  a  receiver  was 
appointed  the  following  day.  The  treasurer  thereupon 
demanded  of  the  sureties  on  the  bank's  bond  a  return 
of  the  full  amount  of  the  $650,000. 

The  Southern  Surety  Company  filed  its  bill  against 
the  City  of  Chicago,  the  bank,  its  receiver,  and  the 
other  sureties  on  its  bonds,  in  which  it  set  up  the  giv- 
ing of  the  bonds  by  the  bank,  its  own  liability  as  surety, 
and  the  receipt  of  securities  by  the  city  treasurer. 

It  oflFered  to  pay  the  City  of  Chicago  the  maximum 
amount  for  which  it  was  responsible,  and  asked  that  it 
be  subrogated  to  the  rights  of  the  city  to  a  proportion- 
ate part  of  the  securities.  To  this  bill  answers  were 
filed  by  the  city,  the  receiver  for  the  bank,  and  all  sure- 
ties on  its  bonds  except  the  American  B^delity  Com- 
pany, which  filed  a  demurrer.  The  receiver  of  the  bank 
filed  his  cross-bill  July  17, 1915,  and  an  amended  cross- 
bill March  22, 1916,  in  which  he  prayed  that  Michael  J. 
Flynn,  city  treasurer,  might  be  required  to  deliver  to 
him  aU  the  securities  in  question. 

July  28, 1914,  Michael  J.  Flynn  filed  an  original  bill 
in  the  Superior  Court,  in  which  he  set  up  the  matters 
already  stated  in  regard  to  the  deposit  of  funds  with 
the  bank,  the  taking  of  indemnifying  bonds,  the  obtain- 
ing of  additional  securities,  and  the  subsequent  failure 
of  the  bank;  also  that  the  various  surety  companies 
set  up  a  right  to  be  subrogated  to  the  city 's  interest  in 
the  securities  and  that  the  bank  and  its  receiver 
claimed  an  interest  in  the  same.  He  asked  that  the 
court  decree  that  the  bank  or  its  receiver  pay  whatever 
sum  might  be  due  him  as  city  treasurer;  that,  in  de- 
fault, he  be  directed  to  sell  the  collateral,  apply  the 
proceeds  on  the  balance  of  the  indebtedness  due  the 
City  of  Chicago  from  the  bank,  and  make  disposition 
of  the  surplus,  if  any,  to  such  parties  and  in  such 
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amounts  as  might  be  determined  by  the  court.  This 
bill  made  the  Southern  Surety  Company  and  the  other 
sureties  on  the  bank's  bonds  parties  defendant,  as 
well  as  the  receiver  for  the  bank. 

Answers  were  duly  filed,  and  in  this  suit  also,  the 
receiver  filed  a  cross-bill  containing  the  same  allega- 
tions and  prayer  for  relief  as  were  set  out  in  his  cross- 
bill filed  in  the  case  of  Southern  Surety  Company  v. 
City  of  Chicago.  March  16,  1916,  Flynn,  by  leave  of 
court,  amended  his  bill  by  inserting  a  prayer  for  the 
appointment  of  a  receiver  pendente  lite.  To  this 
amendment  was  attached  the  affidavit  of  one  Keefe, 
first  assistant  treasurer,  in  which  he  stated  that  Flynn 
was  no  longer  city  treasurer,  but  had  been  succeeded 
by  one  Sergei.  Thereafter,  on  March  22,  1916,  an  or- 
der was  entered  consolidating  the  two  cases  under  the 
name  of  Michael  J.  Flynn,  City  Treasurer,  v.  Southern 
Surety  Company  et  al.  April  5,  1916,  on  motion  of 
complainant  Flynn  and  various  defendant  surety  com- . 
panies,  an  order  was  entered  appointing  a  receiver. 

HrRAM  T.  GiLBEET,  for  appoUaut. 

E.  W.  Austin,  J.  H.  Hucklebbrby,  A.  G.  Moseley, 

JUDAH,  WiLLABD,  WoLF  &  ReICHMANN,  MoSES,  ROSEN- 
THAL &  Kennedy,  Shepabd,  MoCobmick,  Thomason, 
KiBKLAND  &  Pattebson,  Chablbs  H.  Bubbas  and  Fyffb, 
Ryneb  &  Dale,  for  appellees. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

1.  Receivbbs,  §  5* — when  appointment  pendente  lite  proper. 
Where  during  the  pendency  of  a  suit  to  determine  the  ownership  of 
securities  in  the  hands  of  a  public  offielal,  such  official's  term  of 
office  expires,  the  appointment  of  a  receiver  pendente  lite  for  such 
securities  is  proper  for  the  protection  of  the  rights  of  the  parties. 

•See  nUnols  Notes  Digest,  Toll.  XI  to  XV,  and  ComuUitiya  Quarterly,  sadie 
topic  and  section  number. 
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2.  Rbcexyebs,  I  12* — when  J>ond  from  receiver  pendente  lite  not 
neceasary.  Where  the  parties  morlng  for  the  appointment  of  a  re- 
celyer  pendente  lite  to  hold  certain  securities,  the  title  to  which  is 
involyed  in  a  suit,  are  not  seeking  to  take  the  custody  from  a  party 
claiming  the  title  or  interest  in  the  securities  but  the  custodian  is 
one  of  the  moving  parties,  the  appointment  of  the  receiver  without 
requiring  the  moving  parties  to  give  a  bond  is  not  erroneous. 

3.  Receivebs,  I  6* — when  Superior  Court  Tias  constitutionaJ  juris- 
diction to  appoint.  The  Superior  Court  of  Cook  county  has  consti- 
tutional jurisdiction  of  a  controversy  between  the  receiver  of  an 
insolvent  bank  and  the  creditors  of  such  bank,  involving  the  title  to 
securities  delivered  by  the  bank's  officers  to  one  of  such  creditors 
before  the  closing  of  the  bank's  doors. 

4.  Appeal  and  ebbob,  I  408* — when  que$tion  of  jurisdiction  arises 
too  late.  Where  the  controversy  is  one  within  the  constitutional 
jurisdiction  of  a  court,  and  its  jurisdiction  of  a  particular  contro- 
versy is  first  questioned  on  appeal  by  one  who  answered  the  original 
bill  and  filed  a  cross-bill  asking  afflrmatite  relief,  such  jurisdictional 
question  comes  too  late. 

5.  RxoxiVEBS,  I  6* — when  appointment  within  jurisdiction  of  court 
making  it.  The  fact  that  the  proceedings  for  the  winding  up  of  a 
bank  are  pending  in  the  Circuit  Court  does  not  deprive  the  Superior 
Court  of  jurisdiction  to  appoint  a  receiver  for  certain  securities 
delivered  by  such  bank  to  one  of  its  creditors  before  the  winding  up 
proceedings,  in  a  proceeding  between  the  receiver  of  the  bank  and 
certain  creditors  to  determine  the  title  to  such  securities. 

6.  Receivebs,  i  6* — when  appointment  proper  pendente  lite.  EiVen 
though  the  jurisdiction  of  a  court  to  appoint  a  receiver  pendente 
lite  of  certain  property  is  properly  questioned,  it  is  the  duty  of  such 
court  to  protect  the  subject-matter  of  the  litigation  until  the  juris- 
dictional question  can  be  properly  decided. 

7.  Recezvebs,  I  5* — when  appointment  pendente  lite  proper. 
Where,  pending  a  proceeding  to  determine  title  to  certain  securities 
as  between  the  receiver  of  a  debtor  and  certain  creditors,  the  term 
of  office  of  the  public  official  holding  such  securities  terminates,  the 
court  may,  on  motion  of  such  custodian  and  other  creditors,  appoint 
a  receiver  for  such  securities  pendente  lite  without  determining 
iirst  the  title  to  the  securities  as  between  the  parties. 


•flee  miBole  Nolee  IHffeet,  Vols.  ZI  to  XT,  and  Canralatiye  Qomrterly, 
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Armln  W.  Brand  et  al..  Appellants,  t.  John  H.  F. 

Bneter  et  al..  Appellees.  ^ 

Oen.  No.  21,322.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  WiNDEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Reversed  and  remanded.  Opinion  filed 
July  20, 1916.    Certiorari  denied  by  Supreme  Court  (making  opinion 

final). 

.1 

Statement  of  the  Case. 

Bill  by  Armin  W.  Brand  and  others,  complainants, 
against  John  H.  F.  Bueter  and  others,  defendants,  to 
foreclose  a  trust  deed  to  secure  his  four  notes  dated 
September  1,  1892,  one  for  $5,000  and  three  for  $1,000 
each.  From  a  decree  dismissing  the  amended  bill  for 
want  of  equity,  complainants  appeal. 

It  appeared  that  by  extension  the  notes  matured  Sep- 
tember 1,  1900.  The  semiannual  interest  of  $280  was 
paid  regularly  up  to  September  1,  1899.  On  March  1, 
1900,  $80  was  paid  and  credited.  On  February  2, 1902, 
$8,000  was  paid  and  applied,  first,  to  liquidate  the  ac- 
crued interest  on  all  the  notes  to  that  date,  next,  to  the 
payment  of  the  note  for  $5,000  and  one  note  for  $1,000, 
and  then  to  the  reduction  of  the  other  two  notes  to  $635 
each. 

After  a  request  for  interest  in  the  fall  of  1902,  Rue- 
ter,  in  December  or  January  following,  gave  the  agent 
of  complainant  Brand,  holder  of  the  notes,  a  note  for 
$50  6f  a  third  person  payable  to  the  order  of  and  in- 
dorsed by  Rueter,  which  was  collected  on  February  6, 
1903,  and  credited  of  that  date,  of  which  Rueter  was 
notified.  The  record  disclosed  no  agreement  to  accept 
the  note  as  payment  of  any  part  of  the  debt,  and  no 
circumstances  that  raised  a  presumption  that  it  was 
so  taken. 

Rueter  borrowed  the  money  to  improve  one  of  the 
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lots  conveyed  by  the  trust  deed.  He  applied  to  one 
Blmnenthal,  a  mortgage  broker,  for  the  loan,  and 
agreed  to  pay  him  a  commission  of  two  and  one-half 
per  cent,  and  the  expenses  connected  therewith,  such 
as  examining  abstract,  recording,  etc.  The  latter  sub- 
mitted it  to  one  Michael  Brand,  who  looked  over  the 
property,  accepted  the  security,  and  gave  Blumenthal 
his  ched^  for  the  amount  of  the  loan,  $8,000.  Blumen- 
thal deducted  therefrom  $200  for  his  commission  and 
paid  out  the  balance  to  Bueter's  contractor  on  Bueter's 
orders.  Bueter  requested  Blumenthal  to  get  an  ex- 
tension of  time  as  aforesaid  on  the  notes,  which  was 
done  and  for  which  he  paid  Blumenthal  another  com- 
mission of  $200.  No  part  of  either  commission  was  re- 
ceived by  the  lender,  Brand.  During  the  year  1892, 
Blumenthal  made  other  loans  for  said  Brand  and  he 
collected  the  interest  on  the  notes  in  question  while 
said  Brand  owned  them.  They  became  the  property 
of  complainant  Armin  W.  Brand,  in  1899,  after  which 
the  payments  thereon  were  made  to  the  latter 's  agent. 
Neither  the  lender  nor  subsequent  owners  of  the  notes 
received  or  agreed  to  receive  more  than  the  legal  rate  of 
interest  thereon.  The  compensation  paid  to  Blumen- 
thal for  negotiating  the  loan  and  procuring  an  exten- 
sion of  the  time  of  payment  was  according  to  contract 
between  him  and  his  borrower,  with  which  the  lender 
had  no  connection  and  of  which  he  had  no  knowledge. 
Evidence  was  received  tending  to  show  that  Blumen- 
thal had  not  taken  out  a  license  as  required  by  the  or- 
dinances of  the  City  of  Chicago.  There  was  also 
evidence  that  the  notes  were  signed  September  3, 1892, 
and  dated  September  1, 1892,  and  that  the  original  loan 
was  not  paid  over  to  Blumenthal  until  November  10, 
1892,  but  that  the  interest  was  paid  thereon  from  the 
date  of  the  note.  The  record  did  not  disclose  whether 
the  lender  held  the  money  for  Bueter  *s  use  from  the 
date  of  the  note.    The  arrangement  between  him  and 
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the  lender  in  that  respect  was  not  shown.     Brand 
agreed  to  make  the  loan  before  September  1st. 

James  H.  Hood,  for  appellants. 

James  A.  Peterson,  for  appellees. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

^» 

1.  Payment,  i  15* — when  application  of  payment  proper.  An  ap- 
plication of  payment  to  liquidate  accrued  interest  on  notes  to  the 
date  when  made,  and  thereafter  to  the  payment  of  the  principal  of 
the  notes,  is  proper  especiaUy  in  the  absence  of  any  direction  by  the 
debtor. 

2.  Payment,  i  6* — when  note  of  third  person  a  conditionaJ  pay- 
ment. Where  a  debtor  gives  a  note  of  a  third  person,  in  the  absence 
of  any  agreement  that  such  note  be  accepted  as  payment  of  any  part 
of  the  debt  and  of  circumstances  raising  a  presumption  that  it  i^aa 
so  taken,  the  giving  of  the  note  will  be  deemed  conditional  payment 
only,  and  as  of  the  date  when  it  is  collected. 

3.  Limitation  of  aotionb,  §  23* — when  statute  commences  to  run 
in  action  on  note.  In  an  action  on  a  note  where  the  debtor  gives 
the  note  of  a  third  person  in  payment  of  the  note  in  suit,  the  note 
of  such  third  person  being  deemed  conditional  payment  only  and  of 
the  date  of  its  collection,  the  running  of  the  statute  of  limitations 
is  regulated  by  the  date  of  the  payment  of  such  third  person's  note. 

4.  UsuBY,  I  5* — when  evidence  insufficient  to  show  usury.  In  an 
action  to  foreclose  a  trust  deed  secured  by  promissory  notes,  evi- 
dence examined  and  held  insufficient  to  show  usury. 

5.  Mobtoaoeb,  §  503* — when  evidence  as  to  want  of  license  inadr 
missi}>le.  In  an  action  to  foreclose  a  trust  deed  executed  to  secure 
promissory  notes,  evidence  as  to  whether  or  not  the  intermediary 
securing  the  loan  evidenced  by  such  note  was  licensed  in  accordance 
with  city  ordinance,  held  irrelevant. 

6.  UsuEY,  §  53* — when  "burden  of  proof  on  debtor.  Where  in  an 
action  to  foreclose  a  mortgage  secured  by  notes  the  defense  of 
usury  is  set  up,  the  burden  of  proving  usury  is  on  the  debtor. 

7.  Usury,  i  32* — when  usury  not  a  defense.  In  a  suit  to  fore- 
close a  trust  deed  executed  to  secure  promissory  notes  where  the 


•See  nilBoli  Notes  Di^eit,  Volf.  XI  to  XY,  Mid  Ciinmlattve  Qmuierly, 
topic  Mid  tection  number. 
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interest,  if  usurious,  was  paid  before  maturity  and  before  the  trans- 
fer of  the  notes  to  the  holder  bringing  the  suit  thereon,  the  defense 
of  usury  Is  not  ayailabla 


James  J.  Byan,  Appellee,  t.  Chicago  Foundry  Com- 
pany, Appellant. 

Oen.  No.  21,398.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  J. 
Cooks,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  .term,  1915.    Affirmed.    Opinion  filed  July  20,  1916. 

Statement  of  the  Case. 

Assumpsit  by  James  J.  Byan,  plaintiff,  against  Chi- 
cago Foundry  Company,  a  corporation,  defendant, 
based  upon  an  award  made  for  plaintiff  against  de- 
fendant under  the  Workman's  Compensation  Act  of 
1911  (J.  &  A.  ^  5449  et  seq.)y  which  was  signed  by  only 
two  of  the  three  arbitrators  appointed  thereunder. 
From  a  judgment  for  plaintiff,  defendant  appeals. 

Eastman  &  White,  for  appellant 

QoBMAN,  Pollock,  Sullivan  &  Livingston,  for  ap- 
pellee. 

Me.  PsEsmiNO  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstraet  of  the  Deeision. 

1.  WoBKMBir'B  Compensation  Act — when  avmrd  signed  "by  tioo  of 
three  artitrtUors  suplcient.  Under  section  10  of  the  Workmen's 
Ck>nipenBation  Act  (J.  ft  A.  f  5459),  and  section  1  of  the  act  as  to 

•Sem  nUaote  Motoc  Divert,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  aame 
topic  and  eectlon  number. 
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Btetutory  oonstnicUon  ( J.  &  A.  T  11102),  an  award  of  the  arbitrators 
which  is  signed  by  only  two  of  the  three  arbitrators  appointed  un- 
der the  Workmen's  Compensation  Act  is  yalid. 

2.  CkKTBTS,  i  100* — when  County  Court  hat  jurUdiction  of  (w- 
MumpHt  on  award.  The  County  Court  has  Jurisdiction  of  a  suit  in 
assumpsit  based  on  an  award  for  less  than  |1,000. 

8.  Assumpsit,  action  of,  i  ^^—^chen  proper  remedy  on  an  award. 
Assumpsit  is  a  proper  remedy  on  an  award. 

4.  WcttKMBR's  Compensation  Act — when  evidence  ai  to  liability 
of  employer  properly  excluded  in  aesumpsit  on  award.  In  a  suit  in 
assumpsit  based  on  an  award  made  under  the  Workmen's  Compen- 
sation Act  (J.  ft  A.  T  5449  et  seq.),  evidence  bearing  on  the  question 
of  defendant's  liability  under  such  act  is  properly  excluded  as 
irreleTant 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, T.  Abraham  Oliek,  Plaintiff  in  Error. 

Gen.  No.  21,598.    (Not  to  be  reported  in  full.) 

Ihror  to  the  Criminal  Court  of  Cook  county;  the  Hon.  Addlob 
J.  Petit,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.  Reversed  and  remanded.  'Opinion  filed  July 
20,  1916. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  niinois, 
plaintiff,  against  Abraham  Glick,  defendant,  on  an  in- 
dictment for  larceny  and  receiving  stolen  property,  the 
value  of  which  exceeded  fifteen  dollars.  Defendant 
pleaded  not  guilty  and  the  case  proceeded  to  trial. 
There  appearing  to  be  a  variance,  the  Staters  Attor- 
ney asked  for  a  continuance  and  the  defendant  for  his 
discharge.  The  court  suggested  a  plea  to  a  misde- 
meanor if  the  defendant  was  ' '  willing  to  take  a  chance 
to  take  a  year  in  the  House  of  Correction. '  *      At  the 

^Sm  nilBols  N«tM  Dtsest,  Tola.  XI  to  XV.  and  Cnmalatlye  Qvartotij,  mmm 
topic  and  Mettan  nolnber. 
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conclusion  of  some  discussion  between  the  judge  and 
the  counsel,  the  attorney  for  defendant  remarked :  '  *  I 
think  the  best  thing,  your  Honor,  will  be  to  withdraw 
the  jury."  Thereupon  without  further  remarks  the 
court  said:  **0n  motion  of  the  defendant,  the  jury 
withdrawn  and  the  defendant's  plea  of  not  guilty 
withdrawn  and  the  defendant's  plea  of  guilty  entered, 
and  the  defendant  warned  and  sentenced  to  the  House 
of  Correction  for  one  year  and  fined  one  hundred  dol- 
lars and  costs." 

B.  M.  Shafpnbe  and  Ebbstbin  &  Macaulay,  for 
plaintiff  in  error. 

Maclay  Hoynb,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Criminal  law — when  explanation  of  consequence  of  plea  of 
ffuilty  insufficient.  On  an  indictment  for  larceny  and  receiving 
stolen  property*  the  explanation  by  the  court  of  the  consequence  of 
a  plea  of  guilty,  held  not  a  sufficient  compliance  with  section  4,  div. 
13,  of  the  Criminal  Code  (J.  ft  A.  H  4121). 

2.  Cbiminal  law,  §  102* — when  entry  of  plea  of  guilty  improper. 
On  an  indictment  for  larceny  and  receiving  stolen  property,  a  plea 
of  guilty  is  improperly  entered  where  no  explanation  was  made  by 
the  court  of  the  consequences  of  the  plea  and  no  witness  was  ex- 
amined as  to  the  aggravation  or  mitigation  of  the  offense. 

3.  Cbiminal  law,  i  462* — when  record  uHll  not  prevail  against 
Mil  of  exceptions.  On  a  writ  of  error  to  reverse  a  Judgment  on  an 
indictment  for  larceny  and  receiving  stolen  property,  the  record  as 
made  by  the  clerk  will  not  prevail  against  what  is  shown  in  oppo- 
sition to  it  in  the  bill  of  exceptions,  even  though  the  record  shows 
a  compliance  with  the  statute. 


•See  niinals  Notoc  DtgMt,  Y^Hb.  XI  to  XT,  and  ComnlatiTe  QamrUrW. 
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Old  Bose  Distilling  Company,  Defendant  in  Error,  t. 
Elizabeth  Parkhill,  Plaintiff  in  Error. 

Gen.  No.  21,257.    (Not  to  be  reported  in  full.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jacob  Hopkins, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  Oc- 
tober term,  1916.    Affirmed.    Opinion  filed  July  20,  1916. 


Statement  of  the  Case. 

Forcible  entry  and  detainer  by  Old  Bose  Distilling 
Company,  a  corporation,  plaintiff,  against  Elizabeth 
Parkhill,  defendant,  for  the  possession  of  certain  prem- 
ises, plaintiff's  right  of  possession  being  based  upon  a 
lease  entered  into  with  one  McGivem,  the  owner  there- 
of. The  court  having  found  the  issues  for  the  plaintiff, 
and  having  entered  judgment  thereon,  defendant 
prosecutes  this  writ  of  error. 

This  suit  was  the  aftermath  of  a  similar  proceeding 
for  the  possession  of  the  same  premises,  brought  by 
the  said  McGivem  against  the  defendant,  wherein  the 
court  also  found  against  the  defendant,  which  judg- 
ment was  later  aflBrmed  by  this  court  upon  a  writ  of 
error.    McGivern  v.  Parkhill,  195  HI.  App.  343. 

It  was  urged  that  during  the  pendency  of  the  writ 
of  error  in  McGivern  v.  Parkhill,  supra,  the  present 
action  should  have  been  abated. 

John  M.  Grimes,  for  plaintiff  in  error. 

Chahlbs  W.  Stibfbl,  f qr  defendant  in  error. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Deelsion. 

1.  Appeal  autd  bbbob — when  question  of  abatement  of  action  raised 
too  UUe.  The  objection  that  an  action  involving  the  possession  of 
premises  should  have  been  abated  during  the  pendency  of  a  writ 
of  error  in  a  similar  proceeding  for  the  possession  of  the  same  prem- 
ises, brought  by  another  plaintiff  against  the  defendant,  is  raised 
too  late  when  first  raised  on  appeal. 

2.  Abatemeivt  and  rkvival,  i  39* — when  pendency  of  writ  of  error 
not  avdlahle  to  ahate  similar  action.  The  pendency  of  a  writ  of 
OTor  cannot  be  invoked  to  abate  another  similar  action  unless  the 
former  operates  as  a  supersedeas. 

3.  Pasties,  i  81* — when  substitution  does  not  constitute  new 
cause  of  action.  Where  a  wife  is  made  a  Joint  defendant  to  an  ac- 
tion of  forcible  entry  and  detainer  originally  brought  against  a 
husband,  and  thereafter  the  action  is  dismissed  as  to  the  husband 
and  the  case  proceeds  against  the  wife  alone,  such  substitution  of 
parties  does  not  constitute  a  new  cause  of  action. 


Mary  Hoeft,  Defendant  In   Error,  t.   John   Hoeft, 

Plaintiff  In  Error. 

Oen.  No.  21,861.    (Not  to  he  reported  in  full.) 

Brror  to  the  Circuit  Oourt  of  Cook  county;  the  Hon.  Charles  M. 
Walkeb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1916.   Afflrmed.    Opinion  filed  July  20,  1916. 


Statement  of  the  Case. 

Bill  for  divorce  by  Mary  Hoeft,  oomplainant,  against 
John  Hoefti  defendant. 

On  Jnly  15, 1911,  complainant  was  granted  a  default 

•See  miiMila  NotM  DtSMt*  Tola.  XI  to  XT.  and  Cumnlfttlya  QuMrftarly,  aaaa 
topic  and  section  avmber. 
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decree  of  divorce  on  the  gronnd  of  desertion.  On  the 
day  the  said  decree  was  entered,  defendant  presented 
a  motion  to  set  aside  the  decree  and  for  leave  to  file 
his  answer,  which  said  motion  was  entered  of  record 
and  continued.  On  March  4, 1912,  defendant  presented 
his  sworn  answer  to  the  bill  and  an  affidavit  in  support 
of  said  motion.  The  court  overruled  said  motion,  and 
to  review  this  action  of  the  court,  this  writ  of  error 
has  been  prosecuted. 

It  was  contended  by  defendant  that  the  court,  in 
overruling  said  motion,  abused  its  discretion,  defend- 
ant claiming  that  his  affidavit  and  sworn  answer  set 
forth  a  meritorious  defense  to  complainant's  bill. 

The  answer  filed  by  defendant  denied  the  wilful  de- 
sertion and  its  continuance  without  reasonable  cause, 
as  set  forth  in  the  bill.  Said  answer  admitted  that 
defendant  had  been  living  separate  and  apart  from  the 
complainant  from  the  date  of  desertion  alleged  in 
the  bill  (November  4, 1907)  to  March  4,  1912,  the  date 
the  affidavit  and  answer  were  presented  and  the  motion 
denied.  Defendant,  in  his  answer,  contended  that  his 
absence  was  justified  because  complainant  had  caused 
his  arrest  on  a  charge  of  disorderly  conduct ;  that  when 
that  suit  was  noUe  pressed,  the  justice  of  the  peace  be- 
fore whom  it  was  pending  warned  him  that  complain- 
ant wanted  him  to  stay  away  from  her.  Defendant's 
answer  further  alleged  that  prior  to  the  desertion  in 
question,  complainant's  adult  sons  had  threatened  to 
take  his  life  if  he  did  not  leave  the  home  of  complain- 
ant, after  which  he  did  leave  and  stayed  away  for  some 
time,  believing  that  said  threats  would  be  carried  out ; 
that  complainant  knew  of  said  threats,  and  consequent- 
ly had  her  two  sons  arrested ;  that  following  his  arrest 
of  November  4, 1907,  he  feared  a  renewal  of  hostilities 
on  the  part  of  complainant's  said  adult  sons;  that  be- 
cause of  the  fear  of  these  sons  and  the  warning  of  the 
court,  he  stayed  away. 
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Gbobgb  J.  Dbbisks,  for  plaintiff  in  error. 

Thbodokb  a.  Kolb,  for  defendant  in  error. 

Mb.  Justice  McDonald,  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

1.  DivoBCB,  I  10* — when  tufjMent  ground  not  Mhown  for  deier- 
tion.  The  fact  that  a  wife  had  caused  the  husband's  arrest  on  a 
charge  of  disorderly  conduct,  and  that  when  that  action  was  nolle 
vrossed  the  Justice  before  whom  it  was  pending  warned  the  hus- 
band that  the  wife  wished  him  to  stay  away  from  her,  affords  no 
Justification  for  the  husband's  continued  absence  when  the  action 
of  the  Justice  was  not  shown  to  have  been  concurred  in  by  the  wife. 

2.  DivoBCE,  I  10* — when  9ufflcient  ground  for  desertion  not  $tunon. 
The  fact  that  the  wife's  adult  sons  threatened  to  kill  the  husband  if 
he  did  not  leave  the  wife's  home  cannot  be  attributed  to  the  wife 
as  an  excuse  for  the  desertion  by  the  husband,  where  it  is  not 

ft 

shown  that  she  aided  and  abetted  in  such  threats,  but  it  appears 
that  she  iiad  her  sons  arrested  in  consequence  thereof. 


Edwin  J.  Bowes,  Jr.,  et  aL,  Appellants,  t.  Eugene  S. 

Pike,  Appellee. 

Gen.  No.  31,373.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jbssb  A. 
Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Reversed  and  remanded  with  directions. 
Opinion  filed  July  20,  1916.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Statement  of  the  Case. 

^^^  « 

Bill  by  Edwin  J.  Bowes,  Jr.,  et  al.,  complainants,,  to 
restrain  Eugene  S.  Pike,  one  of  the  defendants,  from 

•Am  nilnols  NoIm  DISMt,  Tols.  XI  to  XV.  and  C«iii«UitlT«  <|aMtorl7,  Him« 
topic  and  Mctton 
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entering  judgment  upon  a  note  for  $1,250,  dated  Feb- 
ruary 1,  1908,  due  six  months  after  date,  with  interest 
at  the  rate  of  six  per  cent,  per  annum  from  date.  By 
stipulation,  defendant  Pike  was  permitted  to  file  a 
eross-bill  in  said  cause,  wherein  he  prayed  that  a  de- 
cree be  rendered  in  his  favor  for  the  amount  due  him 
on  the  note  in  question.'  Allegretti,  the  other  defend- 
ant, was  dismissed  from  the  suit  by  consent  of  the 
parties.  Upon  a  hearing  of  the  cause  thus  consoli- 
dated, the  chancellor  found  the  issues  for  the  cross- 
complainant,  and  entered  a  decree  in  his  favor  for  the 
sum  of  $1,776,  being  the  amount  then  due  on  said  note, 
and  dismissed  complainants'  bill  for  want  of  equity. 
From  this  decree,  complainants  appeal. 

Mateb^  Meyeb,  Atjstbian  &  Platt,  for  appellants. 

Matz^  Fisheb  &  BoYDEN,  for  appellee  Eugene  S. 
Pike ;  William  Wabbek  Case^  of  counsel. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  tbe  Decision. 

1.  Bills  and  notes,  |  440* — when  evidence  sufflcient  to  sfioto 
knowledge  of  payee  of  release  of  joint  makers.  In  an  action  by  the 
makers  of  a  note  to  enjoin  the  payee  from  entering  Judgment  there- 
on, evidence  examined  and  held  to  show  that  the  payee  had  knowl- 
edge of  an  agreement  by  one  of  the  makers  to  save  the  others 
harmless  from  liability  thereon,  and  that  such  payee  acquiesced 
therein. 

2.  Bills  ajxd  notdb,  S  96* — when  extension  of  time  releases  joint 
makers.  Where  the  payee  of  a  note  enters  into  a  binding  contract 
with  one  of  several  makers  thereof,  extending  the  time  of  pasrment 
on  the  note  without  the  knowledge  or  consent  of  the  other  makers, 
the  latter  are  released  from  further  liability. 


•See  llUnolt  Notes  Digest,  Tola.  XI  to  XV,  sad  Omwlatty  i^amrUtiw, 
tople  and  teetloii  mimber. 
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Ingraham  v.  Mariner  et  al.,  200  111.  App.  63. 


Harrlette  A.  Ingraham  et  al.^  Exeeutor8  and  Tru8tee8, 
Appellee§9  t.  John  W.  Mariner  and  Lueinda  W. 
Mariner^  Executors,  and  J.  Piatt  Underwood, 
Appellants. 

Oen.  No.  31,889.    (Not  to  be  reported  In  foil.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  HoNOBS»  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1915.  Affirmed.  Opinion  filed  July  20, 
1916. 

Statement  of  the  Case. 

Bill  for  an  aoconnting  by  Harriette  A.  Ingraham, 
Henry  V,  Freeman  and  John  F.  Gilchrist,  executors 
and  trustees  under  the  will  of  Granville  S.  Ingraham, 
deceased,  complainants,  against  John  W.  and  Lueinda 
W.  Mariner,  executors  of  the  estate  of  Ephraim  Mari- 
ner, deceased,  and  J.  Piatt  Underwood,  defendants. 
Prom  a  decree  stating  an  account  between  the  parties 
Bi^  making  final  disposition  of  the  assets  of  their  joint 
venture,  defendants  appeal. 

As  this  case  has  been  reviewed  on  several  previous 
occasions,  it  is  unnecessary  to  reiterate  in  detail  the 
facts  which  are  set  forth  in  the  following  former  opin- 
ions in  the  case:  Ingraham  v.  Mariner,  194  111.  269; 
Mariner  v,  Ingraham,  127  111.  App.  542,  550;  230  111. 
130;  255  111.  108,  aff'g  165  HI.  App.  200. 

It  was  contended  by  defendants  that  under  the  con- 
tract of  January  2,  1889,  upon  a  sale  of  the  property, 
interest  on  the  $70,000  invested  by  plaintiffs'  dece- 
dent in  the  joint  enterprise  should  be  included  only  for 
the  purpose  of  determining  the  profits  accruing  there- 
from, but  that  in  the  event  of  a  loss,  this  interest  item 
should  be  excluded;  that  as  the  decree  of  the  chancellor 
included  said  interest  item  in  determining  the  amount 
of  the  loss,  it  was  erroneous  in  this  respect. 

The  agreement  of  January  2, 1889,  provided,  in  part, 
as  follows : 
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**The  said  A.  J.  Cooper,  of  the  2nd  part,  being  de- 
sirous of  taking  an  interest  in  said  land,  agrees  to 
make  a  loan  of  $30,000  (Thirty  Thousand  Dollars)  at 
his  own  expense;  also  agrees  to  pay  interest  on  said 
loan,  and  6%  on  balance  of  Capital  Stock  to  the  said 
G-ranville  S.  Ingraham;  the  6%  on  the  balance  is  not 
required  to  be  paid  until  the  sale  of  said  land;  then 

that  amount  to  be  added  to  the  Capital  Stock. 

•  •••••  •• 

'  *  The  said  Ingraham  of  the  1st  part  agrees  to  give 
to  said  Cooper  of  the  2nd  part,  half  of  the  profits,  after 
adding  all  expenses  and  interest  to  the  $1,000  (one 
thousand  dollars)  per  acre  of  said  land.'* 

The  aforesaid  contention  of  defendants  was  based 
upon  the  language  of  the  contract  hereinabove  quoted, 
viewed  in  the  light  of  the  foregoing  decisions  in  the 
case. 

It  was  urged,  by  way  of  cross-error,  that  interest, 
from  the  date  of  sale,  should  have  been  allowed  upon 
the  principal  amount  of  $48,971.09  found  due  from  de- 
fendants to  complainants.  The  contention  of  com- 
plainants was  predicated  upon  section  2,  ch.  74,  Ew. 
St.  (J.  &  A.  1[  6691.) 

Lines,  Spooneb,  Ellis  &  Quablbs  and  Scott,  Ban- 
CBOFT  &  Stephens,  for  appellants. 

William  K.  Otis,  for  appellees. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  CoNTBACTB,  |  201*— 4i7%en  intercMt  to  he  included  in  determine 
ing  fMroflts,  Where  the  language  of  a  contract  expressly  proYldes 
that  a  certain  interest  item  therein  shall  be  included  for  the  pur- 
pose of  determining  profits  in  the  absence  of  any  special  provision 


*fl«e  nilBolt  NotM  Direct,  Vols.  XI  to  XV,  and  CvmnlatlT*  Quarterly, 
toplfl  and  Metlon  namber.  ^' 
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for  the  determination  of  losses,  it  must  be  held  that  the  same  basis  of 
computation  was  intended  to  apply  to  the  losses. 

McGooBTT,  J.,  dissenting. 

2.  Contracts,  |  201* — haw  losses  to  be  determined.  Loss  is  the 
antithesis  of  profit,  and  both  are  determined  in  the  same  manner 
unless  otherwise  provided  in  the  contract. 

5.  CoDBTS,  I  163* — wfiat  effect  given  to  dictum  on  subsequent 
Qfkpeal.  Though  the  statement  of  the  Supreme  Court  on  a  former 
appeal  as  to  a  question  not  then  before  the  court  may  be  regarded 
as  dictum,  it  will,  nevertheless,  on  a  subsequent  appeal  be  taken  by 
the  Appellate  Court  as  indicating  the  view  of  the  Supreme  Court 
on  a  point  at  that  time,  especially  when  not  inconsistent  with  any- 
thing heretofore  said  in  the  case. 

4.  PABTincBSHip,  I  80* — when  advances  bu  partners  a  firm  obHga- 
Hon.  Advances  by  partners  which  cannot  be  repaid  by  reason  of  a 
deficiency  in  the  assets  are  to  be  treated  as  a  debt  of  the  firm. 

6.  iNTEBEsrr,  I  6* — when  interest  not  allowed  on  advances  not  re- 
paid  to  partner.  Kurd's  Rev.  St.,  ch.  74,  sec.  2  (J.  ft  A.  f  6601), 
does  not  warrant  the  allowance  of  interest  on  an  amount  decreed  to 
he  due  a  partner  for  unpaid  advances  to  the  firm,  the  relationship 
of  debtor  and  creditor  not  existing  between  such  partners  and  the 
partner  in  whose  favor  the  amount  is  decreed. 


J.  E.  MeCoy  et  al..  Appellees,  t.  Acme  Automatie  Print- 
ing Company,  Appellant. 

Oen.  No.  21,892.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt 
Olson,  Judge,  presiding.  Heard  in  the  Brancl}  Appellate  Court  at 
the  Bfiarch  term,  1916.  Appeal  dismissed.  Opinion  filed  July  20, 
1916. 

Statement  of  tbe  Case. 

Motion  to  dismiss  appeal  as  prematurely  taken. 

A.  G.  Dicus,  for  appellant. 
Bakeb  &  HoLDEB,  for  appellees. 

«8m  nilaols  Notot  Divert,  Tolt.  XI  to  XV.  iwd  CnmvlstlT*  Qowtwl^ 
loyte  sad  MCtloB  muiber. 
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Mb.  Jtjstiob  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Appeal  aitd  bbbob,  |  269* — when  appeal  prematurely  taken.  Where 
at  the  time  an  appeal  Is  taken  there  Is  pending  before  the  trial 
court  a  motion  to  vacate  the  Judgment  from  which  it  is  taken,  the 
Judgment  is  not  final,  and  the  appeal  is  prematurely  taken. 


William  H.  Coucb  et  aL^  on  appeal  of  Mathaus  Scber- 
rer.  Appellant^  t.  Lalie  Shore  Building  Loan  & 
Homestead  Association^  Appellee. 

Oen.  No.  21^401. 

BuiLDiirG  Ain>  LOAN  ASSOCIATIONS,  |  76* — when  prjsmiumM  on  leant 
chargeable  up  to  time  of  insolvency.  An  insolvent  building  and  loan 
association  in  calling  in  its  loans  to  borrowing  members  who  have 
paid  premiums  thereon  may  charge  each  member  on  the  settlement 
with  so  much  of  the  premiums  as  was  earned  at  the  time  the  asso- 
ciation ceased  doing  business. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse 
A.  Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  July  20,  1916. 

WnjJAM  H.  BiCHABDsoK,  for  appellant. 
BiTBTON,  KANNAiiLY  &  Megan,  for  appellee. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court. . 

Appellant  filed  a  petition  in  the  court  below,  seek- 
ing the  repayment  by  the  receiver  of  appellee  of  $166, 
alleged  to  have  been  overpaid  to  said  receiver,  on  a 

•R^  lUinoln  Notes  DIffett,  Toll.  XI  to  XT,  iMid  CamalattTo  Qoarterlx,  Mine 
topic  and  section  number. 
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loan  made  by  appellee  to  appellant,  the  said  $166  be- 
ing  the  earned  portion  of  ^  twenty-five  per  cent,  pre- 
mium  with  which  appella!nt  had  been  charged  on  the 
original  loan.  On  a  hearing,  the  court  found  the  issues 
for  the  appellee  and  dismissed  appellant's  petition  for 
want  of  equity. 

The  only  question  raised  on  this  appeal  is  the  right 
of  an  insolvent  building  and  loan  association,  in  call- 
ing in  its  loans  to  borrowing  members  who  have  paid 
premiums  thereon,  to  charge  each  member,  on  the  set- 
tlement, with  so  much  of  the  premium  as  was  earned  at 
the  time  the  association  ceased  doing  business.    While 
this  precise  question* has  never  been  passed  upon  by 
the  Supreme  Court  of  this  State,  it  was  directly  in- 
volved and  adjudicated  in  the  following  cases,  viz.: 
Choisser  v.  Young,  69  HI.  App.  252 ;  Sullivan  v.  Span^ 
iol,  78  111.  App.  125 ;  Dooling  v.  Davis,  84  111.  App.  393 ; 
Dooling  v.  Coats,  86  111.  App.  411 ;  Barry  v.  Downs,  87 
HI.  App.  486 ;  Dooling  v.  Smith,  89  111.  App.  26 ;  Hedley 
V.  Geissler,  90  111.  App.  565,  where  it  was  uniformly 
held  that  a  borrowing  stockholder  of  a  building  and 
loan  association  was  chargeable  with  the  earned  pre- 
mium, from  the  date  of  the  loan  to  the  date  of  insolv- 
ency.   This  holding  was  also  adhered  to  in  Towle  v. 
American  Building,  Loan  dt  Investment  Society,  61 
Fed.  446,  wherein  the  court,  in  summing  up  its  reasons 
therefor,  stated  (p.  448) :  • 

* '  The  most  diflBcult  question  relates  to  the  premium. 
*  •  *  It  is  urged  that  he  (the  borrowing  stockholder) 
ought  to  be  credited  with  the  premium,  because  he  has 
neither  received  it  in  money,  nor  its  consideration  in 
the  length  of  time  for  which  the  loan  was  to  run,  or  in 
the  manner  of  its  repayment  as  originally  contemplat- 
ed. The  objection  would  be  insuperable  if  the  bor- 
rower at  the  time  of  the  loan  stood  in  the  attitude  of  a 
stranger  to  the  association,  and  the  act  of  borrowing 
constituted  such  contract  as  usually  arises  upon  a  loan. 
In  such  a  case  the  lender  could  not  insist  upon  the 
premium  while  withholding  a  portion  of  the  considera- 
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tion  and  benefit  upon  which  it  was  passed.  Bnt  the 
relation  between  the  borrower  and  his  associate  stock- 
holders,  and  the  legal  relationship  arising  from  the 
transaction,  are  not  of  that  character.  •  •  ♦  The 
inability  of  the  association  to  proceed  to  its  expected 
termination  by  reason  of^^the  impairment  of  its  col- 
lectible loans  is  attributable  alike  to  each  stockholder. 
The  officers  of  the  association  are  their  agents,  and  the 
results  of  their  investments  are  alike  the  fortune  or 
misfortune  of  each  stockholder,  whether  it  be  borrower 
or  nonborrower.  When  a  condition  thus  brought  about 
justifies  a  court  of  equity  in  peremptorily  terminating 
the  career  of  the  association,  the  adjustment  should  be 
made  as  near  upon  the  line  of  what  would  take  place 
if  the  association  lived  out  its  life  as  is  possible.  I  can 
think  of  no  fairer  rule  than  to  regard  the  nominal  life 
of  the  association  as  eight  years,  and  to  look  upon  each 
year  short  of  that  period  as  an  aliquot  portion  thereof. 
This  would  give  the  borrower  credit  f oy  such  premium 
as  the  number  of  years,  or  fractional  portions  thereof, 
unlived  by  the  association,  bear  to  the  whole  period  of 
its  normal  life  of  eight  years.  To  that  extent,  the 
premium  is  unearned;  for  the  period  already  passed, 
it  has  been  earned." 

The  foregoing  view  represents  the  great  weight  of 
authority  in  this  State,  as  expressed  by  the  cases  here- 
inabove.referred  to,  and  is,  in  our  opinion,  the  correct 
one.  In  arriving  at  this  conclusion,  we  are  not  unmind- 
ful of  the  views  expressed  in  Wright  v.  Curtin,  137  HI. 
App.  276,  in  which  the  court  cited,  with  apparent  ap- 
proval, the  view  stated  in  the  Young  case,  sutpra, 
wherein  it  was  held  that  when  a  building  and  loan 
association  becomes  insolvent,  a  borrowing  stockholder 
has  no  more  right  to  withdraw  from  the  assets  pre- 
miums paid  by  him  and  thus  decrease  the  assets  in 
which  every  stockholder  has  an  interest,  than  other 
stockholders  have  to  withdraw  the  payments  made  by 
them,  of  instalments,  interest  or  premiums;  but  the 
court  in  the  Wright  case,  supra,  concluded  by  express- 
ing a  preference  for  the  view  adopted  in  Strohen  v. 
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Franklin  Saving  Fund  d  Loan  Ass'n,  115  Pa.  St.  273, 
which  is  not  in  harmony  with  that  enunciated  in  the 
Young  case,  supra.  Upon  an  examination  of  the  opin- 
ion in  the  Wright  case,  supra,  it  will  be  fonnd  that  the 
issue  raised  by  the  pleadings  in  the  court  below,  and  by 
the  assignments  of  error  on  appeal,  was  on  the  question 
of  usury,  and  not  the  propriety  of  charging  the  bor- 
rowing stockholder  with  the  earned  premium,  hence 
the  observations  of  the  court  with  reference  to  the 
application  of  the  premium  are  mere  dictum. 

The  decree  of  the  Circuit  Court  of  Cook  county  will 
be  affirmed* 

A'ffirmed. 


The  People  of  the  State  of  Illtnotg,  Defendant  In  Er- 
ror^  T.  Milton  M.  Green,.  Plaintiff  In  Error. 

Gen.  No.  22,092.    (Not  to  be  reported  in  full.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon^  Fbavk  H. 
Graham,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1916.    Affirmed.    Opinion  filed  July  20,  1916. 

Statement  of  the  Case. 

Information  by  the  People  of  the  State  of  Illinois 
against  Milton  M.  Green,  defendant,  charging  him  with 
adnltery  and  fornication.  Defendant  was  fonnd  guilty 
of  the  offense  of  living  in  an  open  state  of  adultery  and 
fornication  with  one  Mary  Williams,  and  was  sen- 
tenced to  pay  a  fine  of  two  hundred  dollars  and  costs. 
To  reverse  tiiis  judgment,  this  writ  of  error  is  prose- 
cuted. 

Fba^nk  H.  Novak  and  Chables  Hughes,  for  plaintiff 
in  error. 
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MACiiAY  HoYNB,  for  defendant  in  error ;  Ebnst  Bubh- 
LEB,  of  counsel. 

Mb.  JxjsnoB  McDonald  delivered  the  opinion  of  the 
court 

Abstraet  of  the  Decision. 

1.  Adttltkbt,  I  4* — when  information  not  repugnant.  An  Infor- 
mation for  adultery  and  fornication  is  not  open  to  the  objection  of 
repugnancy  by  reason  of  charging  that  the  offense  was  committed 
by  defendant  with  one  "Mary  Doe  whose  name  to  this  affiant  is 
unknown." 

2.  Cbimiital  LA.W — when  objection  to  form  of  verification  too  late 
on  appeal.  The  objection  to  the  verification  of  an  information  that 
the  words  "sworn  to"  are  used  instead  of  the  words  "affirmed  to/' 
relates  to  a  matter  of  form  only  and  comes  too  late  when  first  raised 
on  appeal. 

3.  Adultebt,  I  4* — when  9tatU8  of  companion  in  adultery  n^d 
not  he  shown.  In  a  prosecution  on  an  information  charging  de- 
fendant and  another  with  living  together  in  an  open  state  of  adul- 
tery and  fornication,  where  there  is  competent  evidence  to  show 
that  defendant  was  at  the  time  of  the  alleged  offense  a  married 
man  and  that  his  wife  was  then  living  and  had  not  been  divorced 
from  him,  it  is  not  necessary  for  the  prosecution  to  prove  the  status 
of  the  woman  with  whom  the  offense  is  charged  to  have  been  com- 
mitted. 

4.  Gbimiital  LA.W,  I  227* — when  reopening  of  case  to  admit  evi- 
dence not  ground  for  reversal.  Where  on  a  prosecution  for  adul- 
tery and  fornication  defendant's  wife  is  called  as  a  witness  for  the 
prosecution  and  over  defendant's  objection  Is  permitted  to  testify  to 
the  fact  that  he  is  her  husband,  it  is  not  an  abuse  of  the  trial  court's 
discretion  to  reopen  the  case  on  motion  of  tl^  prosecution  after  the 
case  has  been  closed  to  permit  the  introduction  of  testimony  of  the 
brother  of  defendant's  wife  that  he  was  present  when  the  marriage 
took  place. 

5.*  Criminal  law,  |  538* — when  admission  of  evidence  not  ground 
for  reversal.  Even  though  the  evidence  of  defendant's  wife  was 
incompetent  in  a  prosecution  against  him,  yet  where  the  case  was 
tried  without  a  Jury  and  there  is  sufficient  competent  evidence  in 
the  record  to  prove  the  matter  testified  to  by  her,  error  in  admit- 
ting her  testimony  is  not  ground  for  reversal. 

6.  ADULTE8T,  I  5* — when  evidence  sufficient  to  support  judgment. 
Evidence  in  a  prosecution  for  adultery  and  fornication,  examined 
and  held  to  establish  guilt  of  defendant  beyond  a  reasonable  doubt 
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Tallda    Densby,    Appellee,   t.    Henry    F.    Umbrieht, 

Appellant. 

Gen.  No.  21,817.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  B.  M. 
Vahdeventeik,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1915.  Reversed  and  remanded.  Opinion 
filed  July  20,  1916. 

Statement  of  the  Case. 

Action  in  tort  brought  on  behalf  of  Valida  Densby, 
plaintiff,  by  her  next  friend,  against  John  Umbricht, 
Clara  Bitter  (sued  by  her  maiden  name,  Clara  Um- 
bricht), Henry  F.  Umbricht  and  Chicago  Bank  &  Office 
Fixture  Company,  a  corporation,  defendants,  to  re- 
cover damages  for  injuries  sustained  by  being  struck 
by  an  automobile,  alleged  to  be  owned,  managed  and 
operated  by  said  defendants.  The  action  was  subse- 
quently dismissed  as  to  the  Chicago  Bank  &  Office  Fix- 
ture Company  and  John  Umbricht  (the  latter  having 
died),  and  proceeded  to  trial  as  to  Henry  F.  Umbricht 
and  Clara  Bitter.  Henry  F.  Umbricht,  in  addition  to 
the  plea  of  the  general  issue,  filed  a  special  plea  deny- 
ing ownership  and  operation  of  the  automobUe  in  ques- 
tion. There  was  a  trial  by  jury  resulting  in  a  verdict 
for  plaintiff  in  the  sum  of  $3,250  against  both  defend- 
ants. A  remittitur  of  $500  having  been  entered,  de- 
fendants' motions  for  a  new  trial  and  in  arrest  of 
judgment  were  overruled  and  judgment  entered  on  the 
verdict  for  $2,750  against  each  defendant.  From  such 
judgment,  Henry  F.  Umbricht  appeals. 

Before  entry  of  final  judgment,  it  was  suggested  of 
record  that  plaintiff,  since  the  commencement  of  suit, 
had  arrived  at  legal  age,  and  all  pleadings  were  ac- 
cordingly amended  by  striking  therefrom  the  words 
^'Marshall  0.  Densby,  her  father  and  next  friend," 
wherever  the  said  words  appear  therein. 
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Plaintiff's  evidence  tended  to  show  that  on  July  18, 
'  1912,  the  defendants  Clara  Bitter  and  Henry  F.  Um- 
bricht,  together  with  Emil  Umbricht,  his  brother,  were 
riding  in  an  automobile  on  Jackson  Boulevard  (in  the 
City  of  Chicago),  in  an  easterly  direction;  that  when 
the  automobile  reached  the  west  line  of  Wood  street,  it 
*' swerved  or  zigzagged"  in  a  northeasterly  direction, 
passing  over  the  curbstone  and  the  parkway  between 
the  curbstone  and  sidewalk  at  the  northeast  comer  of 
tl^e  intersection  of  said  streets,  and  upon  the  sidewalL 
there,  where  plaintiff  was  walking,  striking  her  with 
such  force  as  to  render  her  unconscious  and  to  sustain 
injuries  serious  and  permanent.  The  automobile  con- 
tinued in  its  onward  course,  crashing  into  the  porch  of 
an  adjacent  brick  house,  and  stopping  after  the  for- 
ward portion  of  said  automobile  had  partially  de- 
scended the  basement  steps  thereof.  There  was  a 
conflict  of  evidence  as  to  the  speed  at  which  the  car 
was  driven  at  the  time  and  place  in  question. 

It  was  admitted  that  the  front  seat  of  the  car  was 
occupied  by  Clara  Bitter  and  her  two  uncles,  Henry  F. 
Umbricht  and  Emil  Umbricht.  The  evidence  of  plain- 
tiff tended  to  show  that  these  three  persons  were  the 
only  occupants  thereof;  that  the  defendant  Clara  Bit- 
ter was  seated  on  the  lap  of  one  of  the  two  men  in 
question,  and  that  she  and  the  man  on  whose  lap  she 
was  seated  were  jointly  operating  the  car.  None  of 
plaintiff's  witnesses,  however,  identified  defendant 
Henry  F.  Umbricht  as  the  man  who  was  thus  jointly 
engaged.  Defendants '  witnesses  Bahnsen  and  Bohner, 
employees  of  Henry  F.  Umbricht,  testified  that  they 
occupied  the  rear  seat  of  said  automobile;  that  it  was 
operated  solely  by  Clara  Bitter;  that  Henry  F.  Um- 
bricht was  seated  on  the  lap  of  his  brother,  Emil 
Umbricht,  and  that  at  no  time  during  the  trip  in  ques- 
tion did  the  parties  on  the  front  seat  of  the  car  change 
their  respective  positions.  It  was  admitted  by  Henry 
F.  Umbricht  that  he  first  operated  an  automobile  six 
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to  eight  years  prior  to  the  trial,  which  was  had  Janu- 
ary 4,  1915 ;  that  so  far  as  he  knew,  his  brother  Emil 
never  owned  nqr  operated  an  automobile,  and  that  the 
latter  was  a  nonresident  of  Chicago. 

Qlennon,  Caby,  Walkbb  &  Howe,  for  appellant; 
HowABD  T.  Ballabd  and  Sidney  C.  MuBBAY^of  counsel. 

Gallaoheb  &  Messnbb,  for  appellee. 

Mb.  Justice  MgGoobty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

AtrroMOBiLB  and  qasages,  I  3* — when  evidence  insufjMent  to  ««2>- 
port  verdict.  In  an  action  to  recover  for  personal  injuries  alleged 
to  have  been  caused  by  an  automobUe  alleged  to  have  been  owned, 
managed  and  operated  by  defendant,  evidence  of  defendant's  opera- 
tion or  participation  in  the  operation  or  ownership  of  the  automo- 
bile, held  insufficient  to  support  a  verdict  against  him. 


W.  E.  Fisher,  Appellee,  t.  W.  H.  Dunn,  Appellant. 
Gen.  No.  21,337.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Glab- 
ENCK  N.  Goodwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1915.  Affirmed.  Opinion  filed  July  20, 
1916. 

Statement  of  the  Case. 

Action  by  W.  E.  Fisher,  trading  as  W.  E.  Fisher  & 
Company,  plaintiff,  against  W.  H.  Dunn,  defendant,  to 
recover  for  goods  sold  and  delivered.     There  was  a 

B  IlUmiis  Note*  DICMt,  Vol*.  XI  to  XV,  sad  CamnUllTe  Qnwierly,  tMiie 
and  Metton  number. 
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trial  by  jury,  and  at  the  close  of  all  the  evidence  the 
court  directed  the  jury  to  find  the  issues  for  plaintiff, 
and  to  assess  his  damages  in  the  sum  of  $93.49,  which 
was  accordingly  done,  and  judgment  entered  upon  the 
verdict.    BVom  such  judgment,  defendant  appeals. 

It  appeared  that  defendant  purchased  groceries  and 
meats  from  F.  F.  Brown  &  Company,  and  subsequently 
from  plaintiff,  who  succeeded  F.  F.  Brown  &  Company. 
The  evidence  showed  that  defendant,  at  various  times, 
made  payment  to  plaintiff  upon  stated  accounts. 
Checks  evidencing  such  payments,  drawn  by  defend- 
ant and  made  payable  to  plaintiff,  were  in  evidence. 
The  last  stated  account  between  the  parties  was  for 
$93.49,  rendered  August  6,  1914.  It  was  contended  by 
defendant  that  he  did  not  know  he  was  dealing  with 
plaintiff,  but  supposed  he  was  dealing  with  F.  F. 
Brown  &  Company.  The  only  testimony  in  the  case 
was  that  of  plaintiff  and  defendant.  The  evidence 
showed  that  defendant  made  payments  to  plaintiff  on 
accounts  stated  as  follows :  May  4, 1914,  $50 ;  June  6, 
1914,  $40;  July  6,  1914,  $55. 

Chables  S.  McNbtt,  for  appellant;  Louis  W.  Mc- 
Inttbb,  of  counsel. 

Willis  Melville,  for  appellee. 

Mr.  Justice  McGoortt  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

L  Account  stated,  |  25* — when  evidence  suf/lcient  to  support 
verdict.  In  an  action  on  an  account  stated,  evidence  examined  and 
held  sufficient  to  support  a  verdict  for  plaintiff. 

2.  Appeal  and  ebbob,  |  1520* — when  failure  to  give  peremptory 
instruction  in  writing  not  ground  for  reversal.  While  it  is  the  bet- 
ter practice  when  a  peremptory  Instruction  is  given  to  find  for  one 
of  the  parties,  to  give  a  written  instruction,  a  failure  to  do  so  does 
not  constitute  reversible  error. 


*See  nilDolB  Notes  Dtseit,  Volt.  XI  to  XV,  and  Camalatlre  Quarterly, 
topic  and  flection  number.  ' 
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Rom  Attley  Lumber  Company,  Appellee,  t.  Columbia 
Hardwood  Lumber  Company,  Appellant. 

Gen.  No.  21,362.    (Not  to  be  reported  in  full.) 

Appeal  flrom  the  Circuit  Court  of  Cook  county;  the  Hon.  Bsnja- 
Mnv  W.  Popi,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1915.  Reyersed  and  remanded.  Opinion 
med  July  20,  1916. 

Statement  of  the  Case. 

Action  by  Ross  Attley  Lumber  Company,  a  corpora- 
tion, plaintiff,  against  Columbia  Hardwood  Lumber 
Company,  a  corporation,  defendant,  to  recover  the  con- 
tract price  of  two  cars  of  lumber.  With  its  declaration, 
plaintiff  filed  its  affidavit  of  claim,  showing  $1,419.93 
due.  The  defendant  filed  with  its  plea  of  the  general 
issue  thereto,  an  affidavit  of  merits  alleging  that  said 
lumber  was  not  up  to  grade,  nor  according  to  contract ; 
that  defendant  had  not  accepted  s^me  and  that  plain- 
tiff was  indebted  to  defendant  for  freight  and  demur- 
rage charges  paid  by  defendant  on  said  lumber  in  the 
sum  of  $238.92.  There  was  a  trial  by  jury  resulting  in 
a  verdict  in  favor  of  plaintiff  in  the  sum  of  $1,399.52. 
Prom  such  verdict  the  plaintiff  consented  to  a  remit- 
titur of  $38.95,  and,  thereupon,  motion  for  a  new  trial 
was  overruled  and  judgment  entered  against  defend- 
ant in  the  sum  of  $1,360.57.  From  such  judgment,  de- 
fendant appeals. 

It  appeared  that  defendant,  in  Chicago,  ordered 
from  plaintiff  two  carloads  of  quarter  oak  lumber, 
* 'flooded  stock,  but  very  weU  washed  and  cleaned." 
Said  lumber  was  shortly  thereafter  shipped  by  plaintiff 
from  Heth,  Arkansas,  to  defendant's  order,  Chi- 
cago. There  was  a  conflict  of  evidence  as  to  the  con- 
dition of  the  lumber  in  question  upon  its  arrival  in 
Chicago.    It  was  sold  subject  to  the  rules  of  inspection 
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of  the  National  Hardwood  Association.  These  rules 
did  not  appear  in  evidence.  Upon  its  inspection  by 
defendant,  the  latter  refused  to  accept  the  lumber,  and, 
subsequently,  declined  to  permit  a  mutual  inspection 
thereof,  on  the  ground  that  a  portion  of  said  lumber 
was  covered  with  mud,  that  it  was  not  possible,  there- 
fore, to  determine  how  badly  it  had  been  damaged  by 
water,  asked  plaintiff  to  pay  the  freight  and  demur- 
rage charges  thereon  and  take  it  away.  Defendant's 
secretary,  A.  H.  Schoen,  testified  that  he  telephoned 
plaintiff,  before  defendant  removed  the  lumber  from 
the  cars,  that  it  was  not  up  to  grade  and  not  what  de- 
fendant ordered;  that  plaintiff's  representative  upon 
the  following  day  requested  defendant  to  unload  the 
lumber  from  the  cars  so  as  to  save  demurrage,  which 
defendant  did.  No  part  of  the  lumber  in  question  had 
been  used  by  defendant  and  remained  in  its  posses- 
sion, subject  to  plaintiff's  order.  There  was  evidence 
introduced  by  defendant  tending  to  show  that  the  value 
of  said  lumber,  when  received,  was  $330  to  $340  less 
than  the  contract  price. 

Habbt  a.  Biossat,  for  appellant. 

Hamlin  &  Topliff  and  Nobman  K.  Andebson,  for 
appellee ;  Hombb  H.  Coopbb,  of  counsel. 

Mb.  Justice  MoGoobty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeislon. 

1.  Sales,  |  450* — when  order  and  acceptance  constitute  contract. 
An  order  of  goods  followed  by  an  acceptance  of  sucli  order  consti- 
tutes the  contract  between  the  parties. 

2.  Sales,  i  243* — when  warranty  implied.  Where  goods  of  a  cer^ 
tain  kind  are  ordered  and  such  order .  Is  accepted,  there  Is  an 
Implied  warranty  on  the  part  of  the  seller  that  the  buyer  will  get 
the  goods  ordered. 

*8e«  nitnois  Notei  Digest,  Vols.  XI  to  XV,  and  ComiiUitlvo  ^Inaiierly,  fsae 
Uh^Ic  And  lectloB  nnmbor. 
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3.  Sales,  |  329* — when  evidence  insufficient  to  show  acceptance. 
In  an  action  to  recover  the  contract  price  of  certain  goods,  evidence 
examined  and  held  insufficient  to  show  an  acceptance  of  the  goods 
by  the  buyer. 

4.  Sales,  |  279* — when  conduct  of  tmyer  insufficient  to  show 
waiver  of  implied  warranty  of  quality.  In  an  action  to  recover  the 
contract  price  of  goods  sold,  evidence  that  the  buyer  after  inspect- 
ing the  goods  and  rejecting  them  refused  the  request  of  the  seller 
to  have  an  inspection  of  the  goods  made  by  a  third  person,  but  con- 
tinued to  retain  possession  at  the  latter's  request,  is  not  sufficient 
to  show  such  acceptance  as  would  waive  an  implied  warranty  as  to 
quality  of  the  goods. 

5.  Sales,  |  330* — when  instruction  erroneous.  In  an  action  to 
recover  the  contract  price  of  goods,  a  requested  instruction  of  the 
seller  that  if  the  jury  believed  from  the  evidence  that  the  buyer 
accepted  the  goods  it  would  be  liable  under  its  contract,  should  be 
refused  where  it  excludes  the  element  of  implied  warranty  arising 
from  the  contract. 

6.  Sales,  |  330* — when  instruction  erroneous.  In  an  action  to 
recover  the  contract  price  of  goods,  an  instruction  which  proceeds 
upon  the  theory  that  if  the  goods  were  not  according  to  the  con- 
tract but  the  buyer  accepted  them,  the  implied  warranty  as  to 
quality  was  thereby  waived,  is  erroneous. 

7.  Sales,  |  330* — when  instruction  erroneous.  In  an  action  to 
recover  the  contract  price  of  goods,  an  instruction  which  erroneous- 
ly states  what  will  constitute  a  constructive  acceptance  and  invades 
the  province  of  the  jury  by  assuming  such  acceptance  should  be 
refused. 


•See  nilnoU  Notes  Divest,  Vols.  XI  to  XV,  Mid  ComiiUitive  Qaarterir. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, T.  Lewis  E.  Bice,  Plaintiff  in  Error. 

Gen.  No.  22,185.    (Not  to  be  reported  in  full.) 

Brror  to  the  Municipal  Ck>art  of  Chicago;  the  Hon.  Jobkph  Z. 
Uhls,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.    Affirmed.    Opinion  filed  July  20,  1916. 

Statement  of  the  Case. 

Information  by  the  People  of  the  State  of  Illinois 
against  Lewis  Bice,  defendant,  charging  him  with  be- 
ing, on  September  22, 1915,  an  inmate  of  a  house  of  ill 
fame.  Trial  by  jury  having  been  waived,  the  cause 
was  submitted  to  the  court,  resulting  in  adjudging  de- 
fendant guilty  and  sentencing  him  to  pay  a  fine  of  two 
hundred  dollars  and  the  costs  of  suit,  taxed  at  six  dol- 
lars. To  reverse  this  judgment,  defendant  prosecutes 
this  writ  of  error. 

It  appeared  that  defendant,  on  above  date  and  for  six 
years  prior  thereto,  was  employed  as  clerk  in  the 
Queen  Hotel,  being  the  premises  referred  to  and  de- 
scribed in  said  information.  It  was  contended  by 
defendant,  if  he  was  guilty  of  any  offense  under  the 
evidence,  that  he  was  guilty  of  being  a  keeper  and  not 
an  inmate  of  a  house  of  ill  fame  or  assignation,  etc. 

Maubicb  J.  SiiATBB,  for  plaintiff  in  error. 

Maclay  Hoynb,  for  defendant  in  error. 

Mb.  Justicb  McQoobty  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

DisoBDEBLT  HOUSE,  |  6* — When  cvidence  sufficient  to  show  defend' 
ant  an  inmate  of  house  of  assignation.  On  a  prosecution  by  infer- 
mation,  charging  defendant  with  being  an  inmate  of  a  house  of  ill 

*8«e  nilnoii  Notot  Diffeat,  Vols.  XI  to  XT,  mad  CnnmlattTp  Qiurtorly, 
tople  Mid  MotioB  inimb«r. 
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fame,  erldence  examined  and  held  Bufflclent  to  support  a  Judgment 
that  defendant  was  an  "Inmate"  within  the  meaning  of  the  Criminal 
Code,  clL  38,  sec.  57a-l  [CaL  III  St  Supp.  1916  H  3691  (1)  ]. 


The  People  of  the  State  of  Illinois,  Defendant  In  Er- 
ror,  T.  Hans  Ness,  Plaintiff  in  Error. 

Gen.  No.  22,257.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Patbick  B. 
Flanagah,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Reyersed  and  remanded.  Opinion  filed 
July  20,  1916. 

Statement  of  the  Case. 

Information  by  the  People  of  the  State  of  Dlinois 
against  Hans  Ness,  defendant,  charging  him  with  ob- 
taining from  Eugene  Sullivan,  the  informant,  with  in- 
tent to  cheat  and  defraud,  \)y  means  of  false  pretenses, 
the  sum  of  one  hundred  and  ninety  dollars.  Trial  by 
jury  having  been  waived,  the  court  found  the  defend- 
ant guilty  in  maimer  and  form  as  charged  in  said  in- 
formation, and  sentenced  him  to  the  House  of  Correc- 
tion of  the  City  of  Chicago  for  three  months,  and 
further  to  pay  to  the  clerk  of  the  Municipal  Court  of 
Chicago,  a  fine  of  two  hundred  dollars  and  costs  of 
suit.  To  reverse  this  judgment,  defendant  prosecutes 
this  writ  of  error. 

It  appeared  that  defendant  entered  into  a  contract 
with  the  said  Sullivan  whereby  he  agreed  to  do  cer- 
tain carpenter  work  on  Sullivan  ^s  dwelling  house  for 
a  certain  stipulated  sum.  Defendant,  at  Sullivan's  re- 
quest, performed  other  work  on  said  house  in  addition 
to  that  specified  in  their  contract,  for  which  work  de- 
fendant, as  a  result  of  compromise,  accepted  one  hun- 
dred and  ninety  dollars  in  full  settlement  of  all  claims 
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against  Sullivan.  On  the  day  following,  defendant 
executed  and  delivered  to  Sullivan  a  statutory  waiver 
of  lien  as  to  said  premises.  Sullivan  and  his  wife  tes- 
tified that  said  one  hundred  and  ninety  dollars  was 
paid  by  Sullivan  to  defendant  upon  representation  by 
the  latter  that  all  bills  for  labor  and  material  furnished 
bad  been  paid.  Defendant  testified  that  at  the  time 
of  said  settlement,  he  stated  to  Sullivan  that  there 
were  unpaid  bills  in  the  sum  of  four  hundred  dollars 
for  material  used  by  defendant  on  said  property.  De- 
fendant further  testified  that  subsequent  thereto,  he 
offered  to  pay  the  Hines  Lumber  Company  for  lumber 
used  by  defendant  on  said  property  in  monthly  instal- 
ments, which  offer  said  company  declined  to  accept. 
There  was  no  evidence  of  any  lien  filed  on  informant's 
premises  by  any  subcontractor,  nor  that  informant  re- 
ceived any  notice  or  claim  for  such  lien,  although  the 
information  was  filed  more  than  four  months  following 
the  completion  of  said  work  by  defendant. 

Pbteb  J.  Johnson,  for  plaintiff  in  error. 

-Maclay  Hoynb,  for  defendant  in  error;  Edwaed  E. 
Wilson,  of  counsel. 

Mb.  Justice  McGtooBTY  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

False  pmn^NSES,  |  37* — when  evidence  insufficient  to  shoto  in- 
tent to  defraud  by  false  pretenses.  In  a  criminal  proceeding  by 
information,  charging  defendant  with  obtaining  money  from  the 
informant  with  the  intent  to  cheat  and  defraud,  evidence  examined 
and  held  insufficient  to  support  a  Judgment  against  defendant 

•Bee  niliioli  Notes  Divert,  Vole.  XI  to  XV,  and  Cvmalattre  Quttorlj,  wmn» 
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Old  Colony  Life  Insurance  Company,  Appellant,  y. 

Helen  L.  Orayes,  Appellee. 

Gen.  No.  6,921.    (Not  to  be  reported  in  full.) 

Appeal  ft^m  the  Circuit  Court  of  Kane  county;  the  Hon.  Mazzini 
Slusskb,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1914.  Affirmed.  Opinion  filed  September  13,  1915.  Certiorari  de- 
ni^  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Bill  by  Old  Colony  Life  Insurance  Company,  com- 
plainant, against  Helen  L.  Graves,  defendant,  to  vacate 
and  set  aside  a  judgment  recovered  by  defendant 
against  the  Cosmopolitan  Life  Insurance  Association 
for  the  sum  of  $1,605.25  and  costs  of  suit,  and  to  re- 
strain the  defendant  from  prosecuting  a  suit  com- 
menced by  her  against  the  complainant  to  enforce 
payment  of  the  judgment  recovered  against  said 
Cosmopolitan  Life  Insurance  Association,  and  a  cross- 
bill seeking  affirmative  relief.  From  a  judgment  for 
defendant,  complainant  appeals. 

The  Old  Colony  Life  Insurance  Company  was  a 
domestic  corporation,  doing  business  as  an  old-line 
reserve  insurance  company;  and  the  Cosmopolitan 
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Life  Insurance  Association,  on  and  prior  to  September 
9,  1909,  was  a  corporation  existing  under  the  laws  of 
this  State,  and  doing  insurance  business  on  the  assess- 
ment plan.  The  Cosmopolitan  Association  had  prior 
to  July  1, 1901,  been  known  by  the  name  of  the  Knights 
of  the  Globe  Mutual  Benefit  Association.  On  Septem- 
ber 9, 1909,  the  complainant  entered  into  an  agreement 
with  the  Cosmopolitan  Life  Insurance  Association  by 
which  the  Old  Colony  Company  promised,  in  consider- 
ation of  receiving  all  the  assets  of  the  Cosmopolitan 
Association,  to  assume  all  the  liabilities  of  the  Cosmo- 
politan Association  then  existing,  and  which  might 
exist,  on  and  after  the  date  of  the  agreement. 

The  defendant  recovered  the  judgment  mentioned 
against  the  Cosmopolitan  Life  Insurance  Association, 
for  the  amount  claimed  to  be  due  her  upon  the  certifi- 
cate of  membership  issued  to  defendant's  husband, 
Frank  E.  Graves,  by  the  Knights  of  the  Globe  Mutual 
Benefit  Association,  the  predecessor  of  said  Cosmo- 
politan Association. 

BoTSFOED  &  McCaethy,  for  appellant. 

Db  GtOY  B.  Ellis,  for  appellee;  Ievinq  M.  Westeen 
and  Jeff  McCaen,  of  counsel. 

Me.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Insurance,  |  768* — when  member  of  mutual  benefit  (u^ooio- 
tion  not  hound  hy  hy-lawa  increasing  assesamente.  Where  a  oertlfl- 
cate  of  insurance  issued  by  a  mutual  benefit  association  provides 
that  the  application,  together  with  the  certificate  and  by-laws  of  the 
association,  shall  constitute  the  contract  of  insurance,  and  such 
certificate  provides  that  the  Insured  shall  be  liable  for  assessments 
according  to  the  table  in  the  by-laws,  the  rate  of  assessment  for 
which  he  is  liable  is  the  rate  existing  at  the  time  he  became  a 
member,  and  it  cannot  be  increased  under  new  by-laws  made  by  a 
successor  to  the  society. 

•8«e  nilBols  Notes  Digest,  Vols.  XI  to  XT,  And  CnmnlittTo  <|iia>terly,  mubo 
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2.  IiTBiTBAHGB,  §  783* — toheti  forfeiture  for  nonpayment  of  assess- 
ments not  declared.  Forfeiture  of  a  certificate  of  mutual  benefit 
insurance  for  nonpayment  of  assessments  will  not  be  declared  where 
the  member  alleged  to  be  in  default  is  not  notified  in  the  precise 
manner  specified  by  the  by-laws  of  the  order. 

3.  iNBuiuNGB,  §  245* — how  forfeitures  of  insurance  policies  re- 
ffarded  in  law.  Forfeitures  of  insurance  policies  are  not  favored  in 
law. 

4.  INSUBANCB,  I  782* — when  right  of  forfeiture  for  nonpayment 
of  assessments  does  not  exist.  An  insurance  policy  Issued  by  a 
mutual  benefi^t  association  may  not  be  forfeited  for  nonpayment  of 
assessments  when  the  insured  sent  a  sum  which  was  sufficient  to 
cover  the  assessments  due  if  the  rate  had  not  been  illegally  in- 
creased in  violation  of  his  contract. 

5.  INBUBANCE,  I  799* — when  henefloiary  not  estopped  to  deny  for- 
feiture of  policy  for  nonpayment  of  assessments.  A  beneficiary  is 
not  estopped  to  deny  the  forfeiture  of  &  policy  by  the  nonpayment 
of  assessments  because  the  insured  signed  a  false  reinstatement 
health  certificate,  when  the  insured  was  not  in  default,  and  the  in- 
surer had  no  right  to  exact  such  a  certificate. 

6.  iJfsuBANCE,  §  904* — when  evidence  sufjMent  to  show  intention 
of  insured  not  to  make  warranties  as  to  his  health.  Where  an  in- 
sured, making  application  for  reinstatement  after  alleged  default 
by  nonpayment  of  assessments,  writes  across  the  printed  words 
containing  the  warranties  the  words  "miscarriage  of  notice  of  as- 
sessment," he  must  be  deemed  to  have  not  intended  to  make  any 
statement  concerning  the  warranties  but,  on  the  contrary,  to  have 
expected .  his  reinstatement  to  be  based  upon  the  supposed  mis- 
carriage of  a  notice  of  assessment  to  him. 

7.  Ihsitbance,  I  852* — when  evidence  sufficient  to  show  procure- 
ment of  release  l>y  fraudulent  statements  of  agent.  In  an  action  on 
an  insurance  policy,  evidence  held  sufficient  to  establish  that  a  re- 
lease which  was  obtained  from  the  beneficiary,  the  wife  of  insured, 
was  obtained  as  a  result  of  fraudulent  representations. 

8.  Insuhancb,  §  852* — when  release  of  insurance  company  from 
liaJHlity  invalid.  A  release  from  liability  which  is  procured  by  an 
agent  of  the  insurer  from  the  beneficiary,  the  wife  of  the  insured, 
while  the  latter  is  in  a  serious  mental  and  physical  condition  fol- 
lowing the  death  of  the  husband,  as  the  result  of  fraudulent  repre- 
sentations as  to  the  making  of  false  statements  by  the  insured  in  an 
application  for  reinstatement,  and  as  to  the  right  of  recovery,  is 
invalid. 

9.  InsuBANCE,  I  862* — who  is  agent  of  insurance  company  for 
purposes  of  service  of  process,  A  representative  of  an  insurance 
company  who  has  authority  to  take  applications  for  membership  in 

•See  lUlnoU  Notes  Disest,  Vols.  XI  to  XV»  and  ConiolallTe  Qnarterlj,  same 
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an  insurance  corporation,  to  collect  dues  and  to  remit  them  to  the 
company,  to  prepare  proofs  of  death  and  take  charge  of  them  for 
the  company,  and  upon  receiving  drafts  In  return  to  pay  death 
claims  to  the  beneficiaries  and  obtain  releases,  must  be  deemed  an 
agent  upon  whom  process  may  be  served. 

10.  Evidence,  |  39* — tohen  presumed  that  process  sent  through 
mails  received.  It  must  be  presumed  that  an  Insurance  company 
received  a  copy  of  summons  served  on  Its  agent  which  was  mailed 
by  him  In  the  due  course  of  the  malls. 

11.  Pbocess,  §  78* — what  constitutes  laches  in  failing  to  question 
legality  of  service  of  summons.  The  failure  of  an  insurance  com- 
pany during  a  period  of  six  months  while  a  suit  at  law  was  pending 
to  question  the  legality  of  the  service  of  summons  on  one  alleged  not 
to  be  an  agent  constitutes  laches,  which  is  a  bar  to  equitable  relief 
In  action  to  vacate  judgment. 

12.  Judgment,  |  286* — when  equity  will  not  set  aside  judgment 
at  law  for  want  of  proper  service  of  process,  A  court  of  equity  will 
not  lend  Its  aid  to  set  aside  a  judgmexit  at  law  for  want  of  proper 
service  of  process  unless  It  appears  that  there  Is  a  meritorious  de- 
fense to  the  judgment  or  to  the  claim  upon  which  the  judgment  is 
founded. 

13.  Equity,  $  189* — when  cross-hill  seeking  affirmative  relief 
proper  in  action  by  insurance  company  to  set  aside  judgment  on 
insurance  policy.  In  an  action  in  equity  by  an  Insurance  company 
to  vacate  and  set  aside  a  judgment  at  law  recovered  by  the  bene- 
ficiary in  an  action  at  law  on  an  Insurance  certificate  against  the 
company,  to  whose  business  complainant  was  successor,  and  to  re- 
strain the  enforcement  of  such  judgment,  held  that  It  was  proper 
for  defendant  to  file  a  cross-bill  asking  for  afllrmatlve  relief  and 
seeking  a  decree  to  compel  complainant  to  pay  the  amount  al- 
leged to  be  due  on  the  insurance  certificate. 

14.  Equity,  §  23* — when  jurisdiction  may  he  exercised  to  ad- 
judicate all  rights  of  parties.  Where  a  court  of  equity  has  juris- 
diction of  the  parties  and  the  subject-matter  of  the  litigation.  It  has 
authority,  for  the  purpose  of  administering  equitable  relief,  to  ad- 
judicate all  the  rights  of  the  parties  which  are  Involved  in  the 
litigation. 

15.  Equity,  |  23* — when  decree  requiring  insurance  company  to 
pay  assumed  indebtedness  proper.  Where  an  Insurance  company 
has  assumed  all  the  obligations  of  Its  predecessor,  a  decree  Is 
proper  upon  a  cross-bill  seeking  afllrmatlve  relief  filed  In  an  action 
by  the  company  to  set  aside  a  judgment  secured  against  such  prede- 
cessor, requiring  the  complainant  to  pay  such  judgment. 

•See  niinois  Notes  Diffeit,  Volt.  XI  to  XT,  Mid  CnmoIatlTo  <|iia>terl7,  HMie 
topifl  and  teetlon  number.* 
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Winifred  Dnnlayy,  Administratrix,  Appellee,  y.  Chi- 
cago, Burlington  &  Quincy  Railroad  Company, 
Appellant. 

Gen.  No.  6,081. 

1.  Mabtib  ahd  bbbtant,  I  98* — when  remedy  under  Federal  Em- 
ployerB^  LUMlity  Act  excluHve.  Where  an  action  for  personal  in- 
juries by  a  servant  is  within  the  meaning  and  scope  of  the  Federal 
XSmployers'  Liability  Act»  the  master's  liability  is  exclusively  gov- 
emed  by  the  Federal  statute  and  no  action  can  be  maintained  under 
the  State  law. 

2.  GoMMEBCB,  I  4* — when  evidence  iuj/Ment  to  sustain  finding 
that  floffman  struck  hy  interstate  car.  In  an  action  by  a  crossing 
flagman  stationed  at  the  intersection  of  two  railroads,  for  personal 
injuries  sustained  while  trying  to  stop  a  horse  and  vehicle  from 
crossing  the  tracks,  the  gates  for  which  were  out  of  use,  evidence 
held  sufficient  to  sustain  a  finding  that  plaintifF  was  struck  by  one  of 
defendant's  loaded  cars  coming  from  another  State  which  were  be- 
ing pushed  on  a  side  track  to  be  unloaded. 

3.  CoMMEBCB,  I  4* — when  crossing  flagman  empU>yed  in  inter- 
state commerce  at  time  of  injury,  A  crossing  flagman  who,  in  the 
absence  of  proper  gates  to  prevent  the  crossing  of  teams,  attempts 
to  prevent  a  team  from  crossing  and  is  struck  by  a  car  coming 
from  another  State,  which  is  being  "shunted"  on  a  side  track  for  the 
purpose  of  unloading  by  the  consignee,  is  engaged  in  interstate 
commerce  within  the  Federal  ETknployers'  Liability  Act. 

4.  CoMiCEBCB,  §  4* — when  servant  engaged  in  interstate  com- 
ffierce.  It  is  not  necessary  that  a  coemployee  whose  negligence 
causes  the  Injury  to  an  employee  of  a  railroad  be  also  actually  em- 
ployed in  interstate  commerce  to  bring  the  injured  employee  within 
the  Federal  Employers'  Liability  Act,  where  the  latter  is  employed 
in  interstate  commerce. 

5.  Masteb  Amy  sntvAirr,  |  98* — when  evidence  sufficient  to  sus- 
tain  finding  that  defendant  is  a  railroad  and  common  carrier.  In  an 
action  against  an  alleged  railroad  for  damages  for  injuries  to  a 
crossing  flagman  in  its  employ,  evidence  held  sufficient  to  sustain  a 
finding  that  defendant  was  in  fact  a  railroad  and  a  common  carrier. 

6.  Evidence,  |  5* — when  judicial  notice  taken  of  statute  granting 
railroad  charter  and  amendments.  Judicial  notice  will  be  taken  of 
a  statute  granting  the  charter  of  a  railroad  constituting  part  of  the 
public  laws  and  of  amendatory  acts  changing  its  name. 

•8«e  niifiolii  NotM  DiSMt,  Voli.  XI  to  XV,  and  CnmnlatlTe  Qnarterlr,  mme 
10^  and  mHIod  number. 
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7.  Masteb  and  8ESVANT,  |  566* — when  recovery  may  not  J>e  "had 
under  State  law  in  (iction  for  perianal  injuries.  A  recoyery  cannot 
be  had  by  a  serrant  for  iiljnriofl  under  a  State  law  on  pleadings 
counting  only  on  that  law,  when  the  evidence  discloses  that  the 
case  is  controlled  by  the  Federal  Employers'  Liability  Act. 

8.  Mabtsb  and  servant,  §  834* — when  defendant  not  estopped 
to  raise  question  of  variance  between  pleading  and  proof.  The  de- 
fendant in  an  action  by  a  servant  of  an  interstate  railroad  to  re- 
cover damages  for  personal  injuries  under  the  State  law  is  not 
estopped  on  appeal  to  raise  the  question  of  variance  between  the 
pleading  and  the  proof,  showing  the  right  of  action  under  the  Fed- 
eral law,  where  he  was  refused  a  peremptory  instruction,  and  a 
requested  instruction  that  the  Federal  law  controlled  was  refused, 
and  such  point  was  also  made  on  a  motion  for  new  trial. 

9.  Masixb  and  servant,  I  98* — how  provision  of  Federal  statute 
relative  to  nonassumption  of  risk  construed.  The  Federal  statutes 
only  were  intended  by  the  phrase  "any  statute  enacted  for  the 
safety  of  employees,"  in  the  Federal  Employers'  Liability  Act,  sec- 
tion 4  providing  that  the  "employee  shall  not  be  held  to  have  as- 
sumed the  risks  of  his  employment  in  any  case  where  the  violation 
by  such  common  carrier  of  any  Statute  enacted  for  the  safety  of 
employees  contributed  to  the  injury  or  death  of  such  employee." 

10.  Master  and  servant,  §  98* — what  decision  controlling  in 
questions  involving  Federal  Employers*  Liability  Act,  The  decisions 
of  the  United  States  Supreme  Court  are  the  final  authority  on  ques- 
tions involving  the  Federal  Employers'  Liability  Act,  and  must  be 
taken  as  a  guide  in  determining  what  force  and  eftect  State  statutes 
and  ordinances  have  in  determining  liability  arising  thereunder. 

11.  Master  and  servant,  |  835* — when  Judgment  in  case  errone- 
ously framed  under  Btate  law  reversed.  Where,  as  is  developed  by 
the  evidence,  an  action  by  a  servant  for  personal  injuries  is  errone- 
ously framed  under  the  State  law  instead  of  under  the  Federal 
Ejmployers'  Liability  Act,  a  judgment  for  plaintifF  must  be  reversed. 

On  Rehearing. 

Appeal  and  error,  fi  1236* — when  party  trying  case,  on  one  theory 
estopped  to  claim  that  case  tried  on  wrong  theory.  A  party  plain- 
tiff, who  tries  a  case  upon  the  theory  that  he  is  the  servant  of  the 
defendant  and  procures  a  judgment  in  the  court  below  based  upon 
such  theory,  and  in  his  argument  and  statement  of  the  case  at  the 
original  hearing  on  appeal  proceeds  on  such  assumption,  will  not 
be  heard  to  complain  on  rehearing  after  reversal  of  the  judgment 
that  the  case  was  tried  on  a  wrong  theory  and  that  he  was  not  in 
fact  a  servant. 

•See  nilnoli  Note*  IHcert,  Vols.  XI  to  XT,  Mid  CiimaI«tlT»  QoMierlr,  noM 
tople  and  MctkHi  number. 
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Appeal  from  the  Clrcnlt  Court  of  Rock  Island  county;  the  Hon. 
RoBKBT  W.  Olmsted,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.  Reyersed  and  remanded.  Opinion  filed  October 
20,  1916.  Rehearing  granted  and  additional  opinion  filed  April  14, 
191«. 

Walker^  Ingram  &  Sweeney,  for  appellant ;  Chester 
M.  Dawes  and  J.  A.  Coknell,  of  counsel. 

W.  B.  MooBB^  Cyrus  E.  Dietz  and  Thomas  P.  Snr- 
NETT,  for  appellee. 

Mr.  Justice  Carnes  delivered  the  opinion  of  the 
conrt. 

James  Dunlavy  was  on  July  19,  1912,  employed  by 
the  Chicago,  Burlington  &  Quincy  Railroad  Company, 
the  appellant,  and  the  Chicago  Bock  Island  &  Pacific 
Railway  Company,  as  flagman  at  the  crossing  of  the 
roads  of  those  companies  of  a  public  street  in  the  City 
of  Moline,  Bock  Island  county,  Illinois,  and  while  so 
employed  was  struck  by  a  freight  car  that  was  being 
** shunted''  or  pushed  by  appellant's  servants  on  its 
track  crossing  that  street,  and  received  injuries  from 
which  he  died.  His  widow,  Winifred  Dunlavy,  the 
appellee,  as  administratrix  of  his  estate,  brought  this 
action  in  the  Circuit  Court  of  Bock  Island  county  to 
recover  for  his  death.  She  filed  a  declaration,  which 
as  amended  contained  counts  on  common-law  negli- 
gence and  liability  xmder  the  laws  of  this  State,  and 
counts  charging  liability  under  the  Federal  Employ- 
ers' Liability  Act  Appellant  pleaded  the  general 
issue  and  a  jury  was  impaneled  to  try  the  cause.  At 
the  close  of  all  the  evidence  appellant  asked  for  a 
directed  verdict  in  its  favor,  whereupon  appellee  dis- 
missed all  counts  of  the  declaration  drawn  under  the 
Federal  act.  Appellant  renewed  its  motion  for  a  di- 
rected verdict,  which  was  denied,  and  there  was  a 
verdict  and  judgment  thereon  against  appellant  for 
$3,150,  from  which  judgment  this  appeal  is  prose- 
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cuted,  and  a  reversal  is  asked,  mainly  on  the  gronnd 
that  the  cause  is  comprehended  within  the  meaning 
and  scope  of  the  Federal  Employers'  Liability  Act. 
If  it  is,  then  appellant's  liability  is  exclusively  gov- 
erned by  the  Federal  statute,  and  no  action  can  be 
maintained  under  our  State  law.  This  is  held  and  the 
authorities  so  thoroughly  reviewed  in  the  late  case  of 
Staiey  v.  Illinois  Cent.  R.  Co.,  268  111.  356,  that  we 
refer  to  the  opinion  of  the  court  in  that  case  without 
repeating  what  is  there  said.  That  part  of  the  Federal 
act  especially  applicable  to  questions  here  arising  is 
quoted  on  page  366  of  that  opinion.  The  question  is, 
as  said  in  New  York  Cent.  £  H.  River  R.  Co.  v.  Carr, 
238  U.  S.  260,  9  N.  C.  C.  A.  1  (35  Sup.  Ct.  Rep.  780) : 
** Whether,  at  the  time  of  the  injury,  the  employee  is 
engaged  in  interstate  business,  or  in  an  act  which  is 
so  directly  and  immediately  connected  with  such  busi- 
ness as  substantially  to  form  a  part  or  a  necessary  inci- 
dent thereof.  •  •  •  The  scope  of  the  statute  is 
so  broad  that  it  covers  a  vast  field  about  which  there 
can  be  no  discussion.  But  •  •  •  the  courts  are 
constantly  called  upon  to  decide  close  questions  where 
it  is  diflScult  to  define  the  line  which  divides  the  State 
from  the  interstate  business.  *  •  •  B^t  the  mat- 
'  ter  is  not  to  be  decided  by  considering  the  physical 
position  of  the  employee  at  the  time  of  the  injury.  If 
he  is  hurt  in  the  course  of  his  employment  while  going 
to  a  car  to  perform  an  interstate  duty,  or  if  he  is  in- 
jured while  preparing  an  engine  for  an  interstate  trip, 
he  is  entitled  to  the  benefits  of  the  Federal  act,  al- 
though the  accident  occurred  prior  to  the  actual  cou- 
pling of  the  engine  to  the  interstate  cars."  In  that  case 
an  employee  was  injured  while  attempting  to  set  a 
brake  on  an  interstate  car  which  had  been  cut  out  of 
the  train  and  backed  into  a  siding,  but  because  it  was 
necessary  to  set  such  brake  in  order  that  the  engine 
to  which  the  car  was  attached  might,  when  uncoupled, 
return  to  the  train  and  proceed  on  its  interstate  jour- 
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ney,  he  was  held  to  be  employed  in  interstate  commerce 
at  the  time  of  his  injury. 

The  street  where  appellee's  intestate  was  injured 
was  crossed  by  the  main  track  of  the  Rock  Island  road 
and  the  main  track  and  several  switch  tracks  of  ap- 
pellant's road,  the  switch  tracks  used  in  part,  if  not 
entirely,  to  serve  the  Moline  Plow  Company's  factory 
located  near  by.  There  was  an  ordinance  of  the  City 
of  Moline  requiring  gates  to  be  maintained  at  this 
crossing,  and  there  had  for  some  time  been  two  gates 
about  one  hundred  feet  apart,  one  on  the  south  of  the 
Bock  Island  tracks,  and  one  on  the  north  of  appel- 
lant's tracks,  maintained  and  operated  to  guard  the 
crossing.  Deceased  had  worked  as  a  flagman  for  a 
year  or  more,  and  these  gates  being  out  of  use,  he  had 
at  the  time  of  his  injury  been  working  about  a  month 
at  that  crossing.  His  duty  was  the  usual  one  of  a  rail- 
way flagman  at  a  street  crossing.  He  was  in  the  employ 
of  both  roads  and  guarding  the  street  crossing,  on  ap- 
proach of  trains  of  either  road.  Appellant  was  then 
using  two  of  its  tracks  at  and  near  this  street  cross- 
ing in  delivering  two  carloads  of  malleable  iron  which 
had  been  shipped  from  Milwaukee,  Wisconsin  to  the 
Moline  Plow  Company;  and  to  effect  the  delivery  it 
was  necessarily  moving  two  empty  cars  from  the  prem- 
ises of  the  Moline  Plow  Company  to  make  place  for 
them.  It  is  claimed  by  appellant,  and  we  think  the 
evidence  sustains  its  contention,  that  deceased  was 
struck  by  one  of  the  loaded  cars ;  but  it  is  claimed  by 
appellee  that  the  evidence,  at  least,  leaves  it  in  doubt, 
whether  it  was  one  of  the  loaded  cars  or  one  of  the 
empty  cars  that  struck  him.  However  that  may  be, 
there  is  no  question  that  he  was  injured  in  the  oper- 
ation of  delivering  two  loaded  cars  that  had  been 
shipped  from  the  State  of  Wisconsin,  and  whether  he 
was  injured  while  appellant  was  trying  to  make  a 
place  for  that  delivery  by  removing  two  empty  cars 
that  were  in  the  way,  or  by  the  two  loaded  cars  that 
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were  being  pushed  into  the  place  after  it  was  cleared, 
is  not,  in  our  opinion,  very  material.  Deceased  was 
at  the  time  trying  to  stop  a  horse  and  vehicle  that  was 
on  the  street  crossing  driving  across  the  tracks,  and 
while  so  doing  was  struck  by  the  car  that  was  being 
'^ shunted'^  across  the  street;  which  means  that  it  was 
pushed  across  the  street  by  placing  a  stake  or  bar  be- 
tween the  head  of  the  engine  and  the  car  and  in  that 
way  setting  the  car  in  motion. 

It  is  true  that  to  come  within  the  Federal  statute  the 
carrier  must  be  engaged  in  interstate  commerce  and 
the  injured  servant  be  then  employed  by  it  in  such 
commerce;  but  the  servant  could  not  so  be  employed 
if  its  master  was  not  engaged  in  interstate  commerce, 
therefore  to  say  that  the  servant  at  the  time  of  his 
injury  was  employed  in  interstate  conmierce  means 
that  his  master  was  also  so  engaged.    It  has  been  held 

that  a  servant  is  engaged  in  interstate  commerce  while 
repairing  a  switch  on  tracks  used  indiscriminately  for 
both  kinds  of  commerce,  and  that  it  is  immaterial 
whether  the  train  that  struck  him  was  engaged  in  that 
commerce  or  not.  Central  R.  Co.  of  New  Jersey  v. 
Colasurdo,  113  C.  C.  A.  379, 192  Fed.  901.  A  carpenter 
repairing  a  bridge  over  which  both  kinds  of  commerce 
are  carried,  if  injured  under  such  circumstances,  can- 
not take  his  choice  of  remedy  under  the  State  and 
Federal  law,  for  he  is  engaged  in  interstate  conmierce, 
and  the  national  act  is  exclusive.  Pedersen  v.  Delor- 
ware,  L.  <&  W.  R.  Co.,  229  U.  S.  146  [3  N.  C.  C.  A.  779], 
All  section  men  and  track  laborers  working  on  any 
part  of  the  track  or  switches  used  by  a  common  carrier 
by  railroad,  indiscriminately  both  in  interstate  and 
intrastate  commerce,  are  employed  in  interstate  com- 
merce within  the  meaning  of  the  Federal  act  San 
Pedro,  L.  A.  <&  8.  L.  R.  Co.  v.  Davide,  127  C.  C.  A. 
454,  210  Fed.  870;  Central  R.  Co.  of  New  Jersey  v. 
Colasurdo,  supra;  Zikos  v.  Oregon  R.  <&  Nav.  Co.,  179 
Fed.  893.    A  fireman  on  a  locomotive  engine  repairing 
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his  engine  for  an  interstate  trip  is,  while  so  engaged, 
protected  hy  the  national  act,  although  the  engine  had 
not  heen  coupled  to  the  cars  of  the  train.  North  Caro- 
lina B.  Co.  V.  Zachary,  232  XJ.  S.  248  [9  N.  C.  C.  A. 
109]  •  Yard  clerks  in  the  employ  of  common  carriers 
by  railroad  while  inspecting  and  making  a  record  of 
the  seals  on  car  doors,  putting  lahels  on  cars  to  guide 
switching  crews,  etc.,  are  employed  in  interstate  com- 
merce  if  trains  upon  which  they  are  so  working  have 
any  cars  containing  interstate  commerce.  St.  Louis, 
8.  F.  &  T.  B.  Co.  V.  Seaie,  229  XJ.  S.  156.  It  is  not 
essential,  where  the  negligence  complained  of  was  that 
of  a  coemployee,  that  he  must  also  be  employed  in 
interstate  commerce.  Pedersen  case,  supra.  We  are 
of  opinion  that  deceased  was  employed  in  interstate 
commerce  at  the  time  of  his  injury  if  appellant  was 
then  so  engaged,  and  that  in  so  holding,  under  the 
facts  of  this  case,  we  are  not  in  conflict  with  the  hold- 
ings of  the  courts  in  Patry  v.  Chicago  S  W.  I.  B.  Co., 
265  HI.  310 ;  and  in  Illinois  Cent.  B.  Co.  v.  Behrens,  233 
U.  S.  473  [10  N.  C.  C.  A.  153],  under  the  facts  in  those 
cases.  It  is  true  that  it  must  appear  that  the  railroad 
is  operated  as  a  common  carrier.  Atchison,  T.  &  8. 
F.  By.  Co.  V.  Victoria,  F.  £  W.  B.  Co.,  234  U.  S.  1. 
Appellee  insists  that  there  is  no  proof  in  the  record 
that  appellant  was  engaged  in  interstate  commerce  or 
was  a  common  carrier  at  the  time  in  question,  and  sug- 
gests that  it  may  have  been,  so  far  as  the  record  shows, 
a  company  engaged  in  switching  cars,  and  not  an  inter- 
state railroad  or  a  railroad  engaged  in  interstate  busi- 
ness. We  will  not  stop  to  inquire  what  might  be  the 
character  of  a  corporation  engaged  only  in  switching 
interstate  freight  to  its  consignee.  It  is  to  be  observed 
that  the  fact  that  appellant  is  an  interstate  railroad 
is  one  of  general  knowledge,  but  whether  courts  may 
take  judicial  notice  of  that  fact  is  not  free  from  doubt 
But  we  think  the  record  discloses  sufficient  facts  to 
warrant  a  finding  from  the  evidence  that  appellant  is 
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a  railroad  and  a  common  carrier,  and  avoid  the  ab- 
surdity of  letting  the  case  go  off  on  a  presumption  that 
it  is  a  corporation  engaged  only  in  switching  cars  in 
the  City  of  Moline.    Appellee  offered  proof  that  ap- 
pellant was  a  railroad,  operated  as  such,  that  it  had 
a  main  track  and  several  side  tracks,  that  the  City  of 
Moline  had  recognized  it  as  a  railroad  and  passed 
ordinances  regulating  its  operation;  and  we  take  judi- 
cial notice  of  the  act  granting  its  charter,  which  was 
declared  a  Public  Act  (Laws  of  1849,  p.  96),  and  we 
think  we  may  take  notice  of  amendatory  acts  changing 
its  name.     We  are  inclined  to  give  weight  to  slight 
proof,  if  necessary,  to  establish  a  fact  of  such  general 
knowledge,  and  one  that  we  must  know  could  have 
been  readily  established  had  attention  been  called  to 
it  on  the  trial.    We  therefore  conclude  that  appellee's 
intestate  was  at  the  time  of  his  injury  employed  in 
interstate  commerce  and  that  the  liability  of  appel- 
lant is  entirely  fixed  and  governed  by  the  Federal  act. 
It  is  urged  by  appellee  that  there  is  no  issue  in  the 
case  whether  deceased  was  at  the  time  of  his  injury 
engaged  in  interstate  commerce.    This  contention  is 
based  on  the  theory  that  a  defendant  sued  under  the 
State  law  should  in  its  plea  or  answer  set  up  facts 
showing  it  was  engaged  in  interstate  commerce  at  the 
time  in  question.    The  consideration  that  the  defend- 
ant would  ordinarily  know  whether  it  was  so  engaged 
and  the  injured  employee  might  not  know,  or  have 
means  of  knowledge  of  that  fact,  gives  much  support 
to  the  contention  that  the  defendant  should,  as  a  mat- 
ter of  fairness,  be  required  to  give  notice  by  its  plead- 
ings of  such  a  defense,  and  some  courts  have  so  held ; 
but  it  is  not  now  an  open  question.    The  court  in  St. 
Louis,  S.  F.  d  T.  R.  Co.  v.  Seale,  229  U.  S.  156,  held, 
and  in  Toledo,  St.  L.  &  W.  R.  Co.  v.  Slavin,  236  U.  S. 
454,  reaffirmed,  that  a  recovery  cannot  be  had  under  a 
State  law  on  pleadings  counting  only  on  that  law  when 
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the  evidence  develops  that  the  case  is  controlled  by  the 
Federal  statute,  on  the  ground  that '  *  the  case  pleaded 
was  not  proved  and  the  case  proved  was  not  pleaded. ' ' 
This  answers  many  contentions  of  appellee  that  appel- 
lant is  estopped  to  raise  the  question  here.  The  ap- 
pellant, as  we  have  seen,  asked  and  was  refused  a 
peremptory  instruction.  It  also  asked  and  was  refused 
instructions  that  the  Federal  act  only  controlled,  and 
it  made  the  point  on  its  motion  for  a  new  trial,  which 
seems  to  be  more  than  was  required  under  the  above 
cited  authorities. 

There  is  much  discussion  by  appellee  of  two  ordi- 
nances of  the  City  of  Moline  which  she  pleaded  and 
gave  in  evidence,  one  in  regard  to  gates  at  the  crossing, 
and  the  other  as  to  **  shunting"  cars,  each  of  which 
it  is  claimed  appellant  violated,  and  was  thereby  guilty 
of  negligence  that  caused  the  injury.  It  is  stated  again 
and  again  in  varying  language,  in  the  authorities  be- 
fore cited,  that  the  Federal  act  supersedes  all  State 
laws  on  the  subject  and  controls  all  cases  that  fall 
within  its  provisions.  Section  4  of  the  Act  provides 
that  the  **  employee  shall  not  be  held  to  have  assumed 
the  risks  of  his  employment  in  any  case  where  the 
violation  by  such  common  carrier  of  any  Statute  en- 
acted for  the  safety  of  employees  contributed  to  the 
injury  or  death  of  such  employee."  The  court  in  Sea- 
board Air  Line  Ry.  v.  Horton,  233  U,  S.  492  [8  N.  C. 
C.  A.  834],  held  that  the  phrase  **any  statute  enacted 
for  the  safety  of  employees"  meant  Federal  statutes 
and  said:  **It  is  not  to  be  conceived  that,  in  enacting 
a  general  law  for  establishing  and  enforcing  the  re- 
sponsibility of  common  carriers  by  railroad  to  their 
employees  in  interstate  commerce,  Congress  intended 
to  permit  the  legislatures  of  the  several  States  to  de- 
termine the  effect  of  contributory  negligence  and 
assumption  of  risk,  by  enacting  statutes  for  the  safety 
of  employees,  since  this  would  in  effect  relegate  to 
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State  control  two  of  the  essential  factors  that  deter- 
mine the  responsibility  of  thie  employer.'*  This  ex- 
pression of  the  United  States  Supreme  Court,  which 
is  the  final  authority  on  questions  arising  under  the 
Federal  act,  must  be  taken  as  a  guide  in  determining 
what  force  and  effect  State  statutes  and  municipal 
ordinances  have  in  determining  questions  of  liability 
arising  thereunder. 

It  is  not  claimed  by  appellee  that  any  count  of  the 
declaration  on  which  judgment  was  entered  avers  suflS- 
cient  facts  to  sustain  a  judgment  under  the  Federal 
statute,  therefore  the  judgment  must  be  reversed.  We 
will  not  attempt  to  notice  in  detail  other  errors  dis- 
cussed in  the  briefs;  they  are  not  likely,  if  they  are 
errors,  to  occur  on  another  trial.  We  express  no  opin- 
ion on  any  issue  of  fact  other  than  we  have  before 
stated.  The  cause  is  remanded  for  further  proceed- 
ings not  inconsistent  with  the  views  herein  expressed. 

Reversed  and  remanded. 

On  Beheabino. 

Per  Cueiam.  On  rehearing  we  adhere  to  our  conclu- 
sions expressed  in  the  foregoing  opinion.  Appellee 
asks  us  now  to  consider  whether  the  intestate  was  em- 
ployed by  appellant  at  the  time  in  question,  and  points 
out  evidence  in  the  record  showing  that  he  was  em- 
ployed by  the  Chicago,  Bock  Island  and  Pacific  Bail- 
way  Company  to  protect  both  the  Bock  Island  road 
and  the  C,  B.  &  Q.  road  crossings  at  that  place,  and 
that  the  Bock  Island  road  paid  him  and  billed  against 
the  Q.  for  their  part  of  the  charge  for  his  services, 
and  argues  from  that  fact  that  deceased  was  not  in 
the  employ  of  appellant  and  therefore  was  not  em- 
ployed by  it  in  interstate  commerce. 

Appellee  ^s  declaration,  on  which  the  case  was  tried, 
charged  that  the  deceased  was  an  employee  of  appel- 
lant.    The  court,  at  appellee's  instance,  repeatedly 
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instructed  the  jury  on  the  theory  that  deceased  was 
so  employed.  In  appellee's  original  argument  here, 
in  her  statement  of  the  case^  she  six  times  asserted 
and  mentioned  that  deceased  was  employed  by  appel- 
lant. The  case  was  begun  and  tried  in  the  court  be- 
low on  that  theory  and  presented  to  this  court  and 
decided  on  appellee's  construction  of  the  employment. 
Her  counsel  say  now  that  they  overlooked  and  misap- 
prehended the  fact  as  to  the  employment,  and  that  the 
trial  court  and  this  court  have  followed  them  in  that 
error.  Under  those  circumstances  we  are  not  inclined 
to  question  that  deceased  was  in  the  employ  of  appel- 
lant at  the  time  in  question.  If  he  was  not,  entirely 
different  questions  arise  that  have  not  been  argued 
or  hardly  touched  upon.  It  was  the  duty  of  appellee's 
intestate  to  guard  the  crossing  against  the  approach 
of  appellant's  cars.  If  he  was  not  appellant's  em- 
ployee, some  questions  arise  similar  to  those  con- 
sidered in  Doering  v.  Peoria  <&  P.  U.  By.  Co.,  196 
lU.  App.  129. 

Whether  the  same  conclusion  should  be  reached,  we 
express  no  opinion.  The  original  will  be  filed  with  this 
supplemental  as  a  final  opinion  in  the  case. 
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The  People  of  the  State  of  Illinois  ex  rel.  Nancy  8. 
Tilden,  Appellant^  y.  J.  J.  Massieon^  Mayor,  and 
City  Council  of  Peru,  Illinois,  Appellees. 

Gen.  No.  6,085. 

1.  Dedication,  i  25* — how  statutes  relative  to  platting  of  land 
and  recording  of  plat  construed.  Statutory  requirements  as  to  the 
manner  of  platting  land  and  as  to  the  necessity  of  recording  the 
plat  are  not  intended  to  abridge  the  right  of  an  owner  of  land  to 
subdivide  it  and  make  a  plat  thereof,  but  rather  to  avoid  confusion 
and  establish  some  rule  of  uniformity. 

2.  Dedication,  |  25* — when  approval  of  proffered  plat  wrong- 
fully refused  l>y  municipality.  Municipalities  may  make  reasonable 
regulations  respecting  the  platting  of  land,  but  they  cannot,  by 
failing  to  make  regulations,  put  themselves  in  a  position  to  refuse 
to  approve  a  profFered  plat  when  the  statutory  provisions  have  been 
complied  with  and  the  plat  appears  to  conform  to  ordinary  custom 
and  usage. 

3.  Dedication,  i  17* — what  does  not  constitute  acceptance  of 
offer  of  dedication  of  streets  and  alleys.  A  city  by  approving  a  plat 
as  required  by  statute  does  not  accept  the  ofTer  of  the  dedication 
of  the  street  and  alleys  thereon,  but  the  proper  local  authorities  may 
take  them  in  charge  and  improve  them  for  public  use  when  they 
deem  fit. 

4.  Mandamus,  |  37* — when  statutory  approval  of  proffered  plat 
enforced.  The  statutory  approval  of  a  proffered  plat  by  munici- 
pal authorities  is  a  ministerial  act,  and  enforceable  by  mandamus. 

5.  Dedication,  |  26* — when  petition  to  compel  approval  of  prof- 
ferred  plat  shows  compliance  with  statutory  requirements  in  mak- 
ing plat.  On  mandamus  to  compel  municipal  authorities  to  approve 
a  proffered  plat,  held  that  a  petition,  to  which  a  copy  of  the  plat 
made  in  the  customary  way  was  attached  sul&ciently  showed  fulfil- 
ment of  statutory  requirements  In  making  of  the  plat 

6.  Dedication,  {  29* — when  plat  of  land  may  not  te  recorded.  An 
owner  of  land  in  a  city  cannot  make  and  record  a  plat  of  his  land 
without  the  approval  of  the  city  authorities. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Ed- 
gab  Eldredge,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.  Reversed  and  remanded.  Opinion  filed  October  20, 
1915.    Rehearing  allowed  and  additional  opinion  filed  May  24»  1916. 

•Sm  IlUnois  Notes  DIffMt,  Vols.  XI  to  XV,  and  Camalatlve  Quarterly, 
teplc  and  section  number. 
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HoBEBG  &  HoBEBQ  and  McDouGALL  &  Chapman^  for 
appellant. 

Chablbs  W.  Helmig,  for  appellees. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

A  petition  in  the  name  of  the  People  of  the  State 
of  Illinois,  on  relation  of  Nancy  S.  Tilden,  for  a  writ 
of  mandamus  to  compel  the  mayor  and  city  council  of 
the  City  of  Peru  to  approve  a  certain  plat  of  an  addi- 
tion to  said  city  made  by  the  relator  was  filed  in  the 
Circuit  Court.  The  defendant  appeared  and  the  mayor 
and  city  council  each  filed  a  general  demurrer  to  the 
petition.  The  demurers  were  sustained  by  the  court, 
and  the  petitioner,  abiding  by  the  petition,  final  judg- 
ment was  entered  thereon,  and  she  brings  the  case 
here  by  appeal. 

The  petition  for  the  writ,  after  entitling  the  cause 
is  as  follows :  The  petitioner,  the  People  of  the  State 
of  Illinois,  on  relation  of  Nancy  S.  Tilden,  of  the  City 
of  Chicago,  in  the  County  of  Cook,  and  State  of  Illi- 
nois, by  Hoberg  &  Hoberg  and  McDougall  &  Chapman, 
its  attorneys,  complaining  shows  that  long  prior  to 
the  9th  day  of  January,  A.  D.  1914,  the  City  of  Peru, 
Illinois,  was  organized  under,  and  now  is,  and  for 
more  than  five  years  last  past  has  been  organized  un- 
der the  general  laws  of  the  State  of  Illinois  for  the 
incorporation  of  cities  and  villages;  that  by  article 
X,  section  5,  of  chapter  24,  of  the  Revised  Statutes 
of  the  State  of  Illinois  (J.  &  A.  If  1504),  it  is  provided 
that:  **The  city  council  or  board  of  trustees  shall 
have  power  to  provide,  by  ordinance,  that  any  map, 
plat,  or  subdivision  of  any  block,  lot,  sub-lot,  or  part 
thereof,  or  of  any  piece  or  parcel  of  land,  shall  be  sub- 
mitted to  the  city  council  or  board  of  trustees,  or  to 
some  oflScer  to  be  designated  by  such  council  or  board 
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of  trustees,  for  their  or  his  approval;  and  in  such 
cases  no  such  map,  plat  or  subdivision  shall  be  entitled 
to  record  in  the  proper  county,  or  have  any  validity 
until  it  shall  have  been  so  approved";  but  that  said 
City  of  Peru  and  said  city  council  have  never  passed 
any  ordinance  in  accordance  with  the  authority  con- 
ferred upon  said  city  council  by  said  statute. 

Your  petitioner  further  shows  that  she,  the  said 
Nancy  S.  Tilden,  is,  and  for  more  than  one  year  last 
past  has  been,  the  owner  of  the  following  described 
real  estate,  in  the  said  City  of  Peru,  to  wit:  (partic- 
ularly describing  same),  ^'excepting  the  coal  under- 
lying  the  surface  thereof  and  the  right  to  mine  and 
remove  the  same  without  entering  upon  or  occupying 
the  surface  thereof;  that  said  real  estate  has  been 
within  the  corporate  limits  of  said  City  of  Peru  for 
many  years,  and  during  said  time  the  said  Nancy  S. 
Tilden  has  paid  taxes  thereon  for  the  benefit  of  the 
said  City  of  Peru;  that  the  said  Nancy  S.  Tilden 
caused  the  said  real  estate  to  be  platted  into  lots, 
blocks,  streets  and  alleys  as  an  addition  adjoining 
the  platted  part  of  said  City  of  Peru,  to  be  called  Til- 
den's  Addition  to  the  City  of  Peru;  that  in  every  par- 
ticular the  said  plat  conforms  to  all  of  the  provisions 
of  the  statutes  of  the  State  of  Illinois  in  such  case  made 
and  provided,  and  does  not  in  any  respect  conflict  with 
any  of  the  provisions  of  any  of  the  ordinances  of  the 
said  City  of  Peru ;  that  said  relator,  on,  to  wit,  the  9th 
day  of  January,  1914,  presented  said  plat  to  the  city 
council  of  the  said  City  of  Peru  for  approval,  and 
then  and  there  demanded  of  said  city  council  that  it 
approve  said  plat,  a  copy  of  which  plat  is  hereto  at- 
tached and  marked  'Exhibit  A,'  and  made  a  part 
of  this  petition ;  that  said  city  council  on  the  12th  day 
of  January,  1914,  at  a  regular  meeting  of  said  city 
council  then  and  there  held,  referred  said  petition 
and  said  plat  to  the  committee  on  local  improvements 
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of  said  city;  that  said  committee  on  local  improve- 
ments has  presented  no  report  to  said  city  council 
thereon,  and,  as  your  petitioner  is  informed  and  be- 
lieves, and  so  states  the  fact  to  be,  said  committee  will 
not  present  any  report  thereon,  but  will  retain  the 
same  for  the  purpose  of  aiding  the  said  city  council 
in  refusing  to  approve  said  plat;  that  the  said  city 
council  has  refused  and  still  dobs  refuse  to  approve 
said  plat  or  to  pass  thereon,  and  your  petitioner  states 
the  fact  to  be  that  the  said  city  council  will  continue 
to  refuse  to  approve  said  plat,  or  to  pass  thereon,  un- 
less compelled  so  to  do  by  the  writ  of  mandamus  of 
this  court;  to  the  great  injury  and  damage  of  the 
relator. 

'*  Wherefore  the  petitioner  prays  that  a  writ  of 
mandamus,  directed  to  said  mayor  and  city  council, 
may  be  issued  in  due  form,  commanding  said  city  coun- 
cil forthwith  to  pass  a  proper  ordinance,  in  due  form, 
approving  said  plat  and  that  such  further  order  may 
be  made  in  the  premises  as  justice  may  require,  etc.^* 

The  petition  is  signed  and  verified,  and  a  copy  of 
the  plat  is  attached  thereto.  No  question  is  here 
raised  as  to  the  signing  and  verification,  and  present- 
ing the  copy  of  the  plat  as  an  exhibit. 

The  statutory  provisions  eliminating  words  and 
clauses  not  especially  applicable  to  the  questions  pre- 
sented are  as  follows :  It  is  provided  in  an  act  entitled 
''Plats,''  chapter  109,  Revised  Statutes  (J.  &  A.  If  8517 
et  seq.) : 

Section  1.  That  if  the  owner  of  lands  wishes  to 
subdivide  the  same  into  two  or  more  parts  for  the 
purpose  of  making  an  addition  to  a  city,  he  shall  cause 
a  survey  and  plat  to  be  made  in  the  manner  there 
prescribed. 

Section  2.  The  plat,  so  made,  shall  be  recorded  in 
the  recorder's  office  of  the  county,  after  being  acknowl- 
edged and  certified,  as  there  provided. 
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Section  3.  The  efTect  of  such  acknowledgment  and 
recording  of  the  plat  is  to  convey  to  the  city  such  por- 
tions of  the  plat  as  are  marked  or  noted  thereon  as 
streets  or  alleys,  and  such  portions  shall  be  held  in 
the  corporate  name  thereof  in  trust  and  for  the  uses 
and  purposes  set  forth  or  intended. 

Section  5.  Makes  it  a  penal  offense  to  sell,  offer 
for  sale  or  to  lease  for  any  term  exceeding  five  years, 
any  lot  or  block  in  any  city  or  addition  thereto  without 
complying  with  all  the  provisions  of  the  act. 

By  Section  13,  chapter  115,  Revised  Statutes  (J.  & 
A.  If  9110),  in  the  act  entitled  ** Recorders,'*  it  is  made 
a  penal  offense  for  any  recorder  to  record  any  plat  of 
land  situated  in  a  city  until  the  same  shall  have  been 
approved  by  the  legislative  authority  of  the  city  in 
which  such  land  is  situated,  or  by  some  city,  town  or 
village  oflScer  for  that  purpose  to  be  designated  by 
resolution  or  ordinance  of  said  legislative  authority. 

In  the  act  entitled  *' Cities,  Villages  and  Towns, '* 
chapter  24,  article  X,  sec.  5  (J.  &  A.  If  1504)  reads  as 
follows :  * '  The  city  council  or  board  of  trustees  shall 
have  power  to  provide,  by  ordinance,  that  any  map, 
plat,  or  subdivision  of  any  block,  lot,  sub-lot,  or  part 
thereof,  or  of  any  piece  or  parcel  of  land,  shall  be  sub- 
mitted to  the  city  council  or  board  of  trustees,  or  to 
some  oflScer  to  be  designated  by  such  council  or  board 
of  trustees,  for  their  or  his  approval;  and  in  such 
cases  no  such  map,  plat  or  subdivision  shall  be  en- 
titled to  record  in  the  proper  county,  or  have  any 
validity  until  it  shall  have  been  so  approved.'' 

If  the  petition  for  the  writ  shows  compliance  by  the 
relator  with  all  the  statutory  provisions  in  relation  to 
the  plat,  the  question  presented  here  has  been  decided 
by  the  Appellate  Court  of  the  Fourth  District  in  Peo- 
ple V.  Board  Trustees  of  Village  of  Moimds,  122  111. 
App.  449,  except  in  that  case  the  municipal  authorities 
had  passed  a  general  ordinance  providing  for  the  sub- 
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nussion  of  such  plats  to  the  village  board  and  pre- 
scribed the  maimer  of  its  action  thereon,  while  here  no 
such  ordinande  has  been  passed  by  appellee.  A  gen- 
eral demurrer  to  the  petition  in  that  case  was  sustained 
by  the  trial  court,  and  judgment  entered  against  the 
relator  which  was  reversed  on  the  ground  that  it  was 
not  a  matter  of  discretion  of  municipal  authorities  to 
grant  or  withhold  approval  of  a  plat  prepared  and  pre- 
sented in  compliance  with  statutory  provisions.  The 
court  said:  '* Surely  it  was  never  intended  by  the 
Legislature  to  clothe  a  village  board  or  village  officer 
with  power  to  annul  chapter  109  in  its  application  to 
the  platting  of  land  within  the  corporate  limits.  If 
that  were  so  intended  we  should  look  for  a  different 
order  in  the  proceedings  prescribed  by  the  statute  and 
es!pect  the  first  requirement  to  be  the  authority,  con- 
sent or  approval  of  the  village  board.  Within  the  lan- 
guage of  the  statute  it  is  the  plat  and  nothing  more 
that  is  to  be  submitted  for  approval.  The  land  be- 
longed to  the  relator.  His  right  to  subdivide  and  plat 
it  is  a  substantial  right  sanctioned  and  regulated  by 
chapter  109,  but  it  was  given  to  the  village  board  to 
see  that  the  plat  was  made  in  compliance  with  the 
statute  and  in  conformity  with  any  reasonable  regula- 
tions or  requirements  by  ordinance  respecting  the  size 
of  the  blocks  and  lots,  the  direction  and  width  of  the 
streets  and  alleys,  or  other  detail  of  the  survey.  In 
our  opinion  this  is  the  extent  to  which  discretion  was 
given  the  board.'' 

We  are  referred  to  no  other  Illinois  case  construing 
these  statutes  on  the  questions  here  presented,  and 
know  of  none.  The  conclusion  reached  by  that  court 
seems  to  us  correct  and  its  reasoning  sound.  We  see 
nothing  in  the  fact  that  in  one  case  the  municipality 
had  passed  a  general  ordinance  on  the  subject,  and  in 
the  other  it  had  not,  that  should  control  the  decision. 

It  is  a  matter  of  common  observation  and  common 
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knowledge,  especially  in  this  country  of  rapidly  grow- 
ing and  expanding  cities  and  villages,  that  lands  situ- 
ated therein  are  required  by  both  seller  and  purchaser 
to  be  platted  so  that  they  can  be  bought  and  sold  by 
description  referring  to  plats,  and  it  is  also  convenient 
for  governmental  purposes  of  general  and  special 
taxation  that  they  be  so  platted*  The  right  of  the 
owner  to  subdivide  his  lands  and  make  a  plat  thereof 
that  is  legally  recognized,  is  a  valuable  right,  and  one 
that  is  generally  recognized  and  protected  by  the 
courts.  Statutory  requirements  as  to  the  manner  of 
platting  and  the  necessity  of  recording  the  plat  are 
not  intended  to  abridge  this  right,  but  rather  to  avoid 
confusion  and  establish  some  rule  of  uniformity  in  its 
exercise.  [When  our  legislature  delegated  to  munic- 
ipal corporations  the  power  to  further  supervise  the 
platting  of  lands  within  their  boundaries,  it  cannot  be 
understood  to  intend  that  those  authorities  could,  at 
will,  prevent  any  landholder  from  making  plats  and 
sales  thereunder  of  his  land.  Very  likely,  as  suggested 
in  People  v.  Board  Trustees  of  ViUnge  of  Mounds, 
supra,  municipalities  may  make  reasonable  regulations 
respecting  the  platting,  which  must  be  observed,  but 
we  do  not  think  they  can,  by  failing  to  make  any  regu- 
lation in  that  respect,  put  themselves  in  a  position  to 
refuse  to  approve  a  plat  proffered  when  the  statutory 
provisions  have  been  complied  with,  and  the  plat  ap- 
pears, as  does  this  one,  to  conform  to  ordinary  cus- 
toms and  usages  in  such  matters. 

Appellee  is  of  the  opinion  that  the  city  by  approving 
the  plat  accepts  the  streets  and  alleys  marked  thereon 
and  is  compelled  to  put  them  in  condition  for  travel, 
and  urges  in  that  view  of  the  case  there  is  great  reason 
for  permitting  a  municipality  discretion  in  approving 
a  plat.  The  same  ground  was  taken  by  counsel  in 
People  V.  Board  Trustees  of  Village  of  Moimds,  supra, 
and  the  position  was  there  correctly  held  imtenable. 


Second  Distbict — Octobbb,  1915.  93 

The  People  y.  Massieon  et  al.»  200  111.  App.  86. 

*■  —  I  III  I     ■    I .. 

We  do  not  understand  that  the  approval  of  the  plat 
by  the  city  operates  as  an  acceptance  of  the  offer  to 
donate  the  streets  and  alleys  therein  named,  to  the 
city.  We  are  of  the  opinion  that  the  rights  and  privi- 
leges of  the  city  are  the  same  regarding  the  acceptance 
of  the  streets  and  alleys  offered  by  the  plat,  after  the 
plat  is  approved  as  required  by  the  statute,  that  they 
would  be  had  the  statute  not  required  approval  of  the 
plat  by  the  municipality.  It  is  said  in  Elliot  on  Roads 
and  Streets  (2nd  Ed.),  sec.  118,  that  the  dedicator 
*' leaves  the  streets  to  be  opened  by  the  proper  local 
authorities  at  such  a  time  as  the  public  interest  may 
require,  and  of  this  the  local  authorities  are  the  judges. 
It  is  for  them  to  determine  when  the  public  interests 
demand  that  the  ways  as  laid  out  on  the  plat  shall' be 
taken  in  charge  and  improved  for  public  use.*'  This 
text  of  Elliott's  is  cited  and  its  doctrine  approved  in 
Village  of  Lee  v.  Harris,  206  HI.  428. 

There  was  a  provision  in  the  charter  of  the  City  of 
Detroit  requiring  the  board  of  public  works  to  approve 
plats  without  which  approval  the  plat  was  invalid. 
The  Supreme  Court  of  Michigan  had  the  question  of 
the  duty  of  the  municipal  officers  under  that  provision 
before  it  in  three  cases,  and  reached  conclusions  in 
accordance  with  our  construction  of  our  statutes  above 
expressed,  and  held  mandamus  would  lie  to  compel 
approval.  {Campau  v.  Board  of  Public  Works,  86 
Mich.  372 ;  Van  Husan  v.  Heames,  91  Mich  519 ;  Owen 
V.  Mor eland,  132  Mich.  477.)  To  the  same  effect  is 
also.  State  v.  Chase,  42  Mo.  App.  343,  and  in  that  case 
on  the  question  whether  mandamus  is  the  proper 
remedy,  the  court  said:  '*The  plaintiff  having  done 
on  his  part  all  the  law  demands,  the  approval  of  the 
plat  by  defendants  is  merely  a  ministerial  duty  re- 
quired of  them,  the  performance  of  which  may  be  com- 
pelled by  mandamus. ' '  We  have  no  doubt  that  the  act 
of  appellee  in  approving  the  plat  is  ministerial — not 
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judicial  in  its  nature.  In  many  cases  where  a  minis- 
terial act  is  required  to  be  performed  by  public  oflScers, 
they  must  determine  preliminary  facts  that  involve 
the  exercise  of  judgment  on  their  part  in  order  to 
determine  whether  a  stated  case  exists  calling  upon 
them  to  act,  but  this  does  not  render  the  act  judicial. 
Tovm  of  Somonauk  v.  People,  178  HI.  631. 

Appellee  says  that  the  petition  does  not  sufficiently 
show  that  the  requirements  of  the  statute  were  com- 
plied with  in  making  the  plat.  A  copy  of  the  plat  is 
made  a  part  of  the  petition,  and  appellee  argues  the 
case  on  the  theory  that  it  is  a  part  of  the  petition  to 
be  considered  by  us,  therefore  it  is  not  necessary  that 
the  body  of  the  petition  should  state  facts  that  are 
shown  by  an  examination  of  the  plat.  That  being 
conceded,  there  is  no  objection,  as  we  understand  ap- 
pellee, except  that  the  figures  indicating  the  width  of 
the  streets  do  not  show  whether  feet,  rods  or  inches 
are  meant.  The  plat  is  drawn  to  scale,  as  shown  by 
its  certificate,  and  there  is  no  difficulty  in  determining 
that  the  figures  indicate  feet.  It  is  the  usual  way  oif 
preparing  plats.    We  see  nothing  in  that  objection. 

The  provision  in  the  Cities  and  Villages  Act,  re- 
quiring approval  of  the  plat  by  the  municipal  author- 
ities, closes  with  a  provision  that  the  plat  shall  not  be 
entitled  to  record  or  have  any  validity  until  it  shall 
have  been  approved  **in  such  cases,"  that  is,  in  cases 
where  the  city  has  provided  by  ordinance  for  submis- 
sion of  the  plat,  and  appellee  calls  *  our  attention  to 
that  feature  of  the  statute  and  suggests  that  the  plat 
might  be  recorded  in  this  case  because  the  city  had 
not  made  any  provision  for  submission.  There  would 
be  room  for  this  contention  but  for  the  imperative 
provision  in  the  Recorders  Act  that  the  plat  shall  not 
be  recorded  until  it  has  been  approved  by  the  legisla- 
tive authority  of  the  city.  With  that  provision  in  view, 
it  seems  clear  that  an  owner  cannot  make  and  record 
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a  plat  of  his  land  without  the  approval  of  the  city 
authorities. 

We  are  of  the  opinion  that  the  trial  court  erred  in 
sustaining  the  demurrer.  The  judgment  is  therefore 
reversed  and  the  cause  remanded  with  directions  to 
the  Circuit  Court  to  overrule  the  demurrer. 

Reversed  and  remanded  ivith  directions. 
On  Beheabing. 

Peb  Curiam.  After  this  case  had  been  considered 
and  decided  in  this  court  the  Legislature  amended  sec- 
tion 62  of  the  Revenue  Act  ( J.  &  A.  ^f  9280)  on  June 
29,  1915,  so  as  to  forbid  a  city,  town  or  village  officer 
to  approve  a  new  subdivision  of  any  tract  of  land  un- 
less all  redeemable  sales  for  unpaid  taxes  or  special 
assessments  have  been  redeemed  and  all  forfeited  taxes 
or  special  assessments  have  been  paid,  and  unless  a 
statement  from  the  county  clerk  is  indorsed  upon  the 
proposed  plat  of  the  new  subdivision  that  the  county 
clerk*  finds  no  reasonable  tax  sales  or  unpaid  forfeited 
taxes  against  any  of  the  real  estate  included  in  such 
plat. 

We  granted  a  rehearing  to  consider  what  effect  this 
subsequent  statute  should  have  upon  our  decision.  It 
is  contended  in  reply  to  the  petition  for  rehearing  that 
this  statute  is  invalid,  and -if  not  invalid  does  not  ap- 
ply to  this  case.  We  conclude  that  as  the  judgment 
rendered  in  the  court  below  was  erroneous  when  en- 
tered, it  should  be  reversed  and  the  cause  remanded 
to  the  court  below,  and  that  the  record  now  before  us 
does  not  give  us  authority  to  pass  upon  any  question 
as  to  the  validity  or  applicability  or  effect  of  said  new 
statute,  but  that  counsel  should  be  left  to  take  such 
steps  in  the  trial  court  as  they  may  deem  proper. 

We  therefore  readopt  and  refile  our  former  opinion 
but  vacate  the  directions  therein  given  and  simply 
reverse  the  judgment  and  remand  the  cause. 

Reversed  and  remanded. 
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Julia    Jaeobson^    Appellant^    y.    Josepb    M.    Barney, 

Appellee. 

Gen.  No.  6,076.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Ed- 
OAB  Bldbedoe,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.  Reversed  and  remanded.  Opinion  filed  December  27, 
1915.    Rehearing  denied  February  1,  1916. 

Statement  of  tlie  Case. 

Action  by  Julia  Jacobson,  plaintiff,  against  Joseph 
M.  Eamey,  defendant,  to  recover  damages  for  per- 
sonal injuries  sustained  as  a  result  of  falling  through 
a  defective  stairway  on  premises  leased  by  defendant 
to  plaintiff's  husband.  From  a  judgment  for  defend- 
ant, plaintiff  appeals. 

Plaintiff  filed  a  declaration  containing  three  counts. 
Defendant  did  not  demur  thereto,  but  filed  a  plea  of 
not  guilty.  There  was  a  jury  trial  and  evidence  for 
the  plaintiff  was  heard.  Plaintiff  offered  in  evidence 
a  lease  of  said  building  from  Ramey  to  her  husband, 
Samuel  Jacobson.  Defendant  objected  and  the  court 
reserved  its  ruling.  At  the  close  of  the  plaintiff's  evi- 
dence the  court  sustained  the  objection  to  said  lease. 
Thereupon  plaintiff  by  leave  of  court  filed  an  addi- 
tional count.  The  accident  was  on  October  31,  1912, 
and  the  additional  count  was  filed  January  22,  1915. 
No  demurrer  was  interposed  thereto  but  defendant 
filed  a  plea  of  not  guilty  and  a  plea  of  the  statute  of 
limitations.  Plaintiff  demurred  to  the  plea  of  the 
statute  of  limitations  and  that  demurrer  was  overruled, 
and  plaintiff  abided  by  her  declaration.  The  plaintiff 
again  offered  the  lease  in  evidence  and  the  court  sus- 
tained an  objection  thereto,  and  granted  a  motion  by 
defendant  to  exclude  all  plaintiff's  evidence  and  in- 
structed the  jury  to  return  a  verdict  for  defendant, 
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and  this  was  done.  Motions  for  a  new  trial  aiul  in 
arrest  of  judgment  were  denied,  and  defendant  had 
judgment  in  bar,  and  plaintiff  below  appealed  there- 
from. Defendant  argued  that  the  original  declaration 
did  not  state  a  cause  of  action,  and  that  if  any  cause 
of  action  for  plaintiff  had  ever  been  stated,  it  was  in 
the  amended  declaration,  filed  more  than  two  years 
after  the  injury,  and  that  the  statute  of  limitations 
barred  the  action. 

The  original  declaration  sufficiently  alleged  the  lo- 
cation of  this  building  in  the  City  of  Streator;  that  it 
had  a  stairway  on  the  outside;  that  defendant  owned 
the  building  at  the  time  of  the  injury ;  that  the  stairway 
was  defective,  rotten  and  unsafe;  that  plaintiff  fell 
through  it  and  was  injured;  .and  that  defendant  had 
made  a  contract  with  the  husband  of  plaintiff  to  keep  it 
in  repair. 

The  second  count  of  the  original  declaration  alleged 
that  on  or  about  May  23,  1910,  defendant  entered  into 
an  agreement  with  Samuel  Jacobson,  the  husband  of 
plaintiff,  to  keep  the  roof,  stairway  and  outer  walls  of 
said  building  in  good  repair  and  condition.  That  count 
did  not  say  in  express  terms  that  this  agreement  was 
in  writing,  but  it  said  that  a  certain  matter  therein  was 
**in  words  and  figures  as  follows.'* 

The  count  further  averred  that  thereby  defendant 
undertook  to  keep  said  stairway  in  good  repair  and 
condition  until  June  15,  1915,  which  was  not  contained 
in  what  was  quoted  from  the  agreement. 

The  additional  count  set  out  said  instrument  in  full, 
and  it  appeared  that  the  agreement  mentioned  in  the 
second  count  was  a  written  lease  of  said  building  from 
defendant  to  plaintiff's  husband  to  be  used  only  as  a 
store  building  and  a  flat  for  living  rooms,  and  that  de- 
fendant was  to  so  remodel  the  building,  and  that  the 
apper  floor  should  have  suitable  apartments  for  flat 
purposes.  The  proof  was  that  the  upper  story  was  so 
remodeled,  and  that  at  the  time  of  the  accident  to  plain- 
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tiff,  Samuel  Jacobson  and  his  family  lived  in  the  up- 
per rooms,  and  that  this  stairway  was  their  means  of 
access  to  the  street,  and  that  plaintiff  lived  there  with 
her  husband,  and  that  she  was  passing  between  the 
street  and  their  living  roomfe  when  this  board  of  the 
stairway  gave  way  beneath  her  and  caused  the  injury. 

Nicholas  J.  Pbitzkeb  and  Llotd  Painteb^  for  appel- 
lant. 

Abthub  H.  Shat,  for  appellee. 

Mr.  Pbbsiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Limitation  of  actions,  \  58* — vsihen  6^c\ara%iw\  may  5e 
amendt^  or  additional  count  filed  after  running  of  statute.  A  plain- 
tiff may  amend  his  declaration  or  tie  an  additional  count  stating 
his  cause  of  action  in  a  different  way  after  the  statute  of  limita- 
tions has  run  without  subjecting  his  action  to  the  bar  of  the  stat- 
ute. 

2.  Limitation  of  actions,  §  56* — when  new  cause  of  action  set 
up  by  amended  declaration  or  additional  count  after  running  of 
statute  barred.  Where  the  cause  of  action  set  up  by  an  amend- 
ment to  the  declaration  or  by  an  additional  count  is  a  new  one  and 
not  a  mere  restatement  of  the  cause  of  action  set  out  in  the  original 
declaration,  such  amendment  or  additional  count  will  not  relate 
back  to  the  commencement  of  the  suit,  and  if  the  statute  of  limita- 
tions has  run  before  such  new  cause  of  action  has  been  stated,  the 
plea  of  the  statute  will  be  a  defense  to  such  new  cause  of  action. 

3.  Negligence,  S  119* — what  plaintiff  must  aJlege  in  action  for 
damages  for  personal  injuries  negligently  caused.  One  of  the  three 
essential  elements  of  a  cause  of  action  for  damages  for  personal  in- 
juries negUgently  caused,  which  the  plaintiff  must  aver  and  prove 
in  order  to  entitle  him  to  recover,  is  the  existence  of  a  duty  on  the 
part  of  defendant  to  protect  the  plaintiff  from  the  injury  of  which 
h,e  complains. 

4.  NsGLiGENCE,  \  119* — When  averment  as  to  duty  of  defendant 
to  prevent  infury  insufficient.  An  allegation  in  an  action  for  dam- 
ages for  injuries  alleged  to  be  due  to  the  negligence  of  another,  that 

•See  nUnols  Notes  Dls««t»  Vols.  XI  to  XV,  and  CnmnbiMve  QmuiU^ 
topic  and  eectloa  Dumber. 
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It  ts  the  duty  of  the  defendant  to  do  or  not  to  do  certain  things,  Is 
a  legal  conclusion  and  insufficient,  as  the  declaration  must  state 
the  fftcta  from  which  the  duty  may  be  raised. 

5.  Plbading,  §  466* — when  defects  or  emfo«iofW  cured  by  verdict. 
The  general  rale  is  that  where  there  is  any  defect.  Imperfection 
or  omission  in  any  pleading,  whether  in  substance  or  form,  which 
would  have  been  a  fatal  objection  upon  demurrer,  yet,  if  the  issue 
joined  be  such  as  necessarily  required,  on  the  trial,  proof  of  the 
facts  BO  defectively  or  imperfectly  stated  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  either  the  judge  would  direct 
the  jury  to  give,  or  the  jury  would  have  given,  the  verdict,  such 
defect,  imperfection  or  omission  is  cured  by  the  verdict. 

6.  Ldotation  of  AcnoNS,  S  60* — when  amendment  or  additional 
count  merely  a  restatement  of  cause  of  action.  Where  there  is  no 
demurrer  to  a  declaration  and  the  question  whether  the  cause  of 
action  stated  in  an  amended  declaration  or  additional  count  filed  af- 
ter the  running  of  the  statute  of  limitations  is  the  same  cause  of 
action  as  is  stated  in  the  original  declaration  arises  upon  the 
pleadings  before  verdict,  such  amended  declaration  or  additional 
count  will  be  held  to  only  restate  a  good  cause  of  action  defectively 
stated  in  the  original  declaration,  if  the  necessary  allegations  may 
be  fairly  and  reasonably  inferred  or  may  reasonably  be  found  to  be 
implied,  in  what  is  said  in  the  original  declaration. 

7.  LAin>LORD  AND  TENANT,  f  258* — whcn  presumed  that  lessee  had 
object  in  having  stairway  repaired.  Where  a  landlord  is  required 
by  the  terms  of  a  lease  to  remodel  a  building  so  that  the  lower 
floor  could  be  used  for  store  purposes  and  the  upper  floor  for  flat 
purposes,  by  the  lessee  and  to  build  an  exterior  stairway  as  means 
of  access  to  such  upper  floor  and  to  keep  the  stairway  in  good 
repair,  it  must  be  presumed  in  an  action  by  the  wife  of  lessee  for 
damages  for  injuries  alleged  to  be  due  to  defects  in  the  stairway 
that  the  lessee  had  an  object  in  requiring  the  stairway  to  be  kept 
in  repair,  and  that  it  was  intended  by  the  lease  that  he  should  use 
it  in  some  way  connected  with  his  own  home  or  business. 

8.  Husband  and  wnv,  S  73* — when  wife  of  lessee  right  to  use 
stairway  on  leased  premises.  A  wife  has  the  right  to  use  an  exterior. 
stairway  of  premises  leased  by  the  husband,  leading  from  an  upper 
story  used  by  them  for  flat  purposes  to  the  street. 

9.  Limitation  or  actions,  |  ^8* — when  declaration  defectively 
stating  good  cause  of  action  not  harred.  An  original  declaration  by 
a  wife  of  a  lessee  against  the  landlord  for  damages  for  personal 
injuries  sustained  because  of  the  failure  of  the  landlord  to  keep 
an  exterior  stairway  leading  from  the  second  floor  of  the  leased 
building,  the  upper  floor  of  which  was  used  by  lessee  for  residence 
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purposes  and  the  lower  part  for  business  purposes,  to  the  street,  in 
repair,  which  alleged  that  defendant  entered  ijito  an  agreement 
with  the  husband  of  plaintiff  to  keep  the  roof,  stairway  and  outer 
walks  of  the  leased  building  in  good  repair  and  condition,  and 
further  ayerred  that  thereby  defendant  undertook  to  keep  said 
stairway  in  good  repair  and  condition,  held  to  defectiyely  state  a 
good  cause  of  action  as  to  the  duty  of  the  defendant  to  repair  the 
premises  and  as  to  the  right  of  plaintifE  to  be  upon  the  stairway 
when  injured,  so  that  when  amplified  by  an  additional  count  setting 
out  the  terms  of  the  agreement— a  lease— the  statute  of  limita- 
tions was  not  a  bar. 

10.  Laitdlobd  Ain>  tenant,  S  226* — wKen  landlord  liable  to  wife 
of  leMsee  for  damaget  for  perMonal  injuricM  due  to  defective  Btair- 
toay.  Where  a  landlord  has  coyenanted  to  keep  premises  in  repair, 
the  lower  floor  of  which  is  used  by  the  lessee  for  business  purposes 
and  the  upper  for  residence  purposes,  he  is  liable  to  the  wife  of 
the  lessee  for  damages  for  personal  injuries  sustained  while  using 
a  defectiye  stairway  leading  ft^m  the  upper  floor  to  the  street 
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James  B.  Paden,  Defendant  in  Error^  t.  Gbieago,  Bock 
Island  &  Pacific  Bail  way  Company^  Plaintiff  in 
Error. 

Gen.  No.  6^42.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Jos  A. 
Davis,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.  Affirmed.  Opinion  flled  December  27,  1915.  Rehearing  denied 
February  1,  1916. 

Statement  of  tlie  Case. 

Action  by  James  B.  Paden,  plaintiff,  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Company, 
defendant,  to  recover  damages  for  personal  injuries 
sustained  as  a  result  of  the  car  from  which  he  was  un- 
loading coal  being  struck  by  another  car  with  such 
force  as  to  throw  plaintiff  to  the  ground.  From  a 
judgment  for  plaintiff,  defendant  brings  error. 

•Sm  nilnoli  N«tM  IHSM*,  Volt.  XI  to  XT,  asd  C«iii«l«tlT«  Qnartorlr,  MMie 
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Plaintiff  was  a  teamster,  and  was  unloading  coal 
from  a  car  that  had  been  placed  on  a  side  track  by  the 
defendant,  and'  while  so  engaged  a  switching  crew  of 
the  defendant  shoved  another  car  against  the  one  from 
which  the  plaintiff  was  taking  coal,  with  such  force  as 
to  throw  him  to  the  ground  and  injure  him. 

The  declaration  charged  that  the  defendant  in  the 
use  and  operation  of  its  railroad  had  a  team  or  mer- 
chandise track  connected  with  its  road  in  the  Village  of 
DePue,  in  the  County  of  LaSalle,  which  track  was  used 
by  the  defendant  in  placing  cars  thereon  containing 
freight,  so  that  parties  entitled  thereto  might  be  ena- 
bled to  unload  said  freight  from  said  cars,  or  load 
freight  into  the  cars;  that  on  January  12,  1914,  the 
plaintiff  was  engaged  in  unloading  certain  freight  from 
one  of  the  cars  so  used  and  operated  by  the  defendant 
while  said  car  was  standing  upon  the  said  merchandise 
track. 

The  only  instruction  given  at  the  instance  of  plain- 
tiff, was  on  the  measure  of  damages.  The  injury 
claimed  was  an  aggravation  of  a  hernia,  from  which 
the  plaintiff  had  been  some  time  suffering,  and  there 
was  evidence  before  the  jury  as  to  a  surgical  operation 
performed  on  plaintiff  after  the  time  in  question.  The 
instruction  complained  of  informed  the  jury  that  if 
they  found  the  defendant  guilty  in  assessing  damages 
**they  shoidd  take  into  consideration  all  the  facts  and 
circumstances  shown  by  the  evidence  before  them ;  the 
nature  and  extent  of  the  plaintiff  ^s  physical  injuries,  if 
any,  so  far  as  the  same  are  alleged  in  the  declaration 
and  shown  by  the  evidence. '  ^ 

The  court,  at  the  instance  of  the  defendant,  in- 
structed the  jury  that  the  damages  must  be  confined  to 
such  as  were  the  natural  proximate  result  of  the  de- 
fendant's neglect;  that  the  burden  of  proof  was  on  the 
plaintiff  to  show  his  injuries  were  caused  by  the  de- 
fendant's neglect,  and  if  they  believed  that  the  injuries 
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from  which  plaintiff  complained  resulted  from  other 
causes  than  the  defendant's  negligence  that  the  com- 
plainant conld  not  recover  anything  for  injuries,  and 
specifically  told  them  if  they  found  from  the  evidence 
that  the  condition  of  the  plaintiff's  rupture  which  ne- 
cessitated the  operation  he  underwent  did  not  result 
from  the  accident  of  which  he  complains  as  a  natural 
and  proximate  consequence,  but  was  a  condition  in  no 
way  connected  therewith,  then  in  determining  what  his 
damages  were  they  should  leave  out  of  consideration 
the  fact  of  the  operation,  the  time  lost  thereby,  and  the 
expense  paid  and  suffering  connected  therewitlL 

William  D.  Fullbbton  and  A.  B.  Ekoch,  for  plain- 
tiff in  error. 

Thomas  N.  Haskins  and  BxrrrsBS  ft  Clabk^  for  de- 
fendant in  error, 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  PLEADnro,  S  466* — when  defectg  or  omUsiom  in,  cured  Inf  ver- 
dict. Where  there  is  any  defect,  imperfection  or  omission  in  any 
pleadinflT,  whether  in  substance  or  in  form,  which  wonld  have  been 
a  fatal  objection  on  demurrer,  yet  if  the  issue  Joined  be  such  as 
necessarily  required,  on  the  trial,  proof  of  the  facts  so  imperfectly 
or  defectirely  stated  or  omitted,  and  without  which  it  is  not  to  be 
presumed  that  the  Judge  would  direct  the  Jury  to  give,  or  the  Jury 
would  have  glyen,  the  verdict,  such  defect,  imperfection  or  mnission 
is  cured  by  the  verdict. 

2.  Pleading,  %  466* — when  defective  deelaration  in  action  for 
negligent  injuties  cured  hy  verdict.  In  an  action  by  a  teamster  for 
damages  for  personal  injuries  sustained  as  the  result  of  the  car  from 
which  plaintiff  was  unloading  coal  on  a  sidetrack  of  a  railroad 
company  being  struck  by  another  car  being  switched  on  the  tra6k 
by  the  company's  servants,  a  declaration  which  failed  to  aUege 
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that  plaintiff  was  lawfully  on  such  Bide  track,   held  good  after 
verdict 

3.  Dahaobb,  I  205* — when  imtruction  that  dam€kge$  can  only  he 
bated  upon  injury  complained  of  i$  necessary.  Where  a  plaintiff 
in  a  personal  injury  action  is  suffering  disability  that  may  have 
arisen  only  in  part  from  the  injury  complained  of,  instructions  as 
to  the  measure  of  damages  that  might  otherwise  be  good  should  be 
carefully  guarded,  and  the  Jury  clearly  informed  that  damages 
can  be  based  only  upon  the  injury  complained  of. 

4.  DAMAQsa,  S  202* — when  instruction  on  measure  of  damages 
for  personal  injuries  not  misleading.  In  an  action  for  damages  for 
personal  injuries  sustained  by  a  teamster  engaged  in  unloading 
coal  from  a  car  on  a  railroad  side  track,  as  the  result  of  the  car  be- 
ing struck  by  anotl^er  car  so  as  to  cause  plaintiff  to  fall  to  the 
ground,  an  instruction  on  the  measure  of  damages  that  if  the  Jury 
found  the  defendant  guilty  in  assessing  damages  "they  should  take 
into  consideration  all  the  facts  and  circumstances  shown  by  the  evi- 
dence before  them,  the  nature  and  extent  of  plaintiff's  physical  in- 
Jnries,  if  any,  so  fftr  as  the  same  are  alleged  in  the  declaration  and 
shown  by  the  evidence,"  held  not  misleading  where  the  court  gave 
other  instructions  limiting  the  plaintllTs  damages  to  such  as  were 
the  proximate  result  of  the  defendant's  neglect,  and  were  not  due  to 
other  causes,  and  specifically  told  them  that  if  they  found  from 
the  evidence  that  the  condition  of  plaintiff's  rupture  which  necessi- 
tated the  operation  he  underwent  did  not  result  from 'the  accident 
as  the  natural  and  proximate  consequence  thereof,  then,  in  deter- 
mining the  damages,  they  should  leave  out  of  consideration  the 
fact  of  the  operation,  the  time  lost  thereby,  and  the  expense  paid 
and  suffering  connected  therewith. 
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Josepli  H.  Paxton  et  aL^  Appellees^  t.  William  H.  Fa- 
bry et  al.^  Appellants. 

Gen.  No.  6^221.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Lake  county;  the  Hon.  Cuobe 
C.  Bdwabds,  Hon.  Charles  H.  Donnelly  and  Hon.  Abthub  H. 
F^ST,  Judges,  presiding  en  hanc.  Heard  in  this  court  at  the  Oc- 
tober term,  1916.  Reversed.  Opinion  filed  December  27,  1915. 
Rehearing  denied  February  1,  1916. 

Statement  of  the  Case. 

Bill  by  Josepli  H.  Paxton  and  thirteen  other  lessees 
of  property  to  restrain  Bradford  E.  Simmons,  as  lajid- 
lord,  and  William  H.  Fabry  and  M.  F.  Ellis,  as  lessees, 
from  using  the  premises  occupied  by  defendants  Fabry 
and  Ellis  as  a  drug  store,  cigar  store  and  physician's 
office.  From  a  decree  granting  a  preliminary  injunc- 
tion, defendants  appeal. 

Some  time  prior  to  August,  1914,  defendant  Brad- 
ford E.  Simmons  was  the  owner  of  a  store  building  and 
lot  on  which  it  was  located,  in  Zion  City,  Lake  county, 
Illinois,  and  the  other  defendants,  William  H.  Fabry 
and  M.  F.  Ellis  were  using  a  part  of  if,  under  a  lease 
from  Simmons,  as  a  drug  store  in  which  they  also  sold 
cigars.  A  resident  physician  had  an  office  in  the  build- 
ing. On  May  3,  1915,  after  this  condition  had  existed 
for  nine  months  or  more,  plaintiffs,  fourteen  lessees  of 
residence  properties  in  the  City  of  Zion,  filed  a  bill  for 
injunction  to  restrain  such  use  of  said  building,  and 
applied  to  the  court  for  an  interlocutory  decree  enjoin- 
ing such  use  pending  the  litigation.  The  application 
was  heard  on  the  bill  and  affidavits  in  support  thereof, 
and  affidavits  of  the  defendants  who  appeared  and 
without  answering  the  bill,  resisted  the  application. 
A  decree  was  entered  restraining  the  defendants,  until 
the  further  order  of  the  court,  from  using  any  part  of 
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said  premises  as  a  cigarette,  cigar  or  tobacco  store ;  or 
a  place  for  the  manufacture  or  sale  of  tobacco  in  any 
form  or  manner;  or  pharmacy,  apothecary  shop  or 
drug  store ;  or  a  place  for  the  manufacture  or  sale  of 
drugs  or  medicines  of  any  kind;  or  the  oflSce  or  resi- 
dence of  a  practicing  physician,  surgeon  or  other  per- 
son actually  engaged  in  the  practice  of  medicine  or 
surgery. 

The  theory  of  the  bill  was  that  John  Alex.  Dowie,  in 
his  lifetime,  prior  to  1899,  organized  a  religious  sect 
opposed  to  the  business  and  practices  sought  to  be  en- 
joined, and  various  other  forms  of  business  regarded 
legitimate  and  proper  in  civilized  communities,  and  still 
other  practices  that  are  generally  condemned  as  im- 
moral and  illegal;  that  in  1899  the  site  of  Zion  City 
was  selected  as  the  location  of  the  society  in  which  such 
business  and  practices  shoidd  be  prohibited;  that  in 
furtherance  of  that  purpose  Dowie  obtained  title  to 
nearly  all  the  land  within  the  present  city  limits  and 
executed  leases  for  the  term  of  1100  years,  containing 
restrictive  covenants  against  said  uses ;  that  a  building 
plan  was  also  adopted  to  that  end,  and  various  state- 
ments were  publicly  made  and  published  by  Dowie  pro- 
claiming such  purposes ;  that  afterwards  Dowie  became 
insolvent  and  his  property,  including  a  large  portion  of 
the  land  within  the  limits  of  Zion  City,  passed  into  the 
hands  of  a  receiver  under  the  control  of  a  Federal 
court,  and  the  receiver  made  sales  of  the  property  in 
various  ways  and  under  various  restrictions  that  re- 
sulted in  maintaining  such  restrictions  as  to  all  land 
sold ;  that  the  result  of  these  facts  was  that  the  owners 
of  land  in  the  City  of  Zion  holding  by  or  under  titles 
containing  such  restrictive  covenants  were  bound  by 
the  covenants,  and  also  that  the  owners  of  land  there 
situated  holding  under  titles  in  which  there  were  no 
restrictive  covenants  were  also  bound  if  they  pur- 
chased with  knowledge  of  the  plan  upon  which  the  said 
city  was  founded. 
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JoNES^  Addington,  Ames  &  Ssibold,  for  appellants; 
Keene  H.  Addingtok,  Albebt  F.  MscKLBif  buboeb  and 
Walteb  ELuf  iLTONy  of  counsel. 

Theodobe  Fobbt  and  C.  P.  Babnes,  for  appellees; 
Samuel  W.  Packabd,  of  oonnsel. 

Mb.  Justiob  Cabkes  delivered  the  opinion  of  the 
oonrt 

Abstraet  of  the  Deelslon. 

1.  Appeal  aicd  ebbob,  S  866* — what  is  effect  of  absence  of  certifi- 
cate of  evidence.  Where  there  is  no  Certificate  of  evidence,  the  Ap- 
pellate Ck)art  win  not  consider  affidavits  on  the  hearing  of  a 
preliminary  injunction  which  are  incorporated  in  the  record  and 
certified  to  by  the  clerk  of  the  court 

2.  Appeal  and  ebbob,  S  1271* — when  presumed  court  warranted 
in  finding  allegations  in  Ull  for  preliminarp  infunction  true.  It  wlU 
be  presumed,  in  the  absence  of  a  certificate  of  evidence,  on  appeal 
from  a  decree  granting  an  interlocutory  injunction,  where  affidavits 
read  on  the  hearing  are  a  part  of  the  record  on  appeal,  that  the 
court,  on  a  consideration  of  the  bill  and  the  affidavits  filed,  was 
warranted  in  finding  that  the  allegations  of  fact  found  in  the  bill 
were  true. 

3.  iNjTTifCTioN,  I  164* — what  considered  on  applicaiion  fory  pre- 
liminary  infunction.  The  merits  of  the  case  are  not  passed  upon  in 
considering  the  issuance  of  a  preliminary  injunction,  but  the  court 
should  inquire  whether  less  harm  will  result  to  the  enjoined  party 
if  he  should  finally  be  victorious  than  would  accrue  to  the  com- 
plainant from  the  absence  of  the  injunction  were  he  a  winning 
party. 

4.  Injunction,  |  164* — when  preliminary  infunction  granted. 
When  the  questions  to  be  ultimately  decided  are  serious  or  doubtful, 
the  legal  discretion  of  the  Judge  in  granting  a  preliminary  injunc- 
tion should  be  infiuenced  largely  by  the  consideration  that  the 
injury  to  the  moving  party  will  be  certain  and  irreparable  if  the 
motion  is  denied,  while  the  inconvenience  and  loss  to  the  opposing 
party  will  be  inconsiderable  and  may  well  be  indemnified  by  proper 
bond  if  the  injunction  is  granted. 

6.  Injunction,  S  168* — what  is  ohiect  of  preliminary  infunction. 
The  object  of  a  preliminary  injunction  is  to  maintain  the  status 

•Sm  lUlnols  Notes  Dlsest,  V«ls.  XI  to  ZV.  and  CunatetlT*  QMwtwIy. 
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quo  to  maintain  property  in  its  existing  condition,  to  prevent  far- 
thiBT  or  impending  injury  and  not  to  determine  the  ristht  itself. 

6.  UfTuvcnov,  S  154'* — when  mandatory  injunction  not  (fronted 
on  preliminary  hearing.  Great  caution  should  be  used  in  issuing  a 
mandatory  injunction  at  a  preliminary  hearing  and  the  complain- 
ant must  make  out  a  clear  caae  free  from  doubt  or  dispute  as  a 
basis  for  its  issuance. 

7.  IirjvKCnoH,  I  164'* — when  preliminary  injunction  wiU  not  he 
isened.  When  the  question  of  law  is  one  of  the  chief  issues  to  be  de- 
termined on  the  final  hearing,  and  complete  relief  can  then  be  af- 
forded, the  complainant  Is  not  entitled  to  a  preliminary  injunction. 

8.  IirjuiTOTioir,  |  240'* — when  mandatory  injunction  pranted  on 
llntU  hearing.  Where»  on  a  final  hearing  a  mandatory  injunction 
la  asked,  it  is  the  duty  of  the  court  to  consider  the  inconyenience 
and  damage  that  will,  result  to  the  defendant  as  well  as  the  benefit 
to  accrue  to  the  complainant,  by  the  granting  of  the  writ,  and 
where  the  defendant's  damages  and  injuries  will  be  greater  by 
granting  the  writ  than  will  be  the  complainant's  benefits  by 
g^ranting  the  writ,  or  greater  than  will  be  complainant's  damages 
tyy  the  refusal  of  it,  the  court  will,  in  the  exercise  of  a  sound  dis- 
cretion, refuse  the  writ 

9.  InjuncnoN,  %  154'* — what  doee  not  constitute  irreparable  in- 
jury  OMthorissing  ieeuance  of  temporary  injunction.  The  mainte- 
nance of  an  ordinary  drug  store  and  physician's  ofllce  in  the  City 
of  ZIon  daring  the  pendency  of  a  suit  for  an  injunction,  in  ylolation 
of  restrictiye  covenants,  does  not  constitute  such  a  threatened  mis- 
chief and  injury  as  should  be  held  irreparable  in  passing  on  a  mo- 
tion for  a  temporary  injunction. 

10.  Injunction,  |  164* — when  temporary  injunction  ie  in  nature 
of  mandatory  injunction  and  improper.  An  order  restraining  the 
use  of  a  building  for  an  ordinary  drug  store  and  physician's  ofllce 
in  a  city  daring  the  pendency  of  a  suit,  in  violation  of  restrictive 
covenants,  is  in  the  nature  of  a  mandatory  injunction  granting  the 
relief  sought  by  the  bill  in  advance  of  a  hearing  on  the  merits,  and 
should  not  be  granted. 
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Witteman  Company,  Defendant  in  Error,  y.  Frank  A. 
Ooeke  et  al.,  Plaintiffs  in  Error. 

Gen.  No.  6,134. 

1.  Appbai<  and  ebbob,  S  623* — what  is  effect  of  one  defendant 
dying  pending  appeal  by  other  defendants.  Where  one  of  several 
defendants  dies  pending  the  appeal  by  other  defendants  and  the 
death  of  the  deceased  Is  suggested,  the  suit  may  proceed  without 
further  action  by  appellants  as  to  such  deceased  defendant  or  his 
representatives. 

2.  Appeal  and  ebbob,  §  801* — when  ruling  of  court  striking 
amended  special  plea  from  files  not  reviewed.  A  ruling  of  the  court 
striking  an  amended  special  plea  from  the  files  cannot  be  reviewed 
In  a  court  of  appeal  unless  the  pleading  and  the  showing  and  the 
ruling  are  preserved  In  a  bill  of  exceptions. 

3.  Appeal  and  ebbob,  {  1275* — when  presumed  court  properly 
struck  amended  special  plea  from  files.  In  the  absence  of  a  bill  of 
exceptions,  It  will  be  presumed  that  the  trial  court  properly  struck 
from  the  files  an  amended  special  plea. 

4.  Pleading,  §  379* — when  issue  formed.  Where  a  special  count 
In  a  declaration  against  the  guarantors  on  a  promissory  note  was 
met  by  a  plea  of  nonassumpslt,  to  which  was  filed  a  proper  replica- 
tion, held  that  the  case  was  at  Issue. 

5.  Appeal  and  ebbob,  S  1275* — when  presumed  that  proofs  jus- 
tified finding  and  judgm^ent.  Where  the  proofs  heard  upon  a  trial 
are  not  preserved  by  a  bill  of  exceptions.  It  must  be  conclusively 
presumed  that  the  proofs  justified  the  finding  and  the  Judgment. 

6.  Pleading,  S  379* — when  oral  issue  formed  by  parties  volun- 
tarily going  to  trial.  Where  parties  voluntarily  go  to  trial  without 
the  formation  of  a  written  Issue,  the  case  Is  treated  as  If  an  oral 
Issue  was  formed. 

7.  GuABANTT,  S  30* — when  executrix  not  proper  party  to  action 
against  joint  guarantors  of  note.  Where  a  suit  Is  brought  against 
several  persons  on  a  guaranty,  including  the  executrix  of  a  de- 
ceased guarantor,  the  suit  is  properly  dismissed  as  to  the  executrix, 
as  the  cause  could  not  proceed  against  them  jointly. 

8.  Appeal  and  ebbob,  §  1462* — when  failure  to  amend  declaration 
by  striking  out  name  of  defendant  dismissed  from  case  not  revers- 
ible error.  Where  a  suit  was  brought  on  a  guaranty  against  sev- 
eral persons  jointly,  including  the  executrix  of  a  deceased  guarantor, 
the  fact  that,  upon  dismissing  the  case  as  to  the  executrix  the 

•See  Ullnols  Notes  Diseit,  Vols.  XI  to  XV,  and  CamolatlTO  Qaorterly,  —mo 
topic  and  tectlon  number. 


Second  District — Febbtjabt,  1916,  109 


Witteman  Company  y.  Goeke,  200  111.  App.  108. 

declaration  was  not  amended  by  striking  out  her  name  as  a  de- 
fendant, held  not  reversible  error. 

9.  GuABANTT,  S  39* — when  joint  judgment  lies  only  against  liv- 
ing guarantors.  In  an  action  against  several  guarantors  of  a  prom- 
issory note  including  the  executrix  of  a  deceased  guarantor,  a  Joint 
Judgment  can  be  rendered  only  against  the  living  guarantors. 

EIrror  to  the  Circuit  Court  of  Kane  county;  the  Hon.  Mazzini 
Slusseb,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.     Affirmed.     Opinion  filed  February  8,  1916. 

J.  C.  Murphy  and  E.  L.  Lyon,  for  plaintiffs  in  error. 
J.  M.  ManIiBy,  for  defendant  in  error, 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

This  is  a  suit  by  the  Witteman  Company,  hereinafter 
called  plaintiff,  against  certain  guarantors  of  a  prom- 
issory note.  After  certain  pleading  a  jury  was  waived 
and  the  cause  was  tried  and  there  was  a  finding  and  a 
judgment  against  four  of  the  defendants  for  $2,752.75, 
and  two  of  the  defendants  have  sued  out  this  writ  of 
error  to  review  said  judgment.  Another  defendant  has 
appeared  and  adopted  the  assignments  of  error  by  said 
original  plaintiffs  in  error.  The  death  of  the  fourth 
defendant  has  been  suggested  here.  Plaintiffs  in  error 
have  not  brought  in  his  legal  representatives  or  heirs 
at  law.  We  assume  that  under  Fortune  v.  Gilberty  210 
HI.  354  (which  was  a  writ  of  error  in  the  Supreme 
Court),  the  suit  may  proceed  here  without  further 
action  as  to  said  deceased  defendant  or  his  representa- 
tives or  heirs.  There  is  no  bill  of  exceptions  in  the  rec- 
ord. The  attorneys. who  prosecute  the  writ  of  error 
say  they  were  not  in  the  case  in  the  court  below. 

The  record  here  is  certified  to  be  complete,  but  it 
does  not  disclose  such  a  condition  as  defendants  claim 
in  their  brief.  Plaintiff  filed  a  special  count  upon  the 
guaranty  sued  upon  and  the  common  counts.    Defend- 
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ants  filed  a  plea  of  the  general  issue  to  the  special 
count  of  the  declaration  and  a  special  plea  to  the  entire 
declaration.  To  this  special  plea  a  demurrer  was  sus- 
tained. Defendants  did  not  abide  by  that  special  plea 
but  obtained  leave  to  file  an  amended  special  plea. 
Counsel  for  defendants  state  that  plaintiff  filed  a  de- 
murrer to  said  amended  special  plea;  that  it  was  sus- 
tained; that  defendants  then  obtained  leave  to  file  a 
second  amended  plea  and  did  file  the  same ;  that  plain- 
tiff filed  a  demurrer  thereto;  that  the  demurrer  was 
sustained  and  the  second  amended  special  plea  was 
stricken  from  the  files.  This  is  a  misstatement  of  the 
record.  An  amended  special  plea  was  filed.  It  was 
not  demurred  to,  but  a  motion  was  made  to  strike  it 
from  the  files  and  that  motion  was  granted.  No  ques- 
tion arises  here  upon  the  original  special  plea  because, 
by  filing  by  leave  of  court  an  amended  special  plea,  de- 
fendants abandoned  the  original  special  plea.  No  ques- 
tion arises  upon  the  amended  special  plea  because  it 
was  not  demurred  to,  but  was  stricken  from  the  files, 
and  no  bill  of  exceptions  was  taken,  preserving  said 
amended  plea  and  the  showing  that  was  made  tipon  the 
motion  to  strike  it  from  the  files  nor  the  ruling  of  the 
court  thereon.  In  this  State  a  ruling  of  the  court 
striking  a  pleading  from  the  files  cannot  be  reviewed  in 
a  court  of  appeal  unless  the  pleading  and  the  showing 
and  the  ruling  are  preserved  in  a  bill  of  exceptions.  In 
the  following  cases  a  pleading  had  been  stricken  from 
the  files  and  the  rule  just  stated  was  applied :  SneU  v. 
Trustees  M.  E.  Church,  58  111.  290 ;  Barger  v.  Hobbs, 
67  HI.  592 ;  Reed  v.  Home,  73  HI.  598 ;  Harms  v.  Au- 
field,  79  111.  257 ;.  Fanning  v.  Russell,  81  111.  398 ;  Conr- 
soliddted  Coal  Co.  of  St.  Louis  v.  Peers,  166  HI.  361 ; 
Gay  nor  v.  Hibemia  Sav.  Bank,  166  HI.  577;  N  ester's 
Estate  V.  Carney  Bros.  Co.,  98  111.  App.  630 ;  Ackerman 
V.  People,  100  HI.  App.  125.  In  Toum  of  Scott  v.  Art- 
man,  237  HI.  394,  the  same  principle  was  applied  to  a 
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special  statutory  proceeding  in  which  the  separate  an- 
swer of  one  defendant  had  been  stricken  from  the  files, 
and  that  action  was  assigned  for  error.  In  some  of 
these  cases  stress  is  laid  upon  the  proposition  that  an 
exception  to  the  ruling  of  the  court  must  be  preserved 
by  a  bill  of  exceptions  in  order  to  present  the  matter 
for  decision.  That  particular  matter  has  been  obviated 
by  section  81  of  the  Practice  Act,  as  amended  in  1911 
(J.  &  A.  ^8618).  But  the  other  cases  show  that  that 
is  not  the  only  purpose  for  which  a  bill  of  exceptions  is 
necessary  in  order  to  present  such  an  order  for  re- 
view. A  pleading  which  has  been  stricken  from  the 
files  is  no  longer  a  part  of  the  common-law  record  and 
can  only  be  brought  to  the  attention  of  the  upper  courts 
by  a  bill  of  exceptions.  Such  a  motion  is  not  based 
upon  any  defect  of  the  pleading  which  could  be  reached 
by  demurrer,  but  upon  other  grounds,  and  the  parties 
have  a  right  to  offer  proofs  by  aflSdavit  or  otherwise, 
and  without  a  bill  of  exceptions  it  cannot  be  known 
whether  the  proofs  justified  the  order.  Unless  those 
proofs  are  preserved  by  a  bill  of  exceptions,  the  order 
must  be  presumed  to  be  correct.  It  was  said  in  Fan- 
ning V.  Russell,  supra:  ^*It  will  not  be  denied  that  cases 
may  occur  where  such  an  order  would  be  proper.  There 
being  no  bill  of  exceptions  to  show  the  contrary,  this 
court  will  presume  that  a  proper  case  for  such  an  order 
was  made  before  the  Circuit  Court.  *  *  In  Consolidated 
Coal  Co.  of  St.  Louis  v.  Peers,  supra,  the  court  said : 
*  *  There  are  some  circumstances  under  which  the  court 
may  properly  strike  a  plea  from  the  files — and  this 
even  when  it  presents  a  good  defense  to  the  action ;  and 
therefore,  when  the  record  does  not  show  upon  what 
ground  the  action  of  the  court  was  based,  it  will  be  pre- 
sumed, in  favor  of  the  ruling  of  the  court,  that  suffi- 
cient cause  to  justify  its  action  was  made  to  appear. ' ' 
In  Gaynor  v.  Hibernia  Sav.  Bank,  supra,  it  was  said  of 
Fanning  v.  Ri^sell,  supra:  ''In  the  last  case  it  was  said 
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that  the  pleas  stricken  from  the  files  presented  on  their 
face  a  good  defense  to  the  action,  but  as  a  case  might 
occur  where  an  order  striking  them  from  the  files 
would  be  proper,  it  would  be  presumed,  in  the  absence 
of  a  bill  of  exceptions,  that  a  proper  case  for  such  an 
order  was  made."  Upon  this  record  it  is  therefore 
presumed  that  the  court  properly  struck  from  the 
files  the  amended  special  plea,  and  neither  the  orig- 
inal nor  the  amended  special  plea  are  therefore  before 
this  court  for  review,  and  the  supposed  history  of  the 
case,  set  out  quite  fully  in  defendant's  brief,  has  no 
basis  in  the  record  before  us. 

Counsel  for  defendant  insist  that  there  is  in  this  rec- 
ord no  general  issue,  and  no  issue  joined  or  to  be  tried, 
and  that  all  that  was  or  could  have  been  heard  was  an 
assignment  of  damages  upon  a  default.  The  record  is 
entirely  to  the  contrary.  The  first  plea  is  to  the  eflfect 
that  the  defendants  named  therein  (being  all  the  de- 
fendants except  the  defendant  Rathbun,  hereinafter 
named),  come  **and  defend  the  wrong  and  injury, 
when,  etc.,  and  say  that  they  did  not  promise  in  manner 
and  form  as  the  plaintiff  has  above  thereof  complained 
against  them  in  and  by  the  special  count  of  the  declara- 
tion; and  of  this  the  said  defendants  put  themselves 
upon  the  country.''  To  this  plea  appellee  replied  as 
follows:  *'And  the  plaintiff  as  to  the  plea  of  the  de- 
fendants to  the  common  counts  of  the  declaration,  and 
as  to  the  plea  of  the  defendants  to  the  special  count  of 
the  declaration  by  them  first  above  pleaded,  and  where- 
of they  have  put  themselves  upon  the  country,  doth  the 
like."  There  is  no  formal  plea  to  the  common  counts 
in  the  record  before  us.  There  was  an  order  of  court 
which  found  that  the  pleadings  had  been  lost  and  gave 
leave  to  supply  them,  and  it  therefore  may  be  that 
there  was  such  a  plea  to  the  common  counts  which  was 
lost  and  not  supplied,  but  this  is  a  perfect  replication 
to  the  plea  of  nonassumpsit,  filed  to  the  special  count  of 
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the  declaration,  and  it  forms  a  complete  issue.  There- 
after an  order  to  the  following  effect  was  entered  on 
the  day  of  the  trial  and  judgment :  *' And  now  by  agree- 
ment of  parties  hereto  it  is  ordered  by  the  court  that  a 
jury  be  and  the  same  is  hereby  waived  herein  and  the 
issues  in  this  cause  submitted  to  the  court  for  trial  to 
be  heard  instanter.^'  Here  follows  the  usual  order, 
showing  the  trial  of  the  cause  and  the  finding  and  the 
judgment  of  the  court.  It  does  not  admit  of  doubt  that 
according  to  this  record  the  issues  so  submitted  and 
tried  were  made  up  of  the  special  count  of  the  declara- 
tion upon  said  guaranty,  the  plea  of  the  general  issue 
thereto  and  said  replication  to  said  plea.  As  the  proofs 
heard  upon  said  trial  are  not  preserved  by  a  bill  of  ex- 
ceptions, it  must  be  conclusively  presumed  that  the 
proofs  justified  the  finding  and  the  judgment.  It  ought 
also  to  be  said  in  this  connection  that  the  sole  object  of 
said  attempted  special  pleas  was  to  set  up  that  these 
guarantors  were  released  by  a  valid  extension  of  time 
to  the  maker  of  the  note  on  the  back  of  which  the  guar- 
anty in  suit  was  written,  and  that  it  is  held  in  Harri- 
son V.  Thackaberry,  248  HI.  512,  and  in  many  cases 
there  cited,  that  such  an  extension  releasing  the  surety 
may  be  given  in  evidence  under  the  general  issue. 
Therefore,  upon  this  record,  it  is  conclusively  pre- 
sumed that  the  defendants  had  a  fair  opportunity  to 
prove  that  defense. 

This  record  does  not  show  a  plea  to  the  cominon 
counts.  It  is  argued  that  it  was  error  to  go  to  trial 
without  an  issue  having  been  formed  upon  them.  There 
might  be  force  in  this  position  if  the  court  had  com- 
pelled defendants  to  go  to  trial  without  issue  being 
joined  thereon,  but  the  record  above  recited  shows  that 
defendants  were  not  forced  to  trial  but  voluntarily 
went  to  trial  by  agreement.  It  is  well  settled  in  this 
State  that  when  parties  voluntarily  go  to  trial  without 
the  formation  of  a  written  issue,  the  case  is  treated  as 
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if  an  oral  issue  had  been  joined.  Strohm  v.  Hayes,  70 
ni.  41 ;  Shreffler  v.  Nadelhoffer,  133  111.  536,  547 ;  Kaest- 
ner  v.  First  Nat  Bank  of  Chicago,  170  HI.  322;  De- 
vine  V.  Chicago  City  Ry.  Co.,  237  HI.  278;  Supreme 
^Court  of  Honor  v.  Barker,  96  111.  App.  490 ;  Anderson 
V.  Patty,  168  HI.  App.  151 ;  Ryan  v.  McGirr,  168  HI. 
App.  415.  Moreover,  if  the  course  pursued  should  be 
treated  as  an  abandonment  of  the  common  counts  by 
plaintiff,  no  harm  would  be  done  defendants,  because 
upon  the  record  the  judgment  is  conclusively  presumed 
to  be  correct  upon  the  issues  which  were  joined  in 
writing. 

The  guaranty  was  signed  by  five  persons,  one  of 
whom  (Eathbun)  had  died  before  the  suit  was  begun, 
and  his  executrix  was  named  as  a  codef  endant  with  the 
guarantors  still  living.  Afterwards  the  suit  was  dis- 
nodssed  by  plaintiff  as  to  said  executrix,  although  this 
was  omitted  from  the  abstract.  The  judgment  was 
against  the  four  living  guarantors.  The  cause  could 
not  proceed  against  them  and  the  executrix  jointly,  be- 
cause a  judgment  at  law  must  be  a  unit  {Jansen  v.  Var- 
num,  89  111.  100),  and  the  judgment  against  them  would 
be  for  the  payment  of  a  sum  certain  with  execution 
against  their  lands  and  goods,  whereas  a  judgment 
against  the  executrix  would  be  that  she  pay  the  amount 
in  due  course  of  administration.  She  could  not  have 
been  joined  as  a  defendant,  and  her  dismissal  was  nec- 
essary and  proper,  and  it  was  proper  to  take  judgment 
against  all  the  living  guarantors.  It  was  also  neces- 
sary and  proper  to  allege  in  the  special  count  that 
Eathbun  signed  the  note  and  that  he  had  since  died, 
and  the  further  allegation  that  an  executrix  had  been 
appointed  was  mere  surplusage.  Plaintiff  might  well 
have  amended  the  declaration  by  striking  out  her  name 
as  a  defendant  when  it  dismissed  her  out  of  the  case, 
but  the  fact  that  such  an  amendment  was  not  made  did 
not  harm  the  other  defendants,  and  in  our  judgment 
Was  not  reversible  error. 
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The  cost  of  the  additional  abstract  will  be  taxed 
against  appellants. '  The  judgment  is  affirmed. 

Affirmed. 


Cbrlstine  L,  Falm^  Appellant^  t,  Bockford  City  Trac- 
tion Company,  Appellee. 

Oen.  No.  6,144.    (Not  to  be  reported  In  fall.) 

AiH[>eal  from  the  Circuit  Court  of  Winnebago  county;  the  Hon. 
Abthub  H.  Fbost,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.    Affirmed.    Opinion  filed  February  8,  1916. 

Statement  of  the  Case. 

Action  by  Christine  L.  Palm,  plaintiff,  against  Bock- 
ford City  Traction  Company,  defendant,  to  recover 
damages  for  personal  injuries  sustained  by  falling 
from  the  step  of  defendant's  street  car.  From  a  judg- 
ment for  defendant  upon  a  directed  verdict,  plaintiff 
appeals. 

FiSHBB  &  North,  for  appellant. 

R.  K.  Welsh,  for  appellee. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeislon. 

1.  CABBIEB8,  i  476* — When  eridence  insufficient  to  establish  neg- 
ligence in  operation  of  street  car.  In  an  action  by  a  street  car 
passenger  to  recover  damages  for  injuries  alleged  to  have  been 
sustained  as  the  result  of  the  negligence  of  the  conductor  in  per- 
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mltting  the  exit  door  of  the  car,  which  was  of  the  pay-as-you-enter 
kind,  to  remain  open  while  the  car  was  lit  motion,  so  as  to  lead 
plaintiff  Into  the  belief  that  she  could  safely  alight,  where  It  ap- 
peared that  plaintiff  gave  the  signal  to  stop,  and  that  she  im- 
mediately followed  two  men,  one  of  whom  had  opened  the  exit  door, 
and  that  she  was  warned  by  the  conductor  not  to  get  off,  and 
that  he  could  not  close  the  door  after  the  men  who  had  passed  out 
because  plaintiff  was  in  the  way,  evidence  held  insufficient  to 
establish  negligence  in  operation  of  the  car. 

2.  Cabbiebs,  §  476* — tohen  evidence  sufficient  to  establish  that 
passenger  leaving  street  car  tohile  it  teas  in  motion  was  guilty  of 
contributory  negligence.  In  an  action  by  a  street  car  passenger  to 
recover  damages  for  personal  injuries  sustained  as  the  result  of 
stepping  from  the  exit  door  of  a  pay-as-you-enter  car  while  it  was 
in  motion,  where  it  appeared  that  plaintiff  gave  the  signal  to  stop 
and  immediately  followed  two  men,  one  of  whom  opened  the  exit 
door,  and  either  did  not  hear  or  disregarded  the  warning  of  the 
conductor  not  to  get  off,  and  the  latter  was  unable  to  close  the 
door  because  plaintiff  was  in  the  way,  evidence  held  sufficient  to 
establish  that  plaintiff  was  guilty  of  contributory  negligence. 


James  M.  Swan,  Defendant  In  Error,  t.  William  E. 
Loofboarrow,  Plaintiff  In  Error. 

Gen.  No.  6,147.    (Not  to  be  reported  In  fall.) 

Error  to  the  Circuit  Court  of  Kendall  county;  the  Hon.  Mazzini 
Slusseb,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.  Affirmed.  Opinion  filed  February  8,  1916.  Rehearing  denied 
April  6,  1916. 

Statement  of  the  Case. 

Action  by  James  M.  Swan,  plaintiff,  against  William 
K.  Loof bourrow,  defendant,  to  recover  upon  two  notes. 
After  judgment  by  default  for  plaintiff  and  denial  of  a 
motion  by  defendant  to  set  aside  the  default,  defendant 
brings  error. 

•See  nUnolfl  Notee  DIffefit,  Veil.  XI  to  XV,  and  Comiiltttlve  Qoarterly,  hwio 
topic  and  eeciion  namber. 
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Benjamin  P.  Hbrbington,  for  plaintiff  in  error. 

C.  A.  Darnell^  for  defendant  in  error. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision, 

1.  JtTDOMKiTT,  S  145* — tohen  affidavit  in  support  of  motion  to  set 
aside  default  insufficient  to  show  defense.  An  affidavit  of  merito- 
rious defense  in  support  of  a  motion  to  set  aside  a  default  in  an  ac- 
tion on  two  promissory  notes  which  related  to  "this  note,"  without 
indicating  which  note  was  meant,  and  alleged  that  the  note  was 
giyen  in  compliance  with  a  contract  for  the  exchange  of  lands,  but 
did  not  give  the  terms  of  the  contract  nor  state  with  whom  it 
was  made,  but  stated  that  plaintiff  did  not  comply  with  his  part 
of  the  contract  and  that,  because  of  his  failure  to  do  so,  plaintiff 
had  not  received  any  consideration  "for  the  above  mentioned  note," 
and  denied  that  he  was  indebted  to  plaintiff  in  any  amount,  but  did 
not  disclose  what  plaintiff  was  required  to  do  by  the  contract  nor 
that  he  in  any  respect  failed  to  comply  therewith,  held  to  state  a 
mere  conclusion  and  to  be  insufficient  to  show  a  defense  to  either 
note. 

2.  Judgment,  |  145* — when  affidavit  in  support  of  motion  to  set 
aside  default  insufficiently  discloses  right  of  set-off.  An  affidavit  of 
meritorious  defense  in  support  of  a  motion  to  set  aside  a  default  in 
an  action  on  two  promissory  notes,  which  stated  that  plaintiff  was 
indebted  to  affiant  in  a  certain  sum  but  which  did  not  disclose  how 
the  indebtedness  arose  nor  what  the  facts  were,  held  to  state  a 
legal  conclusion  and  to  be  insufficient  to  show  the  right  of  set-off. 

3.  Judgment,  §  153* — when  default  not  vacated  to  let  in  plea  of 
Mct-off.  As  a  general  rule  a  default  will  not  be  vacated  on  affidavits 
merely  to  let  in  a  plea  of  set-off,  as  the  defendant  has  a  perfect  rem- 
edy by  bringing  suit  against  the  plaintiff  on  the  set-off. 

4.  Apfeal  and  ebrob,  §  413* — when  question  as  to  ins%f]iciency  of 
sheriff's  return  upon  summons  not  considered  on  appeal.  A  defend- 
ant who  enters  his  appearance  to  make  a  motion  to  set  aside  a.  Judg- 
ment by  default  cannot  raises  for  the  first  time  on  appeal  the 
question  as  to  a. defect  in  the  return  of  the  sheriff  upon  the  sum- 
mons. 

•8m  lllinoifl  Notes  Divest,  Vols.  XI  to  XV,  and  CnmiiUitlvo  Quarterly,  same 
topic  and  section  nnmber. 
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W.  D.  Ghemleal  Company,  Appellant,  t.  Walter  Teel, 

Appellee. 

Oen.  No.  6,165.    (Not  to  be  reported  In  fall.) 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  John  M. 
NiEHAus,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  February  8,  1916.  Rehearing 
denied  April  6,  1916. 

Statement  of  the  Case. 

Action  by  W.  D.  Chemical  Company,  plaintiff, 
against  Walter  Teel,  defendant,  on  a  written  contract 
for  the  purchase  of  merchandise.  From  a  judgment 
for  defendant  plaintiff  appeals. 

Keithlby  &  Keithley,  for  appellant. 

C.  N.  Babnes  and  Shblton  McGbath,  for  appellee. 

Mb.  Pbesidino  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelslon. 

L  Patmewt,  i  6* — when  giving  of  note  for  pre-existing  indebted- 
neaa  constitutes  payment.  The  making  a  note  for  a  pre-existing 
debt  constitutes  payment  thereof  where  it  is  expressly  agreed  that 
it  shall  be  in  payment  of  the  debt  and  the  creditor  subsequently 
sells  the  note  to  a  third  person. 

2.  Payment,  i  29*—^nen  evidence  insufficient  to  establish  that 
note  given  in  payment  of  debt  was  a  forgery.  In  an  action  for  the 
purchase  price  of  merchandise  under  a  contract,  where  it  appeared 
that  a  note  given  in  payment  of  the  debt  was  transferred  to  a 
third  person  and  suit  brought  against  defendant,  in  which  de- 
fendant pleaded  the  general  issue,  forgery  and  another  special  jplea, 
and  a  verdict  of  no  cause  of  action  was  rendered  in  defendant's 
favor,  and  defendant  could  have  proved  several  defenses  under  the 
issues,  including  that  of  forgery,  in  the  absence  of  proof  as  to 

•See  niinoi*  Notes  DltMt,  Yoto.  XI  to  XT,  and  OomiiUittve 
tople  mnd  Metlon  niimbcr. 
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what  particular  defense  was  relied  upon  in  the  salt  on  the  note, 
evidence  held  insufficient  to  sustain  a  finding  that  the  Jury  found 
in  the  trial  of  the  suit  on  the  note  that  it  was  a  forgery. 

3.  Trial,  i  68* — when  offer  of  proof  insufficient.  An  <rffer  of 
proof  which  does  not  disclose  what  the  answer  is  expected  to  be  is 
insnlBcient. 


June   E.   MIUs^   Appellee,   t.   Tillage   of   Oquawka, 

Appellant. 

Gen.  No.  6,167.    (Not  to  be  reported  In  fnll.) 

Appeal  from  the  Circuit  Court  of  Henderson  county;  the  Hon. 
Habbt  M.  Waoooneb,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.    Affirmed.    Opinion  filed  February  8,  1916. 


Statement  of  the  Case. 

Action  by  June  E.  Mills,  plaintiff,  against  Village  of 
Oquawka,  defendant,  to  recover  damages  for  personal 
injuries  due  to  falling  through  a  defective  wooden  por- 
tion of  a  brick  sidewalk  into  a  cellar.  From  a  judg- 
ment for  plaintiff  for  $2,000,  defendant  appeals. 

On  May  16, 1914,  the  husband  of  June  E.  Mills  occu- 
pied a  part  of  the  Graham  building  in  the  Village  of 
Oquawka,  in  Henderson  county,  as  a  bakery.  There 
was  a  brick  sidewalk,  ten  or  twelve  feet  wide,  in  front 
of  this  building,  and  at  one  time  there  had  evidently 
been  a  stairway  leading  from  this  sidewalk  down  to  a 
cellar  underneath,  but  its  use  for  such  a  purpose  had 
been  abandoned  many  years  before  the  date  named,  the 
stairs  had  been  removed,  and  the  opening  in  the  side- 
walk leading  to  the  stairs  had  been  covered  with 

the  wooden  door.    On  the  evening  of  the  day  in  ques- 

» 

•See  niinola  Notes  DisMt,  Vols.  XI  to  XV,  and  CamalftUTo  Quarterly,  lamo 
fopla  aad  MctioB  ninnlMr. 
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tion  a  wheelbarrow  was  standing  on  this  wooden  door, 
having  been  left  there  by  Mills,  as  he  intended  to  use 
it  during  the  night  for  the  purpose  of  transferring 
bread  to  the  depot  for  shipment  on  an  early  morning 
train.  Between  seven  and  eight  o'clock  that  evening 
several  persons  were  sitting  on  that  wheelbarrow,  when 
the  wooden  door  gave  way  and  they  were  all  precipi- 
tated into  the  cellar.  The  evidence  shows  that  June  E. 
Mills,  who  was  one  of  those  thrown  into  the  cellar,  was 
quite  seriously  injured. 

At  least  two  years  before  this  accident,  a  member  of 
the  village  board  put  the  end  of  his  cane  through  a  rot- 
ten hole  in  one  of  the  planks  composing  this  wooden 
cover,  and  in  spite  of  his  knowledge  of  the  condition 
of  this  part  of  the  public  sidewalk,  he  testified  that  to 
his  knowledge  the  place  had  never  been  repaired  while 
he  was  on  the  board  nor  up  to  the  time  of  the  accident. 
Other  witnesses  testified  to  an  entire  lack  of  repairs  on 
this  place  for  nineteen  years  or  longer.  Certain  pieces 
of  timber  were  admitted  in  evidence  and  identified  by 
at  least  one  witness  as  being  part  of  the  supports  of 
this  wooden  cover.  These  timbers  were  rotten.  Other 
evidence  was  introduced  to  show  that  this  wooden  por- 
tion of  the  walk  was  in  an  unsafe  condition  for  public 
travel.  The  evidence  further  showed  that  the  city  had 
been  notified  of  the  condition  of  this  \7alk  by  complaint 
to  the  mayor  or  president  of  the  village  board  with  a 
request  from  plaintiff  that  the  walk  or  that  portion  of 
it  be  condemned  and  removed.  This  complaint  was  ig- 
nored, apparently  without  any  investigation  on  the 
part  of  the  village  oflScials. 

There  seemed  to  be  no  question  but  that  plaintiff  was 
injured  by  her  fall.  She  complained  of  an  injury  to  her 
arm  and  neck  and  she  suffered  a  miscarriage  shortly 
after  the  accident.  She  was  under  the  care  of  two  phy- 
sicians for  a  considerable  time  after  the  accident 

James  W,  Gordon  and  ScofielP;  Helfbioh  &  Caufp, 
for  appellant. 
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Habtzell  &  Cavanagh,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Municipal  oorpobations,  §  1098* — when  evidence  sufficient  to 
sustain  finding  that  dty  guilty  of  negligence  in  failing  to  inspect 
sidewalk  and  wooden  supports.  In  an  action  against  a  city  for 
damages  for  personal  injuries  due  to  the  falling  in  of  the  wooden 
portion  of  a  brick  sidewalk  over  an  old  cellar,  while  plaintiff  was 
sitting  with  others  on  a  wheelbarrow  located  on  such  portion  of  the 
sidewalk,  evidence  held  sufficient  to  sustain  a  finding  that  defendant 
was  guilty  of  negligence,  not  only  in  failing  to  inspect  the  side- 
walk but  also  the  supports  underneath  the  sidewalk. 

2.  Municipal  cokporations,  §  1063* — when  person  sitting  on 
wooden  walk  of  which  complaint  was  made  to  city  not  guilty  of  con- 
tributory negligence.  One  who  makes  a  complaint  to  a  city  of  the 
defective  condition  of  a  board  walk  over  an  old  cellar  is  not  guilty 
of  contributory  negligence  in  sitting  upon  a  wheelbarrow  situated 
on  such  walk  with. others  where  she  has  no  knowledge  of  the  de- 
fective condition  of  the  supporting  timbers,  which  gave  way  and 
precipitated  her  into  the  cellar. 

3.  Appeal  and  ebbob,  §  1241* — when  party  procuring  instruction 
and  offering  refused  instruction  may  not  complain  of  similar  instruc- 
tion for  adverse  party,  A  party  procuring  an  instruction  and  prof- 
ferrlng  another  instruction  which  is  refused,  both  of  which  are 
similar  to  another  in^ruction  given  for  the  adverse  party,  may  not 
complain  of  such  instruction  given  for  the  adverse  party. 

4.  Municipal  corpoeations,  §  1101* — when  requested  instruction 
in  action  for  negligent  injuries  from  defective  sidewalk  properly  re- 
fused as  inapplicable  to  facts.  In  an  action  for  damages  for  personal 
injuries  sustained  as  the  result  of  the  falling  of  a  board  portion  of 
a  brick  sidewalk  over  an  old  cellar,  while  plaintiff  with  five  other 
persons  were  sitting  on  a  wheelbarrow  on  such  board  portion  of 
the  sidewalk,  a  requested  instruction  that -if  the  Jury  believed  from 
the  evidence  that  this  portion  of  the  sidewalk  broke  because  six 
people  were  on  it  then  there  could  be  no  recovery,  held  correctly 
refused  as  being  inapplicable  to  the  facts. 

5.  Municipal  corporations,  §  995* — when  wooden  sidewalk  suf- 
ficient, A  wooden  sidewalk  should  be  in  such  condition  that  if 
people  stood  on  every  portion  of  it  they  would  be  supported. 

•See  niinoifl  Notes  Dl^st,  Yolt.  XI  to  XV,  and  Cvmnlatiye  Qaarterly,  Mme 
topic  aod  bcctlon  number. 
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6.  Dakaoes,  i  114* — when  verdict  for  personal  injuriea  to 
woman  not  excessive.  A  verdict  for  $2,000  in  favor  of  a  woman  who 
complained  of  an  injury  to  her  arm  and  neck  and  who  suffered  a 
miscarriage,  and  was  under  the  care  of  two  physicians  for  some 
time  after  the  accident,  held  not  excessive. 


Town  of  Magnolia^  Appellant^  t.  Mark  Kays^  Appellee. 

Oen.  No.  6^69. 

JiTDOicBirr,  176^ — what  is  valid  form  of  judgment  for  defendant  at- 
ter  verdict  in  ordinary  common-law  action.  The  valid  form  of  a 
Judgment  for  defendant  after  verdict  in  an  ordinary  common-law 
action  is  that  it  is  considered  by  the  court  that  the  plaintiff  take 
nothing  by  his  suit  and  that  defendant  go  hence  without  day,  or 
other  equivalent  words,  with  a  Judgment  for  costs  and  execution 
therefor. 

Appeal  from  the  County  Ck>urt  of  Putnam  county;  the  Hon.  Jar 
VINO  E.  Bboaddub,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Appeal  dismissed.  Opinion  filed  February  8, 
1916. 


Geobge  W.  Hunt,  for  appellant. 

Henby  E.  Jaoobs  and  Jambs  E.  Taylob,  for  appellee. 

Mb.  Pbesidino  Justice  Dibell  delivered  the  opinion 
of  the  oonrt. 

In  this  snit  by  the  Town  of  Magnolia  against  Mark 
Kays  in  the  County  Court  of  Putnam  county  to  recover 
a  penalty  for  the  obstruction  of  an  alleged  private 
road,  the  jury  found  the  defendant  not  guilty  and,  after 
the  denial  of  a  motion  for  a  new  trial,  the  court  entered 

*8ee  Dlinoit  Notes  Dlg«st,  Tola.  XI  to  XT,  and  CamiilattT«  Qnartoily,  imt 
topic  snd  eection  Bomber. 
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the  following  judgment:  ''Judgment  on  verdict  and 
against  plaintiff.  And  this  cause  having  been  insti- 
tuted at  the  relation  and  upon  the  comprint  of  Amos 
B.  Wilson  and  said  Amos  B.  Wilson  having  entered 
himself  as  surety  for  costs  herein,  it  is  adjudged  that 
said  Amos  B.  Wilson  as  such  surety,  pay  the  costs  of 
this  suit/^  The  Town  and  Wilson  gave  a  bond  upon 
an  api)eal  to  this  court. 

Is  the  above  a  valid  and  final  judgment  t  We  have 
had  occasion  to  discuss  unusual  forms  of  judgments  for 
plaintiffs  and  for  defendants  on  pleadings,  and  the  con- 
clusions we  reached  in  those  eases  and  the  authorities 
relied  upon  are  suflSciently  set  forth  in  Bennett  v.  Kar- 
(isik,  164  HI.  App.  362;  Ajax-Grieb  Rubber  Co.  v. 
Gray,  179  111.  App.  377 ;  and  People  v.  Johnson,  179  111. 
App.  467.  Those  authorities  do  not  necessarily  apply 
to  the  present  question,  which  is,  what  is  the  proper 
form  for  a  judgment  for  a  defendant  upon  a  verdict 
in  his  favor  t  Cooley's  Blackstone,  book  3,  page  399, 
says  that  the  form  is  that  the  defendant  go  thereof 
without  day,  eat  inde  sine  die,  that  is,  without  any 
further  continuance  or  adjournment,  the  King^s  writ 
commanding  his  attendance  being  now  fully  satisfied. 
In  an  appendix  to  said  book  3  are  forms  of  law  records, 
including  judgments  for  defendants  that  plaintiff  take 
nothing  by  his  writ  and  that  defendant  go  thereof  with- 
out day,  and  the  like.  1  Bouvier's  Law  Dictionary 
(4th  Ed.)  title  **  Judgment,^'  says  that  the  language  of 
such  a  judgment  is  that  it  is  considered  by  the  court 
that  the  defendant  do  go  without  day,  and,  under  the 
same  title  in  another  place,  that,  where  an  issue  arises 
upon  a  declaration  or  a  peremptory  plea  and  this  is  de- 
cided in  favor  of  the  defendant,  the  judgment  is  that 
plaintiff  take  nothing  by  his  writ  and  that  the  defend- 
ant go  thereof  without  day.  The  late  edition  of  the 
same  work  states  the  same  thing  in  somewhat  different 
language.    1  Black  on  Judgments,  sec.  14,  says  that 
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if  the  verdict  is  for  the  defendant  upon  the  merits,  the 
judgment  is  nil  capiat  per  breve  or  per  billam,  that  is, 
that  the  plaintiff  take  nothing  by  his  writ  or  declara- 
tion. In  12  Am.  &  Eng.  Encyc.  of  Law  (1st  Ed.)  page 
61,  the  same  form  is  announced.  The  second  edition  of 
the  same  work  does  not  give  the  form  in  such  a  case, 
but  refers  to  11  Encyc.  of  PI.  &  Pr.  925,  where  the  tech- 
nical language  of  such  a  judgment  for  defendant  is 
said  to  be :  *  *  It  is  considered  by  the  court  that  the  plain- 
tiff take  nothing  by  his  writ  and  that  the  defendant  go 
hence  without  day.'*  In  23  Cyc,  670,  it  is  said  that 
where  issues  of  fact  have  been  found  by  a  jury  for  de- 
fendant, the  judgment  should  be  that  plaintiff  take 
nothing  by  his  writ  or  declaration.  To  the  same  effect 
is  Puterbaugh's  Common  Law  Pleading  and  Practice 
(8th  Ed.)  895.  In  Boggess  v.  Cox,  48  Mo.  278,  the  ap- 
proved form  was  said  to  be :  *  *  It  is  by  the  court  consid- 
ered and  adjudged  that  plaintiff  take  nothing  by  his 
writ  and  that  defendant  go  thereof  without  day  and 
recover  of  the  plaintiff  his  costs. ' '  In  People  v.  Sever- 
son,,  113  111.  App.  496,  where  many  authorities  are  dis- 
cussed, it  is  held  that  the  form  of  a  final  judgment  for 
defendant  on  verdict  is  that  it  is  considered  that  the 
plaintiff  take  nothing  by  his  suit  and  that  the  defend- 
ant go  thereof  without  day.  In  Lee  v.  Yanaway,  52  111. 
App.  23,  it  was  held  that  the  question  whether  a  judg- 
ment was  final  is  not  to  be  determined  from  the  mere 
fact  that  costs  and  execution  thereof  are  adjudged 
against  one  of  the  parties,  that  costs  are  an  incident  to 
a  final  judgment,  but  that  whether  the  judgment  is  final 
or  interlocutory  is  to  be  determined  from  other  con- 
siderations; that  it  must,  to  be  final,  terminate  and 
completely  dispose  of  the  action.  Similar  language  is 
used  in  Wenom  v.  Fossick,  213  111.  70,  though  the  judg- 
ment there  involved  was  on  demurrer.  A  judgment  for 
costs  may  be  entered  when  no  final  judgment  between 
the  parties  has  been  reached.  In  some  of  the  authori- 
ties we  have  above  cited  there  are  expressions  indicat- 
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ing  that  a  judgment  for  costs  for  defendant  makes  the 
judgment  final.    There  are  authorities  in  other  juris- 
dictions to  that  effect.    Best's  Encyc.  of  Common  Law 
Orders  gives  many  forms  which  only  give  the  defendant 
fl  judgment  for  costs  after  verdict  in  his  favor.    Not- 
withstanding the  authorities  last  mentioned,  we  are  of 
opinion  that  in  this  State  the  valid  form  ef  a  judgment 
for  defendant  after  verdict  in  an  ordinary  common-law 
action  is  that  it  is  considered  by  the  court  that  the 
plaintiff  take  nothing  by  his  suit  and  that  defendant 
go  hence  without  day,  or  other  equivalent  words,  with 
a  judgment  for  costs  and  execution  therefor. 

It  follows  that  no  final  judgment  has  been  entered  in 
this  case.  The  appeal  must  therefore  be  dismissed  with 
leave  to  appellant  to  withdraw  record,  abstracts  and  its 
briefs. 

Appeal  dismissed. 


Sarah  French  Miller,  Appellee,  t.  Albert  T.  Thomas 

et  al.,  Appellants. 

Oen.  No.  6,178. 

1.  DamaoeSp  9  57^ — u)hat  is  measure  of  damagen  for  breach  of 
wntract  to  repurchase  unsold  land  from  vendee,  'Where  land  is  sold 
^  one  person  to  another  and  a  deed  to  other  land  and  a  contract 
for  repurchase  of  the  latter  land  taken  as  part  payment  of  the 
purchase  price,  under  which  contract  of  repurchase  the  vendor  of 
rach  latter  land  agrees  to  seU  it  for  the  vendees  for  a  stipulated 
price  within  one  year,  and,  if  he  fails  to  do  so,  to  repurchase  it 
at  Bucb  price,  the  measure  of  damages  for  refusal  to  repurchase 
floch  latter  land  at  the  expiration  of  one  year,  after  tender  of  a  deed, 
is  the  contract  price. 

*80e  minoU  N«tos  IMsati.  Vol*.  XI  to  XV,  «iad  Cniiial*tiT«  Quarterly,  tame 
topie  aad  Melloii  Biimb«r. 
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2.  AssuMPBiT,  f  23^ — tohen  recovery  may  he  had  on  common 
countB  for  money  due.  Where  a  contract  has  been  fully  executed 
and  nothing  remains  to  be  done  but  to  pay  the  amount  specified, 
a  recovery  may  be  had  under  the  common  counts  for  money  due. 

3.  PtEAoiivG,  {  161* — when  defendant  limited  to  defenses  in  af- 
fidavit of  merits,  A  defendant  is  confined  to  the  defenses  set  up  in 
an  aflidavit  of  merits. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Joan 
M.  NiEHAus,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Afiirmed.    Opinion  filed  February  8,  1916. 


Shelton  McGbath  and  C.  W.  Heyl,  for  appellants ; 
Frank  J.  Quinn,  of  counsel. 

McBoBEBTS,  MoBOAN  &  ZiMMEBMAN,  foT  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Sarah  French  Miller  sold  and  conveyed  real  estate  in 
Peoria  to  Irene  M.  Thomas  and  took  in  part  payment 
a  deed  of  certain  real  estate  in  Mississippi,  together 
with  a  contract  back  from  Mrs.  Thomas  and  her  hus- 
band, Albert  V.  Thomas,  concerning  the  same  land, 
dated  April  25, 1913,  the  body  of  which  was  as  follows : 

**  Having  sold  to  Sarah  French  Miller  the  property 
situated  in  Harrison  County,  Mississippi,  and  de- 
scribed as  the  West  Half  of  the  Southwest  Quarter  of 
Section  Two  (2)  in  Township  Six  (6)  South,  of  Range 
Twelve  (12)  West,  I  hereby  agree  and  guarantee,  as 
part  of  the  consideration  in  said  sale,  to  resell*  said 
property  for  said  Sarah  French  Miller  within  one  year 
from  date  hereof,  for  not  less  than  $1,600.00  to  her 
upon  terms  of  at  least  one-half  cash,  balance  in  one, 
two  and  three  years,  with  6%  interest. 

'^I  hereby  further  covenant  and  agree,  for  the  con- 
sideration above  guaranteed,  that  in  case  I  shall  fail 
to  sell  said  above  described  land  to  some  third  person 

•Bee  miBoU  Notes  THgeU,  Vol*.  XI  to  JLW,  and  Ciimal*tiTo  Qvartorly,  aMBO 
topic  And  Mctlon  Bombor. 
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within  said  period  of  one  year,  at  the  price  aforesaid, 
I  shall  then,  immediately  at  the  expiration  of  said 
period,  myself  purchase  said  land  from  said  Sarah 
French  Miller  at  said  price  of  $1600.00  and  upon  said 
terms. 

* '  Said  Sarah  French  Miller  shall  not  be  bound  to  sell 
at  said  price,  but  should  she  decline  a  bona  fide  offer 
of  purchase  as  hereinbefore  provided,  or  should  she  de- 
cline to  sell  said  land  to  me  at  the  expiration  of  said 
period  as  above  provided,  then  upon  such  declination 
this  guaranty ^hall  cease.'* 

Mr.  and  Mi^s.  Thomas  did  not  resell  said  land  within 
one  year  nor  did  they  repurchase  the  same  from  her  at 
the  end  of  the  year.  Mrs.  Miller  and  her  husband  there- 
upon executed  and  acknowledged  a  warranty  deed  of 
said  premises  to  Albert  V.  Thomas,  who  was  the  agent 
of  his  wife,  and  caused  the  same  to  be  tendered  to  him, 
and  he  refused  to  receive  the  deed  and  refused  to  pay 
the  money.  Then  this  suit  was  brought  to  recover  the 
purchase  money,  and  plaintiflf  filed  a  declaration  con- 
taining the  special  count,  setting  out  the  contract  in 
haec  verba,  another  special  count  declaring  on  the 
instrument  according  to  its  legal  effect,  and  the  con- 
solidated common  counts,  to  which  was  attaclicd  an 
afiSdavit  by  plaintiff  that  there  was  then  due  her  from 
the  defendants  under  said  contract  $1,634.66.  Defend- 
ants filed  a  plea  of  nonassumpsit  with  an  affidavit  of 
merits.  The  cause  was  tried  by  a  jury  and  plaintiff 
had  a  verdict  for  $1,634.66,  a  motion  for  a  new  trial 
was  denied  and  plaintiff  had  judgment  for  that  amount 
and  defendants  appeal. 

Appellants  contend  that  the  measure  of  damages  in 
such  a  case  is  the  difference  between  the  contract  price 
and  the  fair  market  value,  and  that  as  the  proof  is  that 
this  land  is  worth  $1,600,  only  nominal  damages  could 
be  recovered.  In  Gray  v.  Meek,  101  111.  App.  463,  and 
199  HI.  136,  it  was  held  that  said  rule  was  not  applica- 
ble to  such  a  case.    There  Gray,  as  the  agent  of  Meek, 
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had  the  exclusive  right  by  contract  to  sell  certain  lots 
for  one  year  at  certain  prices,  and  if  any  lots  remained 
unsold  at  the  end  of  one  year,  Gray  was  to  buy  such  re- 
maining lots  and  Meek  was  to  sell  them  to  him  at  the 
above  prices.  Afterwards  there  was  a  written  exten- 
sion of  the  contract.  Certain  lots  remained  unsold  and 
Meek  sued  Gray,  first,  for  certain  moneys  withheld  on 
lots  which  had  been  sold  and,  second,  for  the  agreed 
price  for  the  lots  remaining  unsold.  Gray  set  up  that 
the  true  measure  of  damages  was  the  difference  be- 
tween the  agreed  price  and  the  fair  market  value.  This 
contention  was  held  not  tenable.  Meek  recovered  the 
entire  consideration  for  the  lots  not  sold.  The  payments 
were  in  instalments  and  no  tender  of  a  deed  had  been 
pleaded  and  there  was  no  sufficient  proof  of  a  tender. 
The  court  held  that  Meek  could  recover  all  the  instal- 
ments except  the  last,  but  could  not  recover  the  last  in- 
stalment because  he  had  not  pleaded  and  proved  tender 
of  a  deed.  He  entered  a  remittitur  in  the  Supreme 
Court  for  the  amount  of  the  last  instalment  and  the 
judgment  was  affirmed  as  to  the  balance.  It  is  argued 
here  that  the  case  does  not  apply,  because  there 
presumably  Gray  had  possession.  It  will  be  seen,  how- 
ever, by  reading  the  contract  as  set  out  in  the  Appel- 
late Court  opinion,  that  Gray  was  not  to  exercise  any 
right  of  ownership  or  have  any  interest  in  the  real  es- 
tate by  reason  of  that  agreement.  This  case  of  Gray 
V.  Meek  has  never  been  overruled  so  far  as  we  are  ad- 
vised, and  is  therefore  controlling  on  the  right  to  re- 
cover. 

Appellants  contend  that  the  special  counts  declare 
for  damages  and  not  for  the  money  due  under  the  con- 
tract, and  therefore  only  nominal  damages  could  be  re- 
covered. If  there  is  any  defect  in  the  conclusion  of 
these  special  counts,  which  we  do  not  concede,  yet  the 
common  counts  sought  a  recovery  for  money  due.  This 
contract  had  been  wholly  executed  and  nothing  re- 
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maiBed  to  be  done  but  to  pay  the  amount  specified.  In 
such  a  case  a  recovery  may  be  had  under  the  common 
counts.  Bauer  v,  Bindley,  222  HI.  319.  Appellants  eon- 
tend  that  if  they  are  liable  to  pay  this  $1,600,  they  are 
only  liable  by  the  terms  of  the  contract  to  pay  $800  at 
the  end  of  the  year  and  the  balance  at  one,  two  and 
three  years  with  six  per  cent,  interest.  The  year  ended 
April  24,  1914,  and  the  suit  was  begun  July  28,  1914, 
and  appellants  contend  that  therefore  only  $800  could 
be  recovered  in  this  suit.  Appellee  contends  that  the 
true  construction  of  the  contract  is  that  the  whole  sum 
was  due  her  at  the  end  of  the  year.  Assuming  that  ap- 
pellants are  right  as  to  the  time  within  which  they 
could  pay,  still  they  cannot  avail  of  this  defense  in  the 
present  condition  of  the  pleadings.  Appellee  filed  witli 
her  declaration  an  aflSdavit  showing  the  nature  of  her 
demand  and  the  amount  claimed  to  be  due  her.  In  such 
case  section  55  of  the  Practice  Act  ( J.  &  A.  ^  8592)  re- 
quired defendants,  in  order  to  avoid  a  default,  to  state 
that  they  verily  believed  that  they  had  a  good  defense 
upon  the  merits  to  the  whole  or  a  portion  of  the  plain- 
tiff's demand,  and  if  a  portion,  specifying  the  amount, 
and  specifying  the  nature  of  such  defense.  Albert  V. 
Thomas  filed  an  affidavit  with  the  plea  of  the  defendants 
in  which  he  stated  that  in  making  such  affidavit  he  was 
acting  for  himself  and  as  agent  for  Irene  Thomas; 
that  he  verily  believed  that  defendants  had  a  good  de- 
fense upon  the  merits  to  the  whole  of  the  plaintiff's 
demand,  and  that  the  nature  of  the  defense  was  that 
plaintiff  did  not  tender  a  deed  to  the  premises  referred 
to,  but  offered  to  deliver  some  sort  of  a  writing  pro- 
vided defendants  would  pay  the  plaintiff  $1,600,  and 
that  plaintiff  has  never  offered  or  been  willing  to  deed 
to  defendants  said  premises  according  to  the  terms  of 
the  writing,  and  that  plaintiff  has  not  suffered  any 
damages  on  account  of  any  failure  or  refusal  of  the  de- 
fendants.   Under  Allen  v.  Watt,  69  111.  655 ;  Haggard 

YoL  CC  » 
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V.  Smith,  71  111.  226;  Mayherry  v.  Van  Horn,  83  111. 
289 ;  Henry  v.  Meriam  <&  Morgan  Paraffine  Co.,  83  111. 
461 ;  and  Kadison  v.  Fortune  Bros.  Brewing  Co.,  163 
111/ App.  276,  appellants  were  confined  to  the  defenses 
set  up  in  said  affidavit.  The  defense  that  appellee 
had  not  suffered  any  damages  has  already  been  dis- 
posed of.  The  remaining  defense  was  that  there  was 
no  tender  of  a  deed.  The  tender  of  the  deed  was  duly 
shown.  Although  the  last  instalment  might  not  have 
been  due  when  that  tender  was  made,  yet  appellee 
could  not  demand  the  whole  amount  without  tendering 
the  deed.  The  affidavit  did  not  set  up  that  some  of  the 
instalments  were  not  due,  but  only  that  the  deed  was 
not  tendered  in  accordance  with  the  contract.  Defend- 
ants did  not  offer  to  pay  $800,  and  they  did  not  set  np 
the  affidavit  that  only  $800  was  due.  The  deed  was  ten- 
dered and  was  offered  in  evidence,  and  the  only  de- 
fense so  set  up  was  not  maintained. 
The  judgment  is  therefore  affirmed. 

Affirmed. 
Mb.  Justice  Niehaus  took  no  part 
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Itry  E.  DouTla^  Appellee^  t.  City  of  Ottawa^  Appellant. 

Gen.  No.  6^89. 

1.  Municipal  oobpobationb*  |  985* — tohen  dnty  of  city  to  protect 
public  against  excavations  in  street.  It  is  the  duty  of  a  city  to  pro- 
tect the  public  against  an  excavation  made  in  a  public  street  by  a 
contractor. 

2.  Municipal  oobpobationb,  f  990* — when  city  must  take  notice 
of  excavation  in  streets.  A  city  must  take  notice  of  an  excavation 
in  a  street  made  by  a  contractor. 

3.  Municipal  corporations,  f  1107* — when  sufficiency  of  barriers 
and  lights  about  excavation  made  lyy  contractor  in  streets  question 
for  jury.  In  an  action  against  a  city  for  damages  for  personal  in- 
juries sustained  as  a  result  of  driving  at  night  into  an  excavation 
made  in  a  public  street  by  a  contractor,  where  it  appeared  that  the 
lights  were  burning  two  hours  before  the  accident  but  that  they 
were  not  burning  shortly  before  the  accident,  and  that  the  lamps 
when  lighted  after  the  accident  either  would  not  bum  or  would 
go  out  immediately,  held  that  it  was  a  question  for  the  jury 
whether  the  barriers  and  lights  were  sufficient. 

4.  Damages,  S  116* — when  verdict  for  personal  injuries  not  ex- 
cessive. A  verdict  for  $3,000  in  favor  of  a  woman  who  previously 
to  an  accident  had  been  in  good  health  and  had  never  employed  a 
physician,  and  who  was  badly  bruised  as  a  result  of  the  accident, 
ccmtracted  pneumonia,  and  never  regained  her  former  condition  of 
health,  held  not  excessive. 

5.  Trial,  {  91* — when  objections  to  form  of  questions  insuHldent. 
Objections  to  the  form  of  questions  claimed  to  invade  the  province 
of  the  jury  are  insufficient  when  general  in  character. 

6.  Appeal  and  error,  f  1507* — when  overruling  of  objections  to 
form  of  questions  invading  province  of  jury  harmless  error.  The 
overruling  of  objections  to  the  form  of  questions  claimed  to  invade 
the  province  of  the  jury  is  harmless  error  where  the  jury  could  not 
have  found  otherwise  if  the  questions  had  not  been  asked. 

7.  Instructions,  |  151* — when  refusal  of  instructions  covered  in 
charge  not  erroneous.  It  is  not  error  to  refuse  proffered  instruc- 
tions sufficiently  covered  in  the  general  charge. 

8.  Instructions,  {  18* — when  misleading  instructions  properly 
refused.  Instructions  which  are  calculated  to  mislead  the  jury  are 
properly  refused. 

•Sm  niinote  NotM  Divert,  Vols.  XI  !•  XY,  «iad  CvmnUiIlT*  Qvartorly* 
Ufgkt  wmA  Melloa  aiimber. 
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9.  Nbquokncb,  f  237* — when  inttructUm  properly  modified.  la 
mn  action  for  damages  for  personal  Injuries  negligently  caused,  an 
inatmction  held  properljr  modified  by  changing  the  expression  "the 
cause  of  the  accident"  to  'Ue  proximate  cause  of  the  accldoit." 

10.  MuKiGiPAL  ooBPOEAnoiri^  I  1100* — when  imtrucUon  in  adi/on 
for  personal  iniurie$  on  euffidenoy  of  UghU  about  excavation  prop- 
erly modified.  In  an  action  against  a  dty  for  damages  for  personal 
Injuries  sustained  as  a  result  of  driving  Into  an  excayatlon  In  a 
street  at  nltfiit  which  was  Insufflclently  guarded  and  lifted,  a  re- 
quested Instruction  that  would  have  reUeved  defendant  from  Ua- 
Mllty  upon  Ks  placing  at  the  excaratlon  two  or  three  red  lanterns, 
without  regard  to  their  power  or  efficiency,  held  properly  modified 
hy  the  Insertion  of  the  words  "and  were  a  sufficient  and  adequate 
warning  of  the  ditch  and  Its  position  on  said  street." 

11.  iNSTEUcnoNS,  f  105* — when  requested  inetructi^m  giving 
form  of  verdict  proper.  A  requested  Instruction  giving  a  form  of 
verdict  If  the  jury  found  for  the  party  proffering  it,  held  proper. 

12.  Appeal  and  dbob,  f  1112^— when  error  in  refuaa  of  instruc- 
tion waived  by  failure  to  argue  assignment.  Any  error  la  the  re- 
fusal of  a  proffered  instruction  is  waived  where  such  question,  al> 
though  assigned  for  error,  is  not  argued. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  JSsh 
OAB  Bldbomb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  February  8,  191C.  Rehearing 
denied  April  6,  1916. 

TATiiOB  Btelwv,  for  appellant;  MoDottoall  &  Chap- 
HAK,  of  coniifieL 

DuNCAK  &  O'CoNOB  and  Buttbbs  &  Ciabk,  for  appel- 
lee. 

Mb.  Pebsidikg  Justice  Dibsll  delivered  the  opinion 
of  the  court 

About  9 :30  p.  m.  of  April  2,  1913,  appellee  was  rid- 
ing west  on  Jefferson  street  in  the  City  of  Ottawa  in  a 
single  seated  top  buggy,  drawn  by  a  span  of  horses 
driven  by  a  young  man  of  her  acquaintance  who  was 
sitting  at  her  right  hand.  She  was  being  driven  from, 
the  center  of  Ottawa  to  her  home  in  the  western  part. 

•Bee  miBoto  Notes  IMgett»  YoU.  XI  to  XT,  and  Ciimiil»tlT«  QvArtorly, 
tople  aiid  Metton  number. 
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A  high  wind  was  blowing,  accompanied  by  thunder  and 
Ughtning,  and  the  night  was  very  dark.  At  a  certain 
place  in  Jefferson  street  a  trench  had  been  dug  from 
the  north  curb  line  to  the  center  of  the  street  for  a 
sewer  to  connect  with  a  school  building  north  of  the 
street,  and  also  for  a  water  main.  The  witnesses  dif- 
fer some  as  to  the  width  and  depth  of  the  excavation, 
but  it  is  sufficient  to  state  here  that  it  was  probably  six 
or  seven  feet  deep  and  about  four  feet  wide.  Some 
barriers  had  been  placed  about  the  opening,  and  three 
red  lanterns  had  been  placed  there  at  five  o'clock  that 
afternoon.  The  red  lights  were  not  burning  at  9:30 
p.  m.  and  there  was  no  street  lamp  near,  and  the  driver 
of  the  team  did  not  see  the  excavation,  but  drove  into 
it.  The  horses  went  into  the  ditch  and  in  some  way 
turned  to  the  north,  so  that  they  were  in  line  with  the 
ditch,  and  when  the  accident  was  over  they  were  both 
on  the  same  side  of  the  buggy  tongue.  Appellee  went 
down  between  the  horses  with  her  head  near  their  feet. 
She  was  taken  out  unconscious  and  removed  to  a  neigh- 
boring house  and  from  there  to  a  hospital,  and  proved 
to  be  seriously  injured,  and  had  pneumonia  as  a  result 
of  the  exposure.  She  brought  this  suit  against  the  city 
to  recover  damages  for  her  injuries,  and  upon  a  trial 
had  a  verdict  and  a  judgment  for  $3,000,  from  which 
the  city  prosecutes  this  appeal. 

The  legal  principles  fixing  the  duty  of  a  city  to  pro- 
tect the  public  against  such  an  excavation,  whether  dug 
by  the  city  or  by  a  contractor,  and  requiring  the  city  to 
take  notice  of  such  an  excavation  in  its  streets,  are  laid 
down  in  City  of  Chicago  v.  Gallagher,  44  HI.  295 ;  City 
of  Springfield  v.  LeClaire,  49  111.  476 ;  City  of  Chicago 
V.  Johnson,  53  111.  91 ;  City  of  Sterling  v.  Thomas,  60 
lU-  264;  City  of  Chicago  v.  Brophy,  79  HI.  277.  The 
principal  defense  of  the  city  is  that  at  five  o'clock  that 
night  two  laborers,  Nick  Kozwich  and  Marcus  Yako- 
wich,    placed   barriers    around    the    excavation    and 
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lighted  and  put  up  three  red  lanterns,  which  were  burn- 
ing well  when  they  left,  and  that  thereby  the  whole 
duty  of  the  city  to  the  public  for  that  night  had  been 
performed,  and  therefore  the  city  is  not  liable  to  aj)- 
pellee.  About  7:15  that  evening  a  witness  passed  in 
sight  of  that  place  and  saw  that  there  were  two  red 
lights  burning.  Some  little  time  before  the  accident 
two  men  passed  near  the  excavation  and  saw  that  no 
lights  were  burning.  There  were  no  lights  burning  as 
appellee  reached  this  place.  After  the  acddent  several 
people  came  there,  including  one  or  more  officers  of 
the  city,  and  an  effort  was  made  by  more  than  one  per- 
son to  relight  the  lanterns,  and  it  was  found  that  they 
would  not  bum,  or  would  go  out  almost  immediately. 
The  lanterns  were  intact.  This  evidence  tended  to 
show  either  that  the  lanterns  were  not  properly  sup- 
plied with  the  right  kind  of  oil,  or  that  the  wicks  were 
defective.  The  city  could  have  caused  the  lamps  to  be 
preserved  and  presented  in  evidence,  but  this  was  not 
done.  Manifestly,  appellee  was  in  no  condition  to  ex- 
amine or  preserve  the  lanterns.  The  jury  were  the 
judges  whether  sufficient  barriers  had  been  erected  or 
sufficient  lights  had  been  provided  to  protect  the  public 
on  that  stormy  night.  We  see  no  reason  to  disturb  the 
conclusion  of  the  jury  that  the  city  is  liable. 

It  is  contended  that  the  damages  are  excessive.  Ap- 
pellee up  to  that  time  was  in  good  health.  She  had 
never  required  the  services  of  a  physician.  She  was 
very  badly  bruised.  She  had  pneumonia  as  the  result 
of  the  exposure,  and  had  never  recovered  her  former 
condition  of  health.  Without  stating  minutely  her 
physical  condition  from  that  time  on,  as  detailed  in  the 
evidence,  we  think  it  sufficient  to  say  that  we  do  not 
feel  warranted  in  disturbing  the  award  of  the  jury. 

Certain  questions  were  put  to  a  physician,  who  at- 
tended appellee  after  the  injury  and  who  also  testi- 
fied as  an  expert,  which  appellant  contends  left  to  the 
witness  the  very  questions  which  the  jury  were  to  de- 
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cide.  In  the  main  the  objections  were  not  well 
founded,  but  it  is  an  answer  to  them  all  that  the  ob- 
jections in  the  trial  court  were  general  only  and  did 
not  call  attention  to  the  definite  form  of  the  questions, 
which  could  and  would,  no  doubt,  have  been  modified, 
if  the  point  had  been  called  to  the  attention  of  court 
and  counsel.  Moreover  the  jury  could  not  have  found 
otherwise  if  these  questions  had  not  been  asked,  nor 
were  the  answers  particularly  specific.  For  example, 
the  physician  was  asked  if  certain  conditions  in  his 
opinion  were  permanent.  He  did  not  reply  that  they 
were,  but  in  effect  that  it  was  diflScult  to  tell;  they 
might  or  they  might  not  be.  We  are  of  opinion  that  no 
reversible  error  is  shown  by  the  abstract  in  this  case 
on  that  subject. 

The  court  gave  two  instructions  requested  by  plain- 
tiff, both  relating  to  the  measure  of  damages.  It  is 
not  claimed  there  is  any  defect  in  them.  The  court 
gave  without  modification  seventeen  instructions  re- 
quested by  appellant  and  modified  two  instructions  re- 
quested by  appellant  and  refused  nine.  Of  the  refused 
instructions,  we  think  it  suflScient  to  say  that  those 
which  stated  correct  rules  of  law  were  sufficiently  em- 
bodied in  the  given  instructions,  and  some  of  them 
stated  the  responsibility  of  the  city  less  strongly  than 
the  foregoing  authorities  required.  Some  of  them 
were  so  worded  that  they  were  calculated  to  mislead 
the  jury.  The  ninth  instruction  changed  the  expres- 
sion **The  cause  of  the  accident"  to  ''the  proximate 
cause  of  the  accident. ' '  We  approve  of  that  modifica- 
tion. The  third  instruction  requested  by  defendant 
would  have  relieved  appellant  of  liability  upon  its 
placing  at  the  ditch  in  question  that  night  two  or  three 
red  lanterns,  without  regard  to  the  power  and  effi- 
ciency of  those  lanterns.  The  court  modified  this  by 
inserting  the  words,  ''and  were  a  sufficient  and  ade- 
quate warning  of  the  ditch  and  its  position  on  said 
street.'*    The  authorities  above  cited,  in  our  opinion, 


136  Appbllate  Coitbts  of  Illinois. 

Mertel  t.  Walter,  200  IlL  App.  186. 

justified  that  requirements  Instmction  No.  30,  re- 
quested by  appellant  and  refused,  gave  a  form  of  ver- 
dict if  the  jury  found  for  the  defendant.  It  should 
have  been  given.  The  bill  of  exceptions  certifies  that 
it  contains  all  the  instructions  and  it  cpntains  no  in- 
struction for  either  party  as  to  the  form  of  the  ver- 
dict, but  the  verdict  which  was  returned  shows  that  the 
jury  were  able  to  form  a  verdict,  and  we  cannot  be- 
lieve that  if  they  had  wished  to  return  a  verdict  for  the 
defendant,  they  would  have  been  unable  to  form  it. 
Moreover,  though  the  refusal  of  this  instruction  is  as- 
signed for  error,  it  is  not  argued  and  it  is  therefore 
waived. 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  is  therefore  affirmed. 

Affirmed, 


Frances  Hertel,  Defendant  In  Error,  t.  Charles  F. 

Walter/  Plaintiff  in  Error. 

Oen.  No.  6^91.    (Not  to  be  reported  in  full.) 

Error  to  the  Clrcait  Court  of  La  SaUe  county;  the  Hon.  Edgab 
Bldbedgb,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  February  8,  1916.  Rehearing 
denied  AprU  6, 1916. 

Statement  of  tke  Case. 

Action  by  Frances  Mertel,  plaintiff,  against  Charles 
P.  Walter,  defendant,  to  recover  earnest  money  paid 
in  pursuance  of  an  alleged  contract  for  the  purchase  of 
real  estate,  which  was  finally  abandoned.  From  a 
judgment  for  plaintiff,  defendant  brings  error. 

Chables  Helmig  and  Buttebs  &  Clabk,  for  plaintiff 
in  error. 
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ScANiiAN  &  Massieon^  for  defendant  in  error. 

Mb.  Pbesidikq  Justigs  Dibeix  delivered  the  opinion 
of  the  conrt. 

Abstract  of  the  Decision. 

1.  CoHTRACTS,  i  205* — tohen  QueBtion  of  what  canMiituteM  for 
court.  The  question  whether  all  the  letters  relative  to  the  sale  and 
purchase  of  real  estate  constitute  a  complete  contract  is  for  the 
coort 

2.  CoNTBAOTs,  {  44* — When  there  is  no  meeting  of  minds  so  as  to 
constitute.  There  is  no  meeting  of  the  minds  of  parties  to  negotia- 
tions for  the  purchase  of  real  estate  so  as  to  constitute  a  contract 
where  an  offer  to  purchase  by  letter  accompanied  by  a  payment  of  a 
certain  sum'  is  met  by  the  introduction  of  new  conditions  which  are 
not  accepted  by  the  purchaser,  and  the  latter  also  in  a  subsequent 
letter  introduces  new  conditions  which  the  vendor  does  not  accept, 
but  requests  a  verbal  conference,  which  Is  agreed  to  by  the  pur- 
chaser, but  the  latter,  without  the  holding  of  any  conference*  de- 
mands the  return  of  the  earnest  money. 


Mary  E.  Stanher,  Appellee,  t.  Leo  Stauher  et  aL, 

Appellants. 

Oen.  No.  6^94. 

1.  VsmjE,  9  14* — tohen  petition  for  change  of  filed  in  apt  time. 
Under  Hurd's  Rev.  St  ch.  146,  sees.  6,  7  (J.  ft  A.  flf  11492,  11493), 
a  petition  for  change  of  venue  on  acoount  of  prejudice  of  judges  filed 
at  the  first  term  at  which  a  summons  is  returnable  and  less  than 
ten  days  after  the  information  upon  which  the  application  is  based 
comes  to  the  petitioner  Is  in  apt  time. 

2.  Venue,  %  12* — who  is  not  a  defendant  wlio  must  consent  to 
thange  of.  A  person  named  as  defendant  but  who  has  not  been 
served  with  summons  and  who  has  not  entered  an  appearance  is 
not  a  defendant  whose  consent  is  necessary  to  a  change  of  venue 
under  Hurd's  Rev.  St  sec.  9  (J.  A  A.  1  11495),  requiring  the  consent 
of  all  defendants  where  there  are  two  or  more  defendants. 


*?—  miBois  Notes  DIcMt,  Volf.  XI  X0  XT,  «iad  CmivlattTo  Qoartcrlr,  mwM 
Unnt  Hid  leetlon  number. 
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3.  Venue,  9  24* — tohen  granting  change  of  i9  imperative.  Where 
a  proper  application  for  change  of  venue  is  made,  the  grantins 
thereof  is  ImperatlTe,  and  not  discretionary  wljth  the  court 

4.  Appeal  and  ebbob,  {  1772* — when  refusal  of  change  of  venue 
ground  for  reversal.  The  refusal  of  a  proper  application  for  change 
of  Tenue  is  ground  for  reversal. 

6.  Venxte,  I  31a* — what  is  effect  of  proper  application  for  change. 
Where  a  proper  application  for  change  of  venue  is  made,  questions 
which  arise  after  the  improper  denial  of  the  motion  for  change  of 
venue  are  not  proper  to  be  considered  by  the  court. 

« 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  BSd- 
OAB  EILDBBDGE,  Judgo,  presiding.  Heard  In  this  court  at  the  October 
term,  1915.  Reversed  and  remanded  with  directions.  Opinion  filed 
February  8,  1916. 


BxjTTEBs  &  Clabk,  foF  appellants. 
BoTS,  OsBOBN  &  Gbigos^  f  or  appellee. 

Mb.  Pbesibing  Justice  Dibell  delivered  the  opinion 
of  the  court. 

This  is  an  action  of  debt  brought  in  the  Circuit 
Court  of  La  Salle  county  by  Mary  E.  Stauber  against 
Leo  Stauber,  the  principal,  and  four  sureties  upon  a 
bond  given  to  secure  the  payment  of  instalments  of  ali- 
mony in  a  divorce  case,  and  which  is  the  bond  referred 
to  in  Stauber  v.  Stauber,  168  HI.  App.  179.  Leo  Stau- 
ber filed  a  petition  for  a  change  of  venue  from  two  of 
the  three  judges  of  that  circuit  and  it  was  heard  and 
denied  by  one  of  said  two  judges,  who  thereafter  heard 
all  further  proceedings  in  the  case  terminating  in  a 
judgment  for  plaintiff,  from  which  all  defendants  who 
were  in  court  prosecute  this  appeal.  The  first  question 
is  whether  the  petition  for  a  change  of  venue  was  prop- 
erly denied. 

(1)  It  is  argued  that  said  petition  was  not  filed  in 
apt  time.  Sections  6  and  7  of  the  statute  in  relation  to 
changes  of  venue  (J.  &  A.  ^^1492,  1493)  provide  that 

•See  llllBols  Notes  DlgMt,  Volt.  XI  to  XV,  and  CnmntetlT*  Qfomri^Hj, 
toi^  and  teetloii  niimb«r. 
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no  such  application  after  the  first  term  shall  be  allowed 
unless  the  applicant  gives  the  opposite  party  ten  days ' 
previous  notice,  except  where  the  causes  have  come 
to  the  knowledge  of  the  applicant  less  than  ten  days 
before  making  the  application ;  and  that  no  such  change 
shall  be  granted  after  the  first  term  at  which  the  party 
might  have  been  heard,  unless  certain  other  things  shall 
have  been  shown.  This  suit  was  begun  September  22, 
1913,  and  the  summons  was  returnable  on  the  first  day 
of  the  October  term,  1913,  which  was  the  second  Mon- 
day, or  October  13, 1913.  On  October  14th,  the  defend- 
ants, except  Katherine  Conness,  filed  a  demurrer  to  the 
bill.  On  December  20th  said  demurrer  was  set  to  be 
heard  on  December  29,  1913.  On  December  27,  1918, 
at  said  October  term,  Leo  Stauber  filed  his  petition 
for  a  change  of  venue  from  said  two  judges  and  filed 
therewith  the  consent  of  certain  defendants,  and  the 
court  on  the  same  day  heard  and  denied  the  same.  A 
bill  of  exceptions  was  taken,  setting  forth  the  proceed- 
ings relating  to  the  change  of  venue.  It  is  not  ques- 
tioned but  that  the  petition  is  in  due  form.  All  the 
proceedings  relating  to  the  change  of  venue  were  at  the 
first  term,  at  the  term  to  which  the  summons  was  re- 
turnable. The  case  was  then  pending  on  a  demurrer  to 
the  declaration.  The  petition  stated  that  the  knowl- 
edge of  the  prejudice  of  the  judges  had  come  to  the  pe- 
titioner since  December  20,  1913,  and  less  than  ten 
days  before  the  filing  of  the  petition.  We  fail  to  see 
why,  under  the  statute  referred  to,  the  application  was 
not  in  apt  time.  In  that  respect  it  contained  more  than 
the  statute  required. 

(2)  Section  9  of  the  statute  referred  to  (J.  &  A. 
f  11495)  provides  that  where  there  are  two  or  more 
plaintiffs  or  defendants,  a  change  of  venue  shall  not 
be  granted  except  with  the  consent  of  all  the  parties, 
plaintiffs  or  defendants  as  the  case  may  be.  The  de- 
fendant, Katherine  Conness,  did  not  consent  to  the  ap- 
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plication  for  a  change  of  venue.  It  is  argued  that  for 
that  reason  the  change  was  properly  denied.  Kather- 
ine  Conness  was  not  served  with  summons.  She  did 
not  enter  her  appearance.  She  was  not  before  the 
court.  No  proceeding  in  the  cause  could  bind  her. 
Was  her  consent  necessary  to  the  application  of  Leo 
Stauber  for  a  change  of  venue  f  In  Hitt  v.  Alien,  13 
HI.  592,  one  defendant  had  been  defaulted.  Thereafter 
the  other  defendant  applied  for  a  change  of  venue  and 
did  not  have  the  consent  of  the  defaulted  defendant. 
It  was  held  that  the  statute  requiring  all  defendants 
to  join  in  the  application  must  be  understood  as  apply- 
ing only  to  those  defendants  between  whom  and  the 
plaintiff  a  cause  is  i>ending  wherein  a  trial  is  to  be  had. 
In  Donahue  v.  Egan,  85  111.  App.  20,  a  judgment  by 
confession  had  been  entered  against  two  defendants 
and  afterwards  one  of  them  got  leave  to  plead  and  did 
plead  to  the  declaration.  Thereafter  he  asked  a  change 
of  venue.  His  codefendant  objected  to  the  change  of 
venue  and  the  application  was  refused.  We  there  held 
that  the  defendant  who  was  objecjting  was  not  a  party 
to  the  trial  between  the  plaintiff  and  the  other  defend- 
ant, and  that  therefore  his  consent  or  objection  was  not 
material,  and  that  it  was  reversible  error  to  refuse  the 
change  of  venue.  In  40  Cyc  146,  it  is  said  that  in  a 
petition  by  one  or  more  defendants  for  a  change  of 
venue,  it  is  not  necessary  to  join  those  defendants  who 
have  not  been  served  and  who  have  not  appeared.  In 
Myerhoff  v.  Tmslar^  175  HI.  App.  29,  where  one  of  sev- 
eral defendants  was  not  served  and  did  not  appear, 
we  held  that  the  word  "defendants'*  in  the  verdict  and 
in  the  judgment  was  confined  in  its  application  to  those 
who  by  their  own  act  or  by  the  act  of  the  law  had  been 
made  the  subjects  of  jurisdiction.  We  there  cited  a 
number  of  authorities  so  holding.  We  therefore  hold 
that  a  person  who  had  been  named  as  a  defendant  but 
who  had  never  been  served  with  summons  nor  entered 


Second  Distbiot — Fkbb^abt,  IftlB.  141 

-  -       *■ 

Stanber  t.  Stauber,  200  IlL  App.  187. 

an  appearance  was  not  a  defendant  whose  consent  was 
necessary  under  the  statute.  ' 

(3)  It  is  argued  that  no  error  afterwards  intervened 
to  the  prejudice  of  appellants  and  that  therefore  this 
judgment  should  not  be  reversed,  even  if  it  was  error 
to  deny  a  change  of  venue.  Goodwin  v.  Ooodmn,  65 
HI.  497,  is  cited  in  support  of  this  contention.  We  are 
unable  to  find  that  that  case  has  ever  since  been  cited 
upon  this  subject  by  the  Supreme  Court.  The  contrary 
doctrine  has  frequently  been  announced  in  this  State. 
In  Clark  V.  People,  2  HI.  (1  Scam.)  117,  the  Supreme 
Court  said  that  when  the  accused  brought  himself 
within  the  requirements  of  the  statute  for  a  change  of 
venue,  the  obligation  of  the  court  to  allow  it  is  impera- 
tive and  admits  of  the  exercise  of  no  discretion.  In 
Wdsh  V.  Ray,  38  HI.  31,  it  was  held  that  when  the  re- 
quirements of  the  statute  for  a  change  of  venue  have 
been  observed,  the  mandate  of  the  statute  is  peremp- 
tory, and  the  court  must  grant  the  change.  In  Knick- 
erbocker  Ins.  Co.  v.  Tolman,  80  HI.  106,  decided  since 
Ooodmn  v.  Goodwin,  supra^  the  court  used  language 
very  applicable  to  appellee 's  contention  here.  A  change 
of  venue  requested  by  defendant  had  been  refused.  The 
court  held  that  the  petition  and  notice  conformed 
strictly  to  the  statute  and  that  the  granting  of  the 
change  was  not  discretionary  and  that  the  court  erred 
in  not  allowing  it.  The  case  had  been  tried  in  the 
court  below  and  resulted  in  a  judgment  against  defend- 
ant, and  the  appellee,  insisted  that  the  defense  had  no 
merit  The  court  said  that  even  if  that  were  true,  the 
right  to  a  tshange  of  venue  was  secured  to  the  party 
•^y  the  statute,  and  it  must  be  obeyed..  The  court 
further  said :  *'If  a  reversal  in  this  case  works,  a  hard- 
ship, appellees  should  >  have  permitted  thcf^  change  of 
venue  to  be  made  without  opposition.  They  saw  the 
petition  and  notice,  and  must  have  known  that  they 
^ere  strictly  in  conformity  to  the  statute,  and  entitled 
appellant  to  a  change  of  venue.    Hence  they  have  con- 
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tributed  to  produce  the  hardship  of  which  they  now 
complain.  Counsel  must  have  known  that  it  was  error 
to  refuse  the  motion,  and  hence  should  have  yielded  to 
the  change  of  venue,  but,  failing  to  do  so,  he  cannot 
urge  us  to  relieve  him  against  the  error  he  has  pro- 
cured in  the  record.*'  In  the  recent  case  of  Feigen  v. 
Shdeffer,  256  HI.  493,  the  court  reversed  the  case  for 
failure  to  grant  a  change  of  venue  and  declined  to  con- 
sider the  other  errors  assigned.  This  seems  to  mean 
that  if  the  other  errors  were  not  well  assigned,  still  a 
reversal  must  be  granted  because  of  the  denial  of  the 
change  of  venue.  The  court  there  held  that  on  a  proper 
application,  the  change  must  be  granted.  Glos  v. 
Garrett,  219  111.  208;  Miehle  Printing  Press  (6  Manu- 
facturing Co.  V.  Arkulas,  131  111.  App.  461.  The  argu- 
ment that  no  other  error  intervened  is  accompanied  by 
the  admission  that  the  judgment  is  for  substantially 
too  large  an  amount.  The  appellee  offers  to  cure  this 
by  remittitur.  We  are  of  opinion  that  the  refusal  of 
the  change  of  venue  was  a  denial  of  a  substantial  right, 
and  that  the  questions  which  arose  after  the  change  of 
venue  was  denied  should  be  submitted  to  a  judge  from 
whom  a  change  of  venue  was  not  asked.  It  is  true  that 
applications  for  changes  of  venue  often  appear  unjust 
to  the  judge  against  whom  they  are  made  and  appear 
to  him  to  be  made  in  fact  for  delay  only.  If  any  rem- 
edy is  required,  however,  it  must  be  sought  in  the 
Legislature. 

For  the  failure  to  grant  a  change  of  venue,  the  judg- 
ment is  reversed  and  the  cause  remanded,  with  direc- 
tions to  grant  the  change  of  venue  and  to  rescind  all 
orders  made  after  the  petition  for  the  change  of  venue 
was  filed. 

Reversed  and  remanded  with  directions. 
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W.  H.  Coffey,  Publie  Administrator,  Appellee,  y.  Delia 

Mann,  AdminiBtratrix,  Appellant. 

Oen.  No.  6,302. 

1.  Douicnx— -when  evidence  tutMent  to  »hoto  residence  in  an- 
other State.  Evidence  held  sofflcient  to  sustain  a  finding  that  a  de- 
cedent was  a  resident  of  another  State,  where  his  family  lived,  and 
not  of  Illinois,  where  he  died  and  had  been  engaged  in  transacting 
considerable  business. 

2.  Executors  and  adhinibtbatobs,  |  30* — when  creditor  not  en- 
titled to  preference  in  administration.  Under  the  Administration 
Act,  sec.  18  (J.  ft  A.  If  66),  a  creditor  is  not  entitled  to  preference 
in  administration  of  the  estate  of  a  nonresident  over  the  public 
administrator,  but  the  public  administrator  is  preferred  to  all  ex- 
cept the  widow,  husband  and  next  of  kin  resident  in  this  State. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon.  Robert 
J.  Gbieb,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.     Opinion  filed  February  8,  1916. 

B.  E.  McLauohlik  and  Mabsh  &  Mabtik,  for  appel- 
lant. 

Fletcher  Cabnby,  James  W.  Carney  and  Sig.  B. 
Nelson,  for  appellee ;  Chester  I.  Long,  of  counsel. 

Mr.  PfiBsroiNO  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Leslie  C.  Roberts  died  intestate  at  Galesburg,  Knox 
county,  Illinois,  on  March  10,  1915,  leaving  surviving 
him  as  his  sole  heirs  at  law  his  wife,  Eunice  Roberts, 
and  an  invalid  son,  Henry  Roberts,  both  of  whom  lived 
in  Wichita,  Kansas,  and  leaving  in  Illinois  a  deposit  in 
a  bank  in  Galesburg  and  an  automobile.  The  next  day 
after  his  death  Delia  Mann,  claiming  to  be  a  creditor, 
took  out  letters  of  administration  upon  the  estate  of 

•8m  nUiiols  NoiM  DlvMi,  Vols.  XI  to  XV,  and  CnmiilAtlT*  QiuHPtorlj.  mmm 
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deceased  in  the  County  Court  of  Ejiox  county.  On 
March  19, 1915,  W.  H.  Coflfey,  public  administrator  of 
Knox  county,  filed  a  petition  in  said  County  Court  al- 
leging that  Roberts  was  a  resident  of  Wichita,  Kansas, 
and  asking  that  the  letters  to  Delia  Mann  be  revoked 
and  that  letters  be  issued  to  him  as  the  public  adininis- 
trator.  The  County  Court  heard  and  denied  said  peti- 
tion. Coffey  appealed  to  the  Circuit  Court,  wh^re, 
upon  a  hearing,  the  letters  to  Delia  Mann  were  revoked 
and  Coffey  as  public  administrator  was  appointed  to 
administer  said  estate.  This  is  an  appeal  by  Delia 
Mann  from  that  order. 

The  principal  question  litigated  is  whether  Roberts 
was  a  resident  of  Elinois  or  of  Kansas.  The  proofs  in- 
troduced by  the  public  administrator  showed  that  Rob- 
erts owned  a  house  in  Wichita  which  he  maintained 
and  in  which  his  wife  and  son  resided.  A  brother  of 
Mrs.  Roberts,  living  for  very  many  years  in  Galena, 
Illinois,  testified  that  twenty-three  years  ago  he  visited 
the  family  in  Wichita  and  that  Roberts  then  lived 
there  with  his  wife  and  son,  and  that  he  had  never 
heard  of  any  separation  between  them.  A  banker  at 
Galesburg  testified  that  Roberts  always  spoke  of  Wich- 
ita, Kansas,  as  his  home ;  that  Roberts  kept  a  deposit 
in  a  bank  in  Galesburg,  but  that  most  of  his  banking 
business  was  done  at  Wichita,  Kansas.  A  lawyer  of 
Galesburg,  who  had  done  considerable  business  for 
Roberts,  testified  that  Roberts  gave  him  his  address  as 
Wichita,  Kansas,  and  whenever  he  wrote  to  him  when 
Roberts  was  not  at  Galesburg,  he  addressed  h\m  at 
Wichita,  Kansas.  He  testified  that  Roberts  directed 
him  to  bring  a  suit  against  a  certain  party  and  he  told 
Roberts  that  he  would  probably  be  compelled  to  give  a 
bond  for  costs  and  Roberts  said  he  kYiew  that.  The 
witness  started  the  suit,  the  defense  made  an  applicar 
tion  to  compel  Roberts  to  give  a  bond  for  costs,  based 
on  an  aflSdavit  that  Roberts  was  a  nonresident  of  the 
State  of  Dlinois ;  that  Roberts  did  give  such  bond  and 
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that  on  the  trial  of  that  case,  only  three  or  four  months 
before  Roberts  died,  he  testified  that  he  lived  in  Wich- 
ita, Kansas.  The  attorney  for  the  defendant  in  that 
case  testified  that  some  two  years  or  more  before  that 
time,  he  met  Boberts  on  a  train  in  the  west  and  Bob- 
erts  told  him  that  he  lived  in  Wichita.  The  agent  for 
the  Santa  Fe  Bailway  in  Galesburg  testified  that  he 
had  met  Boberts  and  his  wife  at  the  station  in  Wichita ; 
that  at  times  Boberts  purchased  a  ticket  at  Galesburg 
for  Wichita  and  generally  said  that  he  was  going 
home;  that  not  many  months  before  his  death  he 
bought  a  ticket  for  Carrolton,  Missouri,  and  said  that 
he  was  going  to  stop  there  on  his  way  home.  Just 
three  months  before  he  died  he  entered  into  a  contract 
for  the  erection  of  two  cottages  in  Galesburg  and  there- 
in described  himself  as  '*L.  C.  Boberts  of  Wichita, 
Kan. ' '  Some  intimation  having  been  made  of  domes- 
tic trouble  between  Boberts  and  his  wife,  the  petitioner 
introduced  in  evidence  a  number  of  letters,  written  by 
Boberts  to  his  wife  from  Galesburg  during  the  last 
two  months  of  his  life,  the  signatures  to  which  were 
proven.  In  those  letters  he  told  his  wife  in  detail  vari- 
ous transactions  he  was  having  in  various  parts  of  Illi- 
nois, expressed  interest  in  the  health  of  his  wife  and 
son,  stated  the  condition  of  his  own  physical  ailments, 
urged  his  wife  to  go  to  a  dressmaker  and  get  work  of 
that  kind  done  before  spring,  expressed  satisfaction 
later  that  she  had  done  as  he  suggested,  told  how  he 
had  fixed  the  water  pipes  in  the  house  to  prevent  their 
freezing,  and  in  several  of  them  said  that  if  he  could 
complete  a  certain  important  business  deal,  he  should 
be  home  very  soon.  The  letters  contained  several  ref- 
erences to  Ms  coming  home  soon.  These  letters  and 
some  other  evidence  show  that  he  was  engaged  in  the 
business  of  dealing  in  Illinois  and  Kansas  lands.  The 
proof  introduced  by  Delia  Mann  is  that  she  and  her 
sister,  Sadie  Mann,  and  their  mother  had  lived  in 
Galesburg  fourteen  years ;  that  before  that,  they  had 
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met  Roberts  at  Canton,  Illinois;  that  ever  since  they 
had  been  in  Galesburg,  Roberts  had  made  his  home  at 
their  place,  having  come  there  to  board  through  their 
brother,  who  was  a  warm  friend  of  Roberts,  personally 
and  in  a  business  way;  that  whenever  Roberts  was 
away  from  Galesburg,  he  wrote  to  Delia  Mann,  and 
generally  said  he  was  coming  home ;  that  from  1910  un- 
until  his  death  he  repeatedly  said  that  he  was  going 
to  build  a  modem  home  in  Galesburg  and  was  going  to 
make  Galesburg  his  home ;  that  his  last  visit  to  Wichita 
was  the  latter  part  of  December,  1914,  and  the  fore 
part  of  January,  1915,  and  that  on  his  return  he  told 
them  that  he  was  not  going  to  Wichita  any  more  on  ac- 
count of  the  treatment  he  had  received  there.  This 
testimony  came  f  i*om  Delia  Mann  and  her  sister.  They 
also  testified  that  in  the  early  part  of  1915,  a  young 
lawyer  in  Galesburg  was  a  candidate  for  an  office ;  that 
Roberts  said  he  was  going  to  register  and  vote  for  him ; 
that  Roberts  was  absent  from  Galesburg  on  the  first 
registration  day  and  died  before  the  second  registra- 
tion day.  They  testified  that  Roberts  spent  from  half 
to  three-fourths  of  his  time  in  Galesburg.  Delia  Mann 
filed  a  claim  against  the  estate  for  board,  room,  wash- 
ing and  mending  from  March  7,  1910,  to  March  7, 
1915,  at  $7  per  week,  less  $210  paid  thereon,  and  also 
for  $50  money  loaned,  and  for  certain  telephone  tolls, 
in  the  total  amount  of  $1,662.36,  At  one  time  Roberts 
had  a  stock  of  goods  in  Galesburg  which  he  had  taken 
on  a  trade  and  he  signed  a  schedule  of  it  for  taxation 
in  which  he  was  described  as  **of  the  City  of  Gales- 
burg, Knox  county,  Illinois. '  *  Roberts  was  taken  very 
ill  at  the  Mann  home  on  March  9, 1915,  and  a  physician 
was  called  who  took  him  to  a  hospital  and  performed 
an  operation  upon  him.  The  physician  had  never  met 
Roberts  before  that  morning.  On  the  way  to  the  hos- 
pital the  doctor  asked  Roberts  where  he  resided,  and 
he  answered,  '*in  Galesburg,  Illinois,''  and  the  doctor 
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asked  him  if  he  wanted  any  one  to  be  notified  if  any- 
thing happened  to  him  and  he  said:  *'Miss  Mann,"  and 
that  it  was  his  home  at  the  house  from  which  he  had 
just  been  taken  and  that  he  had  made  his  home  in 
Galesburg  about  fourteen  years.  On  the  day  he  died, 
according  to  the  testimony  of  Miss  Mann  and  her  sis- 
ter, he  dictated  a  telegram  to  his  wife  about  business 
matters  for  fear  that  some  one  else  would  have  notified 
his  wife  of  his  illness  and  she  might  come  on.  The  fore- 
going is  the  substance  of  the  evidence  on  the  subject 
of  residence,  and  without  discussing  the  degree  of  cre- 
dence to  be  accorded  to  the  various  parts  of  the  testi- 
mony, we  think  it  sufficient  to  say  that  in  our  opinion 
the  Circuit  Court  correctly  decided  that  Roberts  was  a 
resident  of  Wichita,  Kansas. 

Appellant  ^contends  that  if  Roberts  was  a  nonresi- 
dent of  this  State,  still  a  creditor  is  entitled  to  prefer- 
ence in  administration  over  the  public  administrator. 
In  Rosenthal  v.  Prussing,  108  111.  128,  decided  in  1883, 
it  was  held  that  a  creditor  of  a  nonresident  intestate  is 
entitled  to  preference  over  the  public  administrator. 
Section  18  of  the  Administration  Act  then  in  force 
(J.  &  A.  T[66)  contained  the  following  provision:  **In 
all  cases  where  the  intestate  is  a  nonresident,  or  with- 
out a  widow,  next  of  kin,  or  creditors  in  this  State,  but 
leaves  property  within  the  State,  administration  shall 
be  granted  to  the  public  administrator  of  the  proper 
county."  The  Supreme  Court  there  held  that  while 
the  literal  reading  of  that  sentence  gave  the  preference 
to  the  public  administrator,  yet  upon  consideration  of 
sections  46  and  48  of  the  Administration  Act  (J.  &  A. 
fl^jf95,  97)  and  certain  sections  of  the  earlier  statute 
of  ** Wills,"  the  word  *'or,"  in  the  part  of  the  statute 
above  quoted,  should  be  read  '  *  and ' '  and,  so  read,  cred- 
itors were  given  the  preference  over  the  public  admin- 
istrator. In  1905,  section  18  of  the  Administration  Act 
was  amended  in  several  respects  (J.  &  A.  1[66),  and 
among   other   things    the   clause   above  quoted  was 
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amended  to  read  as  follows:  ''In  all  cases  where  the 
intestate  is  a  non-resident^  and  in  all  cases  where  there 
is  no  widow,  husband  or  next  of  kin  entitled  to  a  dis- 
tributive share  in  the  estate  of  such  intestate,  who  at 
the  time  of  the  death  of  said  decedent  is  a  bona  fide  res- 
ident of  this  State,  administration  shall  be  granted  to 
the  public  administrator."  In  Krome  v.  Halbert,  263 
HI.  172,  where  a  resident  heir  at  law  of  a  nonresident 
deceased  was  contending  with  the  public  administrator 
for  administration  of  property  in  this  State,  Rosenthal 
V.  Prussing,  supra,  was  approved  as  applied  to  that 
case,  under  this  statute  as  amended.  Undoubtedly  the 
paragraph  last  above  quoted  does  give  the  preference 
of  administration  to  the  next  of  kin  over  the  public 
administrator,  and  Rosenthal  v.  Prussing,  supra,  is  ap- 
plicable to  such  a  case.  But  the  amendment  has  ex- 
cluded the  word ' '  cireditor s ' '  and  therefore  they  are  no 
longer  preferred,  and  under  section  18  as  it  now  reads, 
in  case  of  a  nonresident  intestate,  the  public  adminis- 
trator is  preferred  to  all  except  the  widow,  husband 
and  next'  of  kin,  resident  in  this  State.  Therefore  the 
order  of  the  court  below  was  in  accordance  with  the 
statute,  and  it  is  therefore  affirmed. 

Affirmed. 
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P«  J.  HUletty  Defendant  In  Error^  t,  B.  J.  HcBonald, 

Plaintiff  in  Error. 

Gen.  Ko.  6,211.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Circuit  Coart  of  Kane  county;  the  Hon.  Cuivton  P; 
iBwiVt  Judge^  presiding.  Heard  In  this  conrt  at  the  October  term, 
1916.    AlBnned.    Opinion  filed  February  8,  1916. 

Statement  of  the  Case. 

Action  by  P.  J.  Millett,  plaintifF,  agamst  D.  J.  Mc^- 
Donaldy  defendant,  to  recover  on  three  lost  promissory 
notes.  From  a  judgment  for  plaintiff,  defendant 
:8  writ  of  error. 


J.  €•  MxTBPHY  and  E.  L.  Lyon,  for  plaintiff  in  error. 

JoHK  M.  Baymond  and  John  K.  Newhai^l,  for  de- 
fendant in  error;  Bobebt  S.  Eqak^  of  counsel. 

Mb.  PsEsmiNG  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Baxa  AiiD  nona,  872* — when  varianoe  exUU  hettoeem  speoM 
count  on  note  and  proof.  There  is  a  variance  between  a  special  count 
on  a  lost  promissory  note  and  the  proof  where  such  special  count 
does  not  allege  that  the  note  is  payable  at  any  particular  place, 
and  proof  deduced,  on  cross-examination  of  the  plaintilf,  that  the 
note  was  payable  at  a  specific  place. 

2.  AssuicpsiT,  AcnoN  of — what  i»  object  of  common  counts.  The 
object  of  the  common  counts  is  to  protect  a  plaintilf  against  some 
accidental  Tariance. 

3.  AssuicpsTT,  ACTION  OF,  |  34* — whcn  recovery  may  (e  had  on 
common  counts  on  notes.  A  recovery  may  be  had  on  the  common 
counts  in  an  action  on  lost  promissory  notes,  although  there  is 
some  accidental  variance  in  the  description  of  the  notes  sued  on 

•Sm  fUlDoto  Notes  DlgMt,  Vol*.  XI  to  XV,  aod  CnmnlaUT*  Quarterly, 
topto  sad  Mctton  number. 
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In  the  special  count,  where  the  existence  of  the  notes  Is  proven,  the 
signature  of  the  maker,  the  payment  of  the  consideration  and  the 
loss  of  the  notes  before  maturity. 

4.  Instructions,  |  151^ — when  requested  iiMtmction  covered  in 
charge  properly  refused,  A  requested  instruction  covered  in  the 
general  charge  is  properly  refused. 

5.  Partnership,  |  52* — when  evidence  insufficient  to  show  forma- 
tion of  partnership.  In  an  action  on  three  lost  promissory  notes 
alleged  by  defendant  to  have  been  advanced  in  a  partnership  trans- 
action, evidence  held  insufficient  to  establish  a  partnership. 

6.  Set-off  and  becoupment,  |  40* — when  evidence  insuffUcient  to 
establish  right  of  set-off.  In  an  action  on  lost  promissory  notes, 
evidence  on  behalf  of  defendant  which  was  contradicted  by  plain- 
tiff, held  insufficient  to  establish  a  right  of  setoff. 

7.  Evidence,  |  134* — when  use  of  copies  of  letters  without  laying 
foundation  on  cross-examination  improper.  It  is  improper  to  use 
carbon  copies  of  letters  from  plaintiff  to  defendant  for  cross-exam- 
ination of  defendant  after  demand  of  the  originals  from  the  de- 
fendant and  his  failure  to  produce  them,  over  objection,  without 
first  laying  a  proper  foundation  by  showing  that  they  are  in  fact 
true  carbon  copies  of  letters  which  were  written  and  mailed  by 
plaintiff  to  defendant,  and  introducing  them  in  evidence. 

8.  Appeal  and  error,  $  1470* — when  use  on  cross-examination  of 
copies  of  letters  without  laying  foundation  harmless  error.  The 
use  of  carbon  copies  of  letters  from  plaintiff  to  defendant  upon 
cross-examination  of  defendant,  after  demand  of  the  originals  from 
the  defendant  and  his  failure  to  produce  them,  without  laying 
proper  foundation  for  their  admission  in  evidence  is  harmless  error 
where  the  necessary  proof  is  afterwards  made  for  their  admission 
in  evidence. 

•Sm  Illinois  NotM  DlvMt,  V«U.  XI  to  XV.  anA  Cnmnlativ*  Qwuierij,  hum 
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Caroline  Erlckson^  Appellee,  t.  Martin  Syete  et  al., 

Appellants. 

Oen.  No.  6,215. 

1.  Pleading,  f  432* — tohen  averment  laid  under  videlicet  need  not 
be  exactly  proved.  Where  a  date  is  laid  under  a  videlicet  in  counts 
in  a  declaration,  the  plaintiff  in  an  action  under  the  Civil  Damage 
Act,  sec  9  (J.  ft  A.  K  4609),  to  recover  damages  for  loss  to  her 
means  of  support  because  of  the  death  of  her  husband  from  the 
use  of  intoxicating  liquors  sold  by  defendants,  is  not  confined  by 
such  counts  to  proof  of  sales  of  liquor  on  such  date. 

2.  Intoxicating  liquors,  §  22S^'~when  evidence  sufficient  to  sus- 
tain finding  that  deceased  died  as  a  result  of  habitual  intoxication. 
In  an  action  by  a  wife  under  the  Civil  Damage  Act,  sec.  9  (J.  ft  A. 
^  4609),  to  recover  damages  for  loss  to  her  means  of  support  because 
of  the  death  of  her  husband,  alleged  to  be  due  to  the  use  of  in- 
toxicating liquor  sold  by  defendants  to  decedent,  evidence  held 
sufflcient  to  sustain  a  finding  that  decedent  died  as  a  result  of 
habitual  intoxication. 

3.  Intoxicating  liquors,  |  229* — when  evidence  sufficient  to  show 
loss  to  means  of  support  of  wife.  In  an  action  by  a  wife  under  the 
CiTil  Damage  Act,  sec.  9  (J.  ft  A.  11  4609),  to  recover  damages  for 
loss  to  her  means  of  support  because  of  the  death  of  her  husband 
from  the  use  of  intoxicating  liquor  sold  by  defendants,  proof  that 
the  husband  died  from  the  use  of  intoxicating  liquor,  especially 
when  accompanied  by  further  proof  that  plaintiff  was  dependent 
upon  decedent,  held  sufflcient  to  show  loss  to  her  means  of  support 

4.  Intoxicating  liquors,  $  181* — when  furnishing  of  money  to 
husband  to  buy  liquor  no  bar  to  right  of  recovery  by  wife  for  loss  to 
her  means  of  support.  The  fact  that  a  wife  furnishes  money  to  her 
husband  with  which  to  buy  liquor  does  not  bar  her  right  of  re- 
covery for  loss  to  her  means  of  support  due  to  his  habitual  intoxica- 
tion and  death  from  the  use  of  such  liquor,  in  an  action  under  the 
Civil  Damage  Act,  sec.  9  (J.  ft  A.  1  4609),  but  may  be  used  in 
mitigation  of  damages. 

5.  Appeal  and  erbob,  |  1245* — when  party  objecting  to  evidence 
may  not  complain  that  fact  not  proved.  Where  a  party  prevents 
proof  by  his  objection  or  procures  its  exclusion,  he  cannot  object 
that  a  fact  is  not  proved. 

6.  Intoxicating  liquors,  |  225* — where  evidence  sufficient  to 
show  that  wife  not  precluded  from  recovery  of  damages  for  loss  to 

*8m  UltDoto  Notes  DlsMt,  Vols,  XI  to  XV,  and  CumnlatlTe  Quarterly,  muqo 
t«plc  Hid  section  ttombsr. 
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meam  of  support.  In  an  action  by  a  wife  under  the  Civil  Damage 
Act,  sec.  9  (J.  ft  A.  f  4609),  to  recover  damages  for  loss  to  her 
means  of  support  due  to  the  habitual  intoxication  and  death  of 
her  husband  caused  by  the  use  of  liquor  furnished  by  defendants, 
evidence  held  sufficient  to  sustain  a  finding  that  plaintifC  had  done 
nothing  which  barred  her  from  the  recovery  of  damages. 

7.  iNTOzicATmo  LiQUOBS,  |  246* — when  fumUhing  of  money  to 
hvMhand  V)ith  which  to  pwrciha$e,  considered  only  in  mitigal^on  of 
damoffes.  The  furnishing  by  a  wife  of  money  to  her  husband  to 
buy  liquor  may  be  considered  only  in  mitigation  of  damages,  in  an 
action  for  damages  for  loss  to  her  means  of  support,  under  the 
Civil  Damage  Act,  sec.  9  ( J.  ft  A.  f  4609). 

Appeal  from  the  Circuit  Court  of  Lake  county;  the  Hon.  Chablbs 
H.  Donnelly,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  February  8,  1916. 


Mabtin  C.  Dbokeb  and  Geobgb  W.  YvslDj  for  appel- 
lants. 

B.  J.  Dadt  and  A.  V.  Smith,  for  appellee. 

Mb.  Pbesiding  Justiob  Dibell  delivered  the  opinion 
of  the  court. 

On  January  18, 1914,  Peter  Erickson  died.  On  Sep- 
tember 10,  1914,  his  widow,  Caroline  Erickson,  began 
this  suit  against  certain  saloon  keepers  under  section 
9  of  the  Dramshop  Act  (J.  &  A.  1[  4609).  By  additional 
summons  and  amended  declaration  this  became  a  suit 
against  Martin  Svete  and  Frances  Svete,  his  wife,  and 
John  Walente  and  Bosalie  Walente,  his  wife.  The 
men  were  saloon  keepers,  and  it  was  alleged  that  each 
wife  owned  the  building  where  her  husband's  saloon 
was  conducted  and  knew  of  and  assented  to  its  use  for 
that  purpose.  It  turned  out  during  the  trial  that  dur- 
ing the  period  in  question  Mrs.  Svete  did  own  the 
building  wherein  her  husband  conducted  a  saloon  and 

•See  lUlnols  Notee  Dlseet,  Veto.  XI  to  XV,  nod  CnmolattTe  QvftrCerly. 
topic  and  Mctlon  Aumber. 
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that  Mrs.  Walente  did  not  own  the  bnilding  in  which 
her  husband  oondncted  a  saloon.  Thereupon  the  suit 
was  dismissed  as  to  Mrs.  Walente.  The  first  and  sec- 
ond counts  of  the  declaration  charge  that  the  defend- 
ants Svete  and  Walente  sold  intoxicating  liquor  to 
Erickson  on  January  18,  1914,  and  thereby  produced 
his  intoxication  and  caused  his  death,  and  it'  is  argued 
that  under  these  counts  there  could  only  be  proof  of 
sales  of  liquor  on  that  day.  The  record  shows,  though 
the  abstract  does  not,  that  said  date  was  laid  under  a 
videlicet  and  therefore  appellee  was  not  confined  by 
those  counts  to  proof  of  sales  on  that  particular  date. 
Rose  V.  Mutual  Life  Ins.  Co.,  144  HI.  App.  434.  The 
third  and  fourth  counts  charged  that  the  defendants 
gave  and  sold  intoxicating  liquor  to  Erickson  during 
the  period  of  nearly  five  years  preceding  his  death  and 
thereby  caused  him  to  become  habitually  intoxicated, 
and  that  he  thereby  wasted  and  squandered  his  prop- 
erty and  became  greatly  impoverished  and  degraded 
in  mind  and  body,  and  in  consequence  of  said  habitual 
intoxication  came  to  his  death.  The  jury  returned  a 
verdict  finding  the  defendants  guilty  and  assessing 
plaintiff's  actual  damages  at  $1,500  and  her  exemplary 
damages  at  $500,  and  assessing  $750  against  Walente, 
$750  against  Svete  and  $500  against  Frances  Svete. 
The  court  thereupon  in  writing  instructed  the  jury  that 
they  could  not  find  a  verdict  in  several  amounts  against 
different  defendants,  but  that  their  verdict,  if  any^ 
should  be  for  a  lump  sum  against  all  defendants  found 
guilty,  and  they  then  retired  and  returned  a  verdict  as- 
sessing appellee's  damages  at  $2,000.  On  a  motion  for 
a  new  trial,  at  the  suggestion  of  the  court,  appellee  en- 
tered a  remittitur  of  $500.  Motions  for  a  new  trial  and 
in  arrest  of  judgment  were  denied,  and  there  was  a 
judgment  against  defendants  for  $1,500  and  costs. 
Svete  and  wife  prosecute  this  appeal  therefrom,  and 
contend  that  the  evidence  shows  that  Erickson  did  not 
die  as  a  result  of  intoxication;  that  there  is  no  proof 
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that  appellee  was  injured  in  person  or  property  or 
means  of  support  in  consequence  of  the  intoxication  of 
her  husband ;  and  that  appellee  procured  and  furnished 
liquor  to  her  husband  and  the  doctrine  of  contributory 
negligence  precludes  a  recovery  by  her. 

Deceased  was  fifty-two  years  old  at  his  death  and  his 
wife  was  sixty-four  or  sixty-five  years  old.  He  was  a 
wire  drawer  in  a  wire  mill  and  worked  nights.  When 
they  were  first  married  he  did  not  drink  at  all.  He  then 
drank  slightly  and  moderately.  For  the  last  five  years 
of  his  life  he  drank  very  heavily.  He  was  accustomed 
to  come  home  in  .the  morning  with  a  pail  of  beer  and  a 
bottle  of  whisky,  which  he  consumed,  and  frequently 
got  a  second  allowance  during  the  day.  He  was  often 
drunk,  especially  Saturday  nights  and  Sundays.  Some- 
times he  was  sent  home  by  the  man  over  him  because  he 
was  so  drunk  that  he  was  unfit  to  work.  Sometimes 
he  was  required  to  lay  off  for  a  week  in  order  to  sober 
up.  The  physicians  who  made  a  post  mortem  found  his 
heart,  kidneys,  liver  and  spleen  very  much  enlarged. 
They  testified  that  he  died  of  chronic  alcoholism.  On 
the  day  of  his  death  he  came  home  at  four  o'clock  in 
the  morning,  complaining  that  he  was  ill,  and  slept  un- 
til seven  o'clock  and  then  went  out  and  got  beer  and 
whisky  and  drank  it,  slept  a  while  longer,  went  and  got 
liquor  again  and  drank  it,  and  died  in  bed  at  one  o  'clock 
in  the  afternoon.  Walente  testified  that  Erickson  had 
only  drank  in  his  saloon  three  or  four  times,  and  the 
last  time  was  more  than  six  months  before  he  died. 
There  were  numerous  witnesses  who  swore  to  seeing 
Erickson  get  liquor  in  that  saloon  at  various  times,  and 
several  of  the  witnesses  testified  to  seeing  him  drink- 
ing liquor  there  the  month  before  he  died.  Svete  and 
wife  testified  that  he  had  obtained  liquor  in  their  sa- 
loon almost  daily  for  the  preceding  five  years  and  often 
more  than  once  a  day.  The  jury  could  not  have  found 
otherwise  than  that  he  died  as  a  result  of  habitual  in- 
toxication &nd  chronic  alcoholism. 


Second  Distmot — ^Fbbeuaby,  1916.  155 


Erlckson  v.  STete»  200  111.  App.  161. 

Betting  v.  Hobbett,  142  HI.  72,  and  cases  there  cited, 
show  that  the  jury  are  authorized  to  infer  loss  to  plain- 
tiff's means  of  support  from  proof  of  the  husband's 
death  alone.    Moreover,  appellee  here  proved  her  hus- 
band's employment  and  wages  and  that  a  certain 
portion  thereof  he  gave  to  her  with  which  to  run  the 
household.    She  was  an  old  woman  and  obviously  de- 
pendent upon  her  husband  for  support. 

Several  witnesses  testified  that  appellee  on  various 
occasions  had  come  to  the  saloon  and  obtained  beer  or 
whisky  for  her  husband  and  taken  it  home  to  him.    She 
denied  this,  but  admitted  that  she  had  given  him  money 
out  of  his  earnings  with  which  to  buy  beer  and  whisky, 
and  she  undertook  to  tell  that  she  did  it  because  she 
was  afraid  of  her  life ;  that  he  had  threatened  to  kill 
and  would  kill  her  if  she  did  not  comply,  and  she 
sought  to  prove  by  others  that  he  was  extremely  ugly 
to  Ms  wife  when  she  sought  to  interfere  with  his  drink- 
ing.   The  court  sustained  objections  by  appellants  to 
most  of  this  class  of  testimony  and  excluded  a  part  of 
it,  and  yet  instructed  the  jury  at  the  request  of  appel- 
lants that  though  the  evidence  established  the  case 
charged  by  appellee,  yet  if  they  found  from  the  evi- 
dence that  appellee  procured  and  furnished  intoxicat- 
ing liquor  to  her  husband,  which  materially  assisted  to 
form  his  habit  of  intoxication  or  to  keep  up  his  habit 
of  mtoxication,  then  she  could  not  recover,  unless  the 
j^ry  believed  that  she  procured  and  furnished  such 
Mqnor  for  her  husband  while  she  stood  in  fear  of  re- 
ceiviiig  physical  injury  from  him  if  she  refused  to  do 
so.    There  is  some  evidence  still  left  in  the  record  that 
^'eceased  was  a  mail  of  violent  temper,  and  that  appel- 
lee Was  governed  by  fear  of  him  in  whatever  she  may 
have  done  in  the  way  of  bringing  liquor  to  the  house 
during  the  last  five  years  of  his  life.    But,  where  a 
P^rty  prevents  proof  by  his  objection,  or  procures  its 
exclusion,  he  cannot  object  that  such  a  fact  is  not 
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proved,  Hahl  v.  Brooks,  213  111.  134;  Hepler  v.  Peo- 
ple, 226  HI.  275;  Owen  v.  Crumbaugh,  228  HI.  380. 
Therefore,  this  case  must  be  treated  as  if  appellee 
made  the  proof  which  she  sought  to  make,  if  said  in- 
struction stated  the  law  correctly.  But  we  understand 
the  law  in  this  State  to  be  that,  in  such  a  case,  conduct 
of  the  wife  sanctioning  the  use  of  liquor  by  her  husband 
does  not  bar  her  from  a  suit  against  those  who  have 
sold  him  liquor  and  procured  his  habitual  intoxication 
and  death,  and  loss  thereby  to  her  means  of  support, 
but  may  be  used  in  mitigation  of  damages.  Hackett 
V.  Smdsley,  77  111.  109;  Earp  v.  Lilly,  217  HI.  582; 
Leverem  v.  Stevens^  124  HI.  App.  401.  Appellee  tes- 
tified that  she  went  to  Svete  and  Walente  and  re- 
quested them  not  to  sell  liquor  to  her  husband  and  that 
they  each  promised  not  to  do  it.  They  testified  that 
she  told  them  that  when  he  had  the  money  she  was  will- 
ing they  should  sell  him  the  liquor.  She  denied  this 
and  testified  that  what  she  said  was  that  when  he  went 
into  a  saloon  and  ordered  liquor  and  had  the  money  to 
pay  for  it,  she  could  not  prevent  it.  We  are  of  opinion 
that  the  jury  were  warranted  in  finding  that  appellee 
had  done  nothing  which  barred  her  from  recovering 
damages. 

As  the  judgment  should  not  be  reversed  for  any 
cause  set  up  in  appellant's  brief,  it  is  therefore  af- 
firmed, and  the  cost  of  the  additional  abstract  will  be 
taxed  against  appellants. 

Judgment  affirmed. 
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Jewel   Tea  Company,   Appellee^   t.   A.   T.   Petersen, 

Appellant. 

Gen.  No.  6^330.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  John 
M.  NiEHAus,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.     Affirmed.     Opinion  filed  February  8^  1916. 

Statement  of  the  Case. 

Bill  by  Jewel  Tea  Company,  complainant,  to  enjoin 
A.  T.  Petersen,  defendant,  from  entering  into  the  same 
business  as  that  of  complainant  in  violation  of  a  con- 
tract of  employment.  From  an  order  granting  a  tem- 
porary injunction,  defendant  appeals. 

John  B.  Ki^q  and  Leo  G.  Hana,  for  appellant. 

« 

KiBK  &  Shx71itlbpf>  for  appellee. 

Ma.  PsEsmiNG  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  IwjuNcnoK,  S  159^ — lohen  order  for  U$uanee  of  temporary  *«- 
junction  valid.  The  fact  that  a  prayer  for  a  temporary  injunction 
is  in  a  paragraph  preceding  the  prayer  for  a  summons  instead  of 
in  such  latter  paragraph  does  not  render  an  order  for  the  issue  of 
a  temporary  injunction  invalid. 

2.  iNJxnicnoN,  {  386^ — when  order  requiring  injunction  bond 
with  security  approved  by  clerk  harmleas  error.  The  fact  that  an 
order  for  a  temporary  injunction  proYides  for  an  injunction  bond 
with  security  to  be  approved  by  the  clerk  of  the  court  instead  of 
by  the  court,  as  is  required  by  statute,  does  not  constitute  reversible 
error,  as  the  obligors  cannot  e8ciM;>e  liability  on  such  ground. 

3.  iNJxmcnoN — when  temporary  injunction  properly  granted  on 
answer.  On  a  bill  for  a  temporary  injunction  to  restrain  defendant 
from  engaging  in  the  same  business  as  complainant  in  violation  of 
an  employment   contract,   held  that  an   injunction   was   properly 


*8ce  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumalntlve  Qunrtorly,  same 
topic  and  section  number. 
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granted  after  answer  filed,  where  a  copy  of  the  contract  was  at- 
tached to  the  bill  and  defendant  did  not  deny  that  it  was  a  true 
copy,  and  admitted  the  making  of  the  contract,  that  it  was  ter- 
minated, and  that  he  had  gone  into  the  same  business  and  sought 
to  trade  with  customers  of  the  company,  all  of  which  was  in  Yiola- 
tion  of  the  contract. 

4.  Ck)NTBACT6,  S  285* — fohat  does  not  constitute  abandonment  of 
contract  not  to  engage  in  same  business.  Where  a  contract  of  em- 
ployment with  a  grocery  company  selling  direct  to  consumers  by 
wagons  provides  that  the  servant  is  employed  not  only  to  take 
orders  for  and  deliver  teas,  etc.,  but  also  "to  perform  such  other 
duties  as  the  party  of  the  first  part  may  from  time  to  time  specify 
and  require  of  him,"  the  fact  that  the  duties  of  the  servant  are 
changed  during  the  term  of  employment  from  that  of  wagon  man 
and  route  agent  to  office  duties  in  a -branch  office  does  not  consti- 
tpte  an  abandonment  of  other  terms  of  the  contract  not  to  enga^^e 
in  the  same  business  for  a  certain  period. 

5.  Injunction,  §  159 ♦ — when  bill  to  enjoin  defendant  from  en- 
gaging in  same  business  in  violation  of  contract  does  not  allege  re- 
scission of  contract.  On  a  bill  for  a  temporary  injunction  to  restrain 
defendant  from  engaging  in  the  same  business  as  complainant  in 
violation  of  a  written  contract  4)f  employment,  allegations  in  the 
bill  that  on  a  certain  date,  in  consideration  of  a  certain  sum  paid 
by  complainant  to  defendant  and  accepfed  by  him  as  payment  for 
one  week's  salary  in  advance,  the  contract  of  employment  was  then 
terminated  by  mutual  agreement,  when  construed  with  other  al- 
legations in  the  bill,  held  to  mean  that  defendant's  employment  was 
mutually  terminated  and  that  the  written  contract  was  not  abro- 
gated. 

6.  Estoppel,  {  47* — when  employer  not  estopped  to  assert  equi- 
table rights  by  injunction  against  employee  engaging  in  same  busi- 
ness in  violation  of  contract.  An  employer  is  not  precluded  from 
asserting  equitable  rights  by  injunction  under  a  written  contract 
of  employment,  whereby  the  employee  agrees  not  to  engage  in  the 
same  business  during  or  upon  termination  of  the  employment,  by 
neglecting  to  pay  to  the  employee  an  additional  month's  pay  upon 
discharge  as  provided  by  the  contract,  where  the  employee  did  not 
ask  for  such  additional  pay. 

7.  Injunction,  {  80* — when  temporary  injunction  proper  to  pre- 
vent violation  of  contract  not  to  engage  in  same  business,  A  tem- 
porary injunction  lies  to  prevent  a  former-  employee  of  a  grocery 
company  from  engaging  in  the  same  business  in  violation  of  the 
terms  of  his  contract  of  employment,  where  the  damages  which 
such  violation  will  inflict  upon  the  company  are  practically  im- 
possible of  ascertainment. 


*Sce  IllfnoiH  NotcH  Digest,  Vols.  XI  to  XV,  sad  CumuIatlTo  QiMirterly, 
topic  and  •octlon  nmnbor. 
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Margaret  E.  Hlndle  by  Charles  N.  Hlndle,  Appellee,  y. 
City  of  Jollet,  Appellant.  John  W.  D'Arcy, 
Appellee. 

Gen.  No.  6,154. 

1.  Municipal  corpobationb,  f  1107* — when  existence  of  visible 
crack  in  top  of  slab  of  stone  constituting  part  of  sidewalk  before  ac- 
cident question  for  jury.  In  an  action  against  a  city  for  damages 
for  personal  injuries  caused  by  the  breaking  of  a  large  slab  of  lime- 
stone in  a  sidewalk  over  a  coal  basement,  held,  under  conflicting 
evidence,  that  it  was  a  question  for  the  Jury  whether  a  visible 
crack  existed  in  the  top  of  the  slab  a  few  days  before  the  accident. 

2.  Municipal  corporations,  {  1023* — when  charged  with  notice 
of  probable  latent  defects  in  sidewalk,  A  city  which  uses  limestone 
quarried  in  the  locality  of  a  character  known  to  frequently  have 
curly  and  blind  seams,  which  cannot  be  detected  until  they  come 
to  the  surface,  is  charged  with  notice  that  concealed  curly  seams 
are  likely  to  exist  in  such  limestone  and  that  if  such  a  seam  was 
in  a  stone  it  would  probably  result  in  the  breaking  of  the  stone. 

3.  Municipal  corporations,  f  1107^ — when  question  of  exercise 
of  ordinary  care  in  supporting  stone  used  in  sidevxilk  for  jury. 
Where  a  city  used  a  limestone  rock  which  was  over  eight  feet  long, 
six  feet  wide  and  seven  or  eight  inches  thick,  unsupported,  except  at 
the  edges,  in  a  sidewalk  over  a  coal  cellar,  and  a  manhole  one  foot 
in  diameter  was  placed  in  such  stone,  and  the  stone  was  of  a  char- 
acter known  to  frequently  have  concealed  curly  seams  which  would 
cause  the  breaking  thereof  when  they  came  to  the  surface,  and 
there  was  a  great  amount  of  public  travel  over  such  sidewalk  and 
another  similar  stone  had  been  found  broken  in  the  same  walk 
shortly  before  the  accident,  held  that  it  was  a  question  for  the 
jury  in  an  action  for  damages  for  personal  injuries  to  a  pedestrian 
who  was  precipitated  into  the  cellar  because  of  the  sudden  break- 
ing of  the  stone  whether  the  city  was  in  the  exercise  Of  ordinary 
care  in  permitting  the  stone  to  rest  with  such  a  support. 

4-  Municipal  corporations,  {  994* — what  degree  of  care  required 
of  as  to  condition  of  sidewalks.  A  city  must  use  reasonable  care  to 
keep  its  sidewalks  in  a  reasonably  safe  condition. 

5.  Neougencb,  S  191* — when  question  of  law.  Negligence  is  a 
question  of  law  only  when  the  facts  are  so  clear  as  to  lead  to  but 
one  reasonable  conclusion. 


«8ce  iniDois  Notes  Diffett,  Vols.  XI  to  XV,  and  ComnlatlTo  Qiuuterly,  same 
topic  and  section  number. 
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6.  Negligence,  S  198* — when  ordinary  care  queation  of  lair.  Or- 
dinary care  is  not  a  question  of  law  unless  the  facts  will  lead  to  Imt 
one  reasonable  conclusion. 

7.  Municipal  corpobations,  |  1006* — how  sidewalks  may  be  con' 
struded.  Munidpallttea  may  construct  their  sidewalks  with  as 
many  different  kinds  of  materials  and  in  as  many  different  ways  as 
they  please  without  interferenoe  by  the  courts  provided  they  keep 
them  reasonably  safe. 

8.  Appeal  aud  ebbob»  |  1410* — when  verdict  not  dieinrbed  a$  un- 
supported by  evidence.  A  verdict  will  not  be  disturbed  as  being  un- 
supported by  the  evidence  unless  it  Is  against  the  manifest  weight 
of  evidence. 

9.  MuNiaPAL  coiPOBATioKB,  |  1087* — When  evidence  as  to  nature 
of  material  and  manner  of  construction  of  walk  admissible  in  action 
for  personal  injuries  resulting  from  defects.  In  an  action  against 
a  city  for  damages  for  personal  injuries  to  a  pedestrian  who  was 
precipitated  into  a  coal  cellar  under  a  sidewalk  as  the  result  of  the 
breaking  of  a  large  unsupported  limestone  rock  over  such  cellar, 
held  that  evidence  that  rock  of  such  a  character  was  known  to  have 
latent  defects  or  seams,  and  that  there  was  no  center  wall  or  sup- 
port under  the  stone,  was  admissible. 

10.  Municipal  cobpobatxofb,  |  1100*— lolten  refusal  of  requested 
instruction  that  failure  to  pUice  support  under  sidewalk  not  negli- 
OencCf  proper.  In  an  action  against  a  city  by  a  pedestrian  for 
damages  for  personal  injuries  sustained  as  a  result  of  being  pre- 
cipitated in  a  coal  cellar  under  a  sidewalk,  as  the  result  of  the 
breaking  of  a  large  unsupported  stone  la  the  walk  over  such  cellar, 
a  requested  instruction  that  the  failure  to  have  a  center  wall  or 
support  under  the  stone  was  not  of  itself  negligence,  held  correctly 
refused. 

11.  Municipal  coiPonATioNS,  |  998* — how  stone  in  walk  must  be 
supported.  A  stone  constituting  a  part  of  a  walk  may  be  supported 
In  any  manner  provided  it  Is  reasonably  saf^. 

12.  iNSTBucnoNB,  f  161* — when  requested  instructions  covered  by 
given  instructions  properly  refused.  Requested  Instructions  which 
are  fully  covered  by  given  instructions  are  properly  refused. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  Fbank  L, 
Hooper,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.  Affirmed.  Opinion' filed  February  8,  1916.  Certiorari  denied 
by  Supreme  Court  (making  opinion  final). 

.  Edwabd  B.  Nadelhoffeb,  for  appellant. 

Snapp,  Heisb  &  Snapp,  for  appellee  Margaret  E. 
Hindle. 
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Me.  Justice  Carnes  delivered  the  opinion  of  the 
conrt. 

Margaret  E.  Hindle,  a  girl  about  fifteen  years  old, 
was  on  the  sidewalk  on  the  south  side  of  Van  Buren 
street  in  the  business  portion  of  the  City  of  Joliet  on 
the  evening  of  May  28,  1912,  when  a  large  flagstone 
broke  under  her  and  she  fell  into  an  area  wav  about 
seven  feet  deep.  She  was  seriously  and  permanently 
injured.  This  action  was  brought  against  the  City  of 
Joliet  and  one  D^Arcy,  the  owner  of  the  adjacent  prem- 
ises, to  recover  for  that  injury.  A  jury  found  a  ver- 
dict against  the  city  for  $6,000  upon  which  judgment 
was  entered.    The  city  prosecutes  this  appeal. 

The  plaintiff  was  rightfully  at  the  place  and  in  the 
exercise  of  ordinary  care.  It  is  not  claimed  that  the 
verdict  is  excessive.  Appellant's  main  contention  is 
that  the  defect  in  the  stone  was  hidden  and  latent  and 
could  not  have  been  discovered  in  the  exercise  of  ordi^ 
nary  care. 

It  appears  without  controversy,  that  the  sidewalk  at 
and  near  that  place  was  constructed  of  slabs  of  Joliet 
limestone  laid  side  by  side.  The  stone  which  broke  was 
eight  feet  seven  inches  long,  six  feet  wide,  and  seven  or 
eight  inches  thick,  and  had  been  in  that  place  about 
thirty-five  years.  The  upper  surface  was  worn  smooth 
by  travel.  There  was  a  manhole  in  the  stone  about  one 
foot  in  diameter  covered  by  an  iron  plate.  The  stone 
extended  from  the  curb  to  within  about  four  feet  of 
the  building,  and  was  supported  only  bx  a  stone  wall 
fifteen  inches  thick  on  the  street  side  and  a  brick  wall 
twelve  inches  thick  on  the  building  side.  The  area 
way  under  the  stone  could  be  reached  from  the  basement 
under  the  building,  and  until  a  short  time  before  the 
accident  by  an  outside  stairway.  It  was  used  for  stor- 
ing coal.  The  line  of  break  in  the  stone  ran  directly 
through  the  manhole  and  was  in  the  half  of  the  flag- 
stone adjacent  to  the  street.  It  was  Joliet  limestone 
quarried  in  and  about  that  city  where  it  existed  in 
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layers  of  different  thicknesses.  It  is  a  well-known  de- 
fect in  that  kind  of  limestone  that  it  has '  *  seams ' '  which 
are  usually  vertical.  One  kind  known  as  curly  seams 
and  blind  seams  meaning  that  they  zigzag  through  the 
stone  and  there  are  no  means  of  detecting  them  unless 
they  come  to  the  surface.  Seams  do  not  exist  in  all 
Joliet  limestone,  but  they  are  quite  likely  to  be  found 
in  it.  An  experienced  witness  said :  *  *  There  are  seams 
in  Joliet  limestone  that  cannot  be  readily  seen.  •  •  • 
It  is  pretty  hard  to  get  acquainted  with  Joliet  lime- 
stone in  regard  to  seams.  You  don't  know  when  they 
are  coming.  I  never  got  acquainted  with  them  yet.  In 
my  experience  I  have  discovered  quite  a  number  of 
them.  You  cannot  always  see  them.'*  The  effect  is  to 
weaken  the  stone  and  it  eventually  breaks  because  not  I 
strong  enough  to  hold  under  a  strain. 

This  stone  had  a  curly  seam  which  could  not  be  de- 
tected from  the  upper  surface.  It  extended  the  full 
length  of  the  stone  and  from  the  bottom  to  a  quarter 
of  an  inch  or  less  from  the  top.  It  broke  rind  separated 
along  that  seam.  It  could  perhaps  halve  been  detected 
by  a  careful  examination  from  the  Under  side,  but 
probably  would  not  have  been  seen  in  any  ordinary  in- 
spection. Employees  of  the  city  inspected  this  walk  a 
few  weeks  before  the  accident ;  took  off  all  the  manhole 
covers  and  examined  the  stone  around  the  manhole, 
but  did  not  go  under  the  t^alk.  They  discovered  no  de- 
fect but  they  were  not  especially  looking  for  that  kind 
of  a  defect.  D'Arcy,  the  owner  of  the  building,  ex- 
amined the  walk  shortly  before  the  accident,  discover- 
ing no  defect  in  this  stone.  Thei'e  was  at  that  time  a 
similar  stone  near  by  in  the  walk  which  was  broken. 
There  was  no  area  way  under  it  and  it  could  not  fall. 
It  was  repaired.  Two  witnesses  for  appellee  testified 
that  several  days  before  the  accident  they  noticed  a 
crack  in  the  stone  which  afterwards  broke  and  occa- 
sioned the  injury.  They  describe  the  crack  correspond- 
ing to  the  break  in  question  and  say  it  was  a  crack  that 
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could  then  readily  be  seen  and  that  the  ston.e  had  a 
rocking  motion  under  the  feet.  It  is  stoutly  contended 
by  appellant  that  these  witnesses  are  mistaken;  that 
it  was  the  other  broken  ston^  near  by  that  they  wero 
speaking  about.  The  city  introduced  witnesses  who 
testified  that  there  was  no  visible  crack  ii^  the  top  of 
thi3  stone  before  it  finally  broke,  witnesses  who  were  in 
a  position  to  know  if  there  had  been  one.  It  l^it  a  fair 
question  for  the  jury  whether  there  had  been  a  visible 
crack  in  the  stone  several  days  before  the  accident. 
There  is  no  question  that  the  city  was  charged  with 
notice  that  concealed  curly  serins  T^.ere  likely  to  exist 
in  a  slab  of  Joliet  limestone  of  this  kind  and  character, 
and  if  such  a  seam  was  there  it  would  probably  some- 
time result  in  the  breaking  of  the  stone,  as  happened 
in  this  case.  It  was  qIso  charged  with  notice  that  the 
stone  extended  over  this  area  way  with  no  support 
except  at  the  sides ;  also  that  a  similar  stone  near  by 
had  broken.  If  the  plaintiff's  two  witnesses  above  men- 
tioned are  to  be  believed,  there  had  been  an  open  visi- 
ble crack  in  the  stone  long  enough  so  that  the  city  was 
charged  with  notice  of  that,  which  would  leave  no  ques- 
tion as  to  its  liability.  If  they  are  not  to  be  believed, 
it  was  a  question  for  the  jury  whether,  considering  the 
known  character  of  the  stone,  the  great  amount  of  pub- 
lic travel  at  that  place  and  that  a  siniilar  stone  in  the 
same  walk  had  lately  broken,  the  city  was  in  the  exer- 
cise of  ordinary  care  in  permitting  that  stone  to  rest 
with  that  support,  in  that  place,  with  the  liability  that 
it  might  break  and  occasion  great  loss  and  injury.  It 
is  not  so  much  a  question  whether  it  should  have  dis- 
covered the  seam  as  whether  it  should  have  guarded 
against  the  danger  of  an  undiscoverable  defect  that  it 
had  notice  might  exi£t 

There  is  little  ground  for  controversy  about  the  law 
governing  these  facts.  Appellant  cites  many  authori- 
ties to  the  effect  that  a  city  is  only  bound  to  exercise 
reasonable  care  to  keep  the  sidewalk  in  a  reasonably 
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safe  condition;  that  it  is  not  an  insurer  against  acci- 
dents or  bound  under  the  law  to  keep  its  sidewalks 
absolutely  safe  or  absolutely  perfect ;  that  it  is  not  lia- 
ble for  latent  and  unseen  defects  in  its  sidewalks  not 
discoverable  by  the  exercise  of  ordinary  care;  that  it 
is  only  bound  to  remedy  defects  that  can  be  detected 
by  the  exercise  of  ordinary  care,  and  only  bound  to 
use  reasonable  care  to  see  that  its  sidewalks  are  in  a 
reasonably  safe  condition ;  that  it  must  have  either  ac- 
tual or  constructive  notice  of  a  defect  in  a  sidewalk  be- 
fore it  may  become  liable.  These  are  long  established 
propositions  of  law  and  mean  little,  if  anything,  more 
than  that  the  city  must  use  reasonalDle  care  to  keep  its 
walks  in  a  reasonably  safe  condition,  and  nothing  more 
is  required  of  it.  Counsel  cite  numerous  cases  where 
certain  acts  or  omissions  have  been  held  by  the  courts 
to  amount  to  due  care  or  negligence  on  the  part  of  a 
city.  Such  cases  show  what  different  courts  in  passing 
upon  the  facts  have  held  as  a  matter  of  fact,  not  as 
matter  of  law,  constitute  due  care  or  negligence.  Or- 
dinary care  and  negligence  are  not  questions  of  law 
unless  the  facts  are  so  dear  as  to  lead  to  but  one  reason- 
able conclusion.  A  given  method  of  construction,  main- 
tenance and  inspection  of  walks  might  be  ordinary  care 
under  one  condition  and  negligence  under  another.  A 
walk  might  be  so  built  that  little  inspection  would  be 
required,  and  another  walk  so  built  and  located  that 
constant  inspection  would  be  called  for  in  the  exercise 
of  ordinary  care.  Appellant's  counsel  well  say  the 
jury  has  no  right  to  review  the  discretion  of  the  city 
authorities  in  adopting  a  plan  of  construction  of  side- 
walks. It  is  also  true  that  the  courts  have  no  such 
power.  Municipalities  may  construct  their  sidewalks 
with  many  different  kinds  of  material  and  in  many  dif- 
ferent ways  free  from  interference  by  courts  or  juries 
provided  they  keep  them  reasonably  safe.  But  what- 
ever the  material  or  method  of  construction  the  city  is 
bound  to  exercise  reasonable  care  in  view  of  the  con- 
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strnction  to  keep  the  walk  in  repair.  It  must  exercise 
reasonable  diligence  to  ascertain  and  guard  against  the 
varying  defects  and  dangers  incident  to  each  kind  of 
construction,  or,  failing  to  do  so,  it  will  become  liable 
for  injuries  resulting.  Whether  in  this  case  the  city 
was  guilty  of  negligence  was  a  question  of  fact  for  the 
determination  of  the  jury,  subject  to  the  control  of  the 
trial  court  and  reversal  in  this  court  if,  in  our  opinion, 
the  conclusion  of  the  jury  was  manifestly  against  the 
weight  of  the  evidence.  We  are  not  of  the  opinion  that 
the  verdict  was  manifestly  against  the  weight  of  the 
evidence,  therefore  we  are  not  warranted  in  disturb- 
ing it. 

Appellant  argues  that  the  court  erred  in  allowing 
evidence  to  go  to  the  jury  that  Joliet  limestone  flags 
may  have  latent  defects,  or  seams,  and  in  allowing  evi- 
dence that  there  was  no  center  wall  or  support  under 
the  stone,  and  in  refusing  an  instruction  that  the  fail- 
ure to  have  such  center  wall  or  support  was  not  of  it- 
self negligence.  We  find  no  error  in  these  respects.  It 
was  necessary  for  the  jury  to  know  of  what  and  in  what 
manner  the  walk  was  constructed,  and  to  know,  either 
from  common  knowledge  or  from  evidence  of  experi- 
enced witnesses,  the  nature  of  the  material  of  which  it 
was  built.  The  instruction  was  properly  refused  be- 
cause it  was  not  for  the  court  to  inform  the  jury  as 
matter  of  law  what  method  of  construction  or  main- 
tenance was  or  was  not  negligence.  There  can  be  no 
law  that  says  in  what  manner  a  stone  in  a  walk  shall  be 
supported  further  than  to  say  it  must  be  reasonably 
safe.  Complaint  is  also  made  of  the  refusal  of  other 
instructions  offered  by  appellant,  but  in  so  far  as  they 
were  material  they  were  fully  covered  by  given  instruc- 
tions. The  principles  of  law  controlling  this  case  are 
elementary.  The  jury  were  fully  and  fairly  instructed 
thereon. 

We  find  no  error  in  the  record,  therefore  the  judg- 
ment is  affirmed. 

Affirmed. 
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1.  Liens,  |  8* — when  Hen  for  labor  on  chattels  toaived.  A  laborer 
waives  his  right  to  a  lien  on  chattels  by  girlng  time  beyond  tlie  date 
of  delivery  for  payment. 

2.  Contracts,  {  881^ — when  stipulation  for  credit  waived.  A 
sttpulation  in  a  contract  for  thirty  days'  cre4it  after  shipment  of 
Iiersonal  property  upon  which  labor  is  to  be  performed  is  waived 
where  the  laborer  requests  payment  without  shipment  and  the 
owner  complies  with  such  request. 

3.  Contracts,  {  263^ — when  party  may  not  rescind  conttaet  in 
part.  A  party  in  order  to  obtfiin  the  benefit  of  a  provision  of  a  con- 
tract  favorable  to  him  must  conform  to  other  provisions  not  In  his 
favor. 

4.  Contracts,  |  258* — wTiat  is  effect  of  modification  of  in  part.  A 
contract  may  be  varied  as  to  one  of  its  provisions  without  affecting 
the  liability  of  the  parties  under  its  other  term0  and  coii^ijtioTis, 
unless  such  conditions  are  directly  related  to  the  modified  fDOf di- 
tlon,  in  which  case  the  related  conditions  are  also  ipodified. 

5.  Assumpsit,  action  of,  §  70* — when  recovery  may  te  had  under 
common  counts  for  lahor  performed.  Where  a  contract  for  labor  is 
substantially  varied  by  subsequent  agreement  as  to  require  more 
time  and  greater  expienditure  on  the  part  of  the  plaintiff  to  com- 
plete the  performance  of  it,  he  is  not  obliged  to  sue  on  the  cniginal 
contract  but  may  recover  on  the  common  counts. 

6.  Assumpsit,  action  of,  |  70* — what  is  extent  of  recovery  for 
labor  in  action  on  quantum  meruit.  Where  work  is  done  uadet  a 
special  contract,  the  price  must  be  governed  by  the  stipulations  of 
the  contract,  even  when  the  plaintiff  is  Justified  jin  abandoni|i^  the 
contract  and  bringing  his  action  for  quantum  meruit. 

7.  Contracts,  |  187*— u?7ia^  is  effect  of  construction  by  parties  in 
determining  rescission  or  abandonment  of.  The  construction  placed 
upon  the  provisions  of  a  contract  by  the  parties  is  of  great  weight 
and  often  controlling  in  cases  of  doubt  whether  such  changes  and 
noncompliance  exist  as  to  permit  a  party  to  treat  the  contracts  or 
a  provision  of  it,  as  rescinded  or  abandoned. 

8.  Liens,  |  2* — when  Uen  for  labor  on  chattel  exists.  As  a  gen- 
eral rule  a  lien  for  labor  on  a  chattel  exists  only  when  the  laborer 
enhances  the  value. 

•See  nilnols  Note*  Disest,  Vols.  ZI  to  XT,  And  CwmilAtlTe  <|iuuterl7,  tmau 
tople  mnd  section  nnmber. 
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9.  Appeal  and  ebbob  |  1679* — iohen  variance  waived,  A  vairlance 
between  allegationa  and  proof  Is  waived  if  not  sttggested  in  the 
trial  court 

10.  Appeal  akd  erbob,  |  1466* — when  admission  of  evidence  as 
to  value  of  services  harmless  error.  The  admission  of  evidence  of 
the  plaintiff  as  to  the  reasonable  value  Of  services  in  rehandllng 
rails  in  an  action  to  recover  for  such  sefvices,  when  tiiere  was  no 
proof  as  to  the  market  value  of  the  labor,  held  to  be  hilrmldss  error 
where  no  niotion  was  made  to  exclude  the  evidence  and  no  effort 
was  made  to  show  that  the  charge  was  excessive  or  unreasonable. 

11.  Appeal  akd  ebbob,  §  1470* — when  proof  of  contents  of  let- 
ter without  proof  of  its  loss  harmless  error.  Proof  of  the  contents 
of  t  letter  ^Ithotit  liroof  of  its  loss  is  harmless  errdr  where  iluch 
evidence  adds  nothing  material  to  whiit  is  already  in  the  case. 

12.  Tbial,  S  130* — when  remarks  of  counsel  improper.  It  is  im- 
proper for  counsel  for  the  plaintiff  in  action  against  a  railroad  com- 
pany to  call  the  defendant  the  "black  sheep"  of  the  railroad  business 
In  his  address  to  the  jury. 

It.  Appeal  and  kbbob»  |  1514* — U>hen  imjfroper  conditct  of  counsel 
in  addressing  jurg  harmlees  error.  In  an  action  against  a  railroad 
company,  the  action  of  the  attorney  for  the  plaintiff  in  calling  the 
defendant  the  "black  sheep"  of  the  railroad  business,  held  not  re- 
versible ^rror  under  the  condition  of  the  record. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  Abthxtb 
W.  Dbsslm,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  February  8,  1916.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

J.  L.  0  'DonnbijL^  T.  F,  Donovan  and  J.  A.  Bray,  for 
appellant ;  Winston,  Payne,  Strawn  &  Shaw,  of  coun- 
8eL 

Snapp,  Heise  &  Snapp,  for  appellee. 

Mb.  Justiob  Cabnes  delivered  the  opinion  of  the 
conrt. 

The  appellant,  Chicago  Great  Western  Bailroad 
Company,  brought  this  action  of  replevin  for  about  122 
tons  on  its  rails  in  the  possession  of  the  appellee, 
American  McKenna  Process  Company,  which  held 
them  on  claims  of  liens  for  labor.  A  jury  trial  resulted 
in  a  judgment  in  the  alternative,  as  provided  in  section 

•Sm  lUiMto  N0tM  Dlsert.  Vols.  XI  to  XV,  and  CnmiiUtlTe  Qaartorlj, 
tipte  Mid  nettoa  Bvnber. 
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22  of  our  Eeplevin  Act  (J.  &  A.  T[  9207),  that  the  plain- 
tiff pay  the  amount  claimed  or  make  return  of  the 
property,  from  which  judgment  this  appeal  is  prose- 
cuted. 

There  is  practically  no  controversy  about  the  eviden- 
tiary facts.  There  was  a  written  contract  of  July  13, 
1911,  that  appellee  should  re-roll  at  its  Joliet  plant 
5,000  tons  of  appellant  *s  rails,  approximately  3,000  tons 
to  be  delivered  immediately  and  work  begun  at  once, 
the  balance  to  be  delivered  not  later  than  June  1, 1912. 
The  price  was  fixed  at  $5  per  ton  if  appellant  delivered 
the  full  amount  of  5,000  tons,  or  $6  per  ton  if  a  less 
amount  was  delivered  within  the  time  named,  payment 
to  be  made  within  thirty  days  from  the  date  of  ship- 
ment of  finished  rails  by  appellee.  It  is  a  fair  con- 
struction of  the  contract  that  appellant  should  receive 
the  rails  from  time  to  time  as  they  were  finished  in  the 
ordinary  course  of  business.  Appellant  commenced  to 
forward  rails  in  August,  and  before  December  11, 1911, 
had  shipped  about  2,700  tons,  which  were  received  by 
appellee,  sorted  out  into  various  grades  prepared  for 
re-rolling,  and  piled  in  its  yard.  For  various  reasons 
appellant  did  not  wish  the  work  done  at  the  time  con- 
templated by  the  contract,  and  on  December  23, 1911,  a 
supplemental  contract  was,  at  the  instance  of  appellant, 
executed  providing  that  these  rails  in  the  yard  of  ap- 
pellee might  remain  there  the  property  of  appellant 
until  they  should  be  re-rolled  and  reshipped.  Appel- 
lant forwarded  no  more  rails,  and  from  time  to  time 
answered  appellee's  urgent  insistence  that  it  be  per- 
mitted to  go  on  with  the  work  with  the  request  that  it 
be  deferred  because  it,  appellant,  was  not  in  condition 
to  receive  and  use  the  rails.  Finally  on  July  29,  1912, 
appellee  commenced  re-rolling  the  rails  and  continued 
until  about  August  5, 1912,  finishing  in  that  time  about 
1,245  tons,  which  were  inspected  and  passed  by  an 
agent  of  appellant,  and  eleven  cars  loaded  for  ship- 
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ment,  when  appellant  notified  appellee  that  it  would 
not  then  receive  the  rails  and  they  were  consequently 
unloaded  and  again  stored  in  appellee's  yard.  No 
more  rails  were  re-rolled.  What  remained  of  the  2,700 
tons  was  shipped  out  on  appellant's  order  and  fifty 
cents  a  ton  charged  and  paid  for  handling  them.  Ap- 
pellant sold  the  finished  rails  to  the  Pere  Marquette 
Railroad  Company,  and  this  sale  made  necessary  an- 
other inspection  by  parties  representing  that  company, 
which  required  much  manual  labor  in  handling  the 
rails,  and  that  labor  was  furnished  by  appellee  at 
the  request  of  appellant.  Under  the  second  inspection 
the  rails  were  divided  into  different  grades  and  some 
changes  made  by  way  of  shortening  some  of  the  rails, 
and  taking  twists  out  of  others.  In  November,  1912, 
while  the  finished  rails  were  still  in  the  yard,  appellee 
requested  payment  at  $6  a  ton  on  an  estimated  amount 
of  the  finished  rails,  which  appellant  paid,  and  at  the 
same  time  appellee  shipped  to  the  order  of  appellant 
all  the  finished  rails  except  about  122  tons,  which  still 
remained  in  its  yard.  September  6, 1913,  appellee  sent 
appellant  a  bill  based  on  the  actual  weight  of  the  fin- 
ished rails,  showing  a  balance  due  for  re-rolling  of 
$526.02,  about  which  there  is  no  controversy,  and  also 
included  in  the  bill  a  charge  of  fifty  cents  a  ton 
($666.33)  for  extra  handling  required  by  said  second 
inspection.  Appellant  objected  to  the  charge  for  ex- 
tra handling,  and  paid  no  part  of  the  bill,  but  after 
demand  and  refusal  to  deliver,  took  the  rails  on  the 
writ  of  replevin  issued  in  this  case.  A  declaration  was 
filed  in  the  usual  form,  and  appellee's  defense  rests  on 
two  special  pleas  in  each  claiming  a  lien,  one  setting 
up  the  charge  of  $526.02  for  re-rolling,  and  the  other 
a  charge  of  $1  a  ton  ($1,332.67)  for  extra  handling. 

The  controlling  question  is  whether  appellee  was  en- 
titled to  hold  the  rails  until  its  charge  for  labor  was 
paid.    It  is  claimed  that  because  of  the  provision  in  the 
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original  qontract  for  thirty  days'  credit  after  shipment 
by  appellee,  no  right  of  lien  could  exist,  a;id  many 
authorities  are  cited  to  the  effect  that  a  laborer  waives 
his  right  Jot  lien  by  giving  time  beyond  the  date  of  de- 
livery for  payment.  This  is  no  doubt  the  law.  Stevens 
V.  Faucet,  24  HI.  483 ;  25  Cyc.  674.  It  is  also  obvious 
that  if  appellee  wap  under  an  obligation  to  deliver 
these  rails  on  demand  and  ^ait  thiyty  d^ys  for  pay- 
ment, it  could  not  ground  a  defense  in  a  replevin  suit 
on  the  fact  that  payment  before  delivery  was  rpfused. 
It  is  claimed  by  appellee  that  the  stipulation  in  the 
original  contract  of  July  13,  19H,  fof  thirty  days' 
credit  was  waived  by  appellant  and  was  not  binding  on 
appellee  at  the  time  pf  its  refusal  toi  deliver  the  rails. 
Appellee  bases  this  contention  on  the  cqnsider^tion 
that  the  contract  CQTitfiinxng  tMs  ptipfllatipn  pTqvi4^ 
for  immediate  delivery  after  July  \3,  1911,  of  3,00D 
tons  of  rails  by  appellant,  which  were  to  be  imipedi- 
ately  re-rolled  and  reshipped  to  appellant  in  the  ordi- 
nary course  of  business,  and  paid  for  by  appellant  in 
thirity  days  after  shipment ;  that  appellant  did  npt  per- 
form this  essential  part  of  its  contrt^t,  b^t  ^hipped 
2,700  tons  and  asked  for  and  obtained  a  wri^iten  modi- 
fication of  the  contract  as  to  the  time  within  which  the 
work  should  be  done,  under  which  modificaj^ion  appel- 
lee was  to  do  the  Tfork  within  a  reaspn^l^le  tiqie,  but 
that  appellee  from  time  to  time  deferred  the  ^orV  ^t 
the  urgent  insistence  of  appellant,  leaving  the  rails 
stored  in  its  yard  and  subjecting  itself  to  much  t^rouble 
and  inconvenience  in  so  doing,  which  was  repeatedly 
stated  to  appellant  and  well  understood  by  it;  tha^ 
finally  long  after  these  rails  would  have  been  re-rpU^ 
and  reshipped  and  paid  for  if  the  original  contract  had 
been  complied  with,  appellee,  while  the  r^s  were  still 
in  its  yard,  requested  payment  based  on  an  estimate 
which  covered  nearly  all  of  its  charge  for  re-^pUing. 
By  this  request  for  payment  without  shipment,  appel- 
lee treated  the  stipulation  for  credit  as  no  longer  in 
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force,  and  appellant,  by  complying  with  this  request,  ac- 
quiesced in  that  construction.    We  think  this  position 
of  appellee  well  taken.    A  pdrty  in  order  to  obtain 
the  benefit  of  a  provision  of  a  contract  advantage- 
ous to  him  innst  coiiform  to  other  provisions  not  in 
his  favor.    J^abcdck  v.  Farwell,  245  111.  39 ;  Graham  v. 
Holloway,  44.111.  385;  Harrison  v.  Polar  Star  Lodge, 
116  111.  279;  tiate  v.  Bryant,  109  HI.  34;  Lasher  v.  Loef- 
fler,  190  111.  150;  Mount  v.  Williams,  11  Wend.  (N.  Y.) 
77.    A  contract  may  be  modified  as  to  one  of  its  pro- 
visions without  affecting  the  liability  oif  the  parties 
under  its  other  terms  and  conditions,  unless  such  condi- 
tions are  directly  related  io  the  modified  condition,  in 
which  event  the  related  conditions  must  be  held  also 
modified.  (35  Cyc.  127.)  Where  a  contract  is  varied  by 
snbsequeni  agreement  so  as  to  require  mord  time  and 
greater  expendiiure  on  the  part  of  a  plaintiff  to  com- 
plete the  performance  of  it,  he  is  not  obliged  to  sue  on 
the  original  contract  but  may  recover  on  the  common 
counts.    9  Cyc  690;  Huehl  v.  Monarch  Refrigerating 
Co.,  157  HI.  App.  145;  Anglo-Wyoming  Oil  Fields  v. 
Miller,  117  HI.  App.  552.    But  where  the  work  is  done 
under  a  special  contract,  as  in  this  case,  the  price  must 
be  governed  by  the  stipulations  of  that  contract,  even 
when  the  plaintiff  is  justified  in  abandoning  the  con- 
tract and  bringing  his  action  for  the  quantuni  meruit. 
W.  B.  Purcell  Co.  v.  Sage,  200  HI.  342;  Rice  v.  Partello, 
88  m.  App.  52,  afid  Illinois  cases  there  cited.   We  as- 
suine  that  the  above  mentioned  rules  governing  the 
right  of  a  party  to  a  contract  to  treat  it  as  rescinded  qr 
abandoned  jiust  be  applied  only  where  there  have  been 
substantial  changes  in  the  contract,  or  substantial  non- 
compliance by  the  other  party,  but  in  cases  of  doubt 
whether  such  changes  and  noncompliance  exist  as  to 
permit  a  party  to  treat  the  contract  or  a  provision  of  it, 
rescinded  of  abandoned,  then,  as  in  all  cases  of  inter- 
pretation of  doubtful  contracts,  the  construction  placed 
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on  its  provisions  by  the  parties  to  the  contract  is  of 
great  aid  and  often  controlling.  W.  H.  Purcell  Co.  v. 
Sage,  supra.  We  are  of  the  opinion  that  the  changes 
in  the  original  contract  made  at  the  instance  of  appel- 
lant and  for  its  advantage,  and  against  the  constant 
contention  of  appellee  and  to  its  disadvantage,  justified 
appellee  in  at  least  asserting  that  the  stipulation  for 
credit  was  abandoned  because  of  its  relation  to  the 
other  provisions  that  had  been  abandoned.  It  was  cer- 
tainly equitable  that  it  should  be  so  treated,  and  when 
appellant  acquiesced  in  this  assertion  by  paying  what 
was  estimated  to  be  the  amount  of  the  bill  for  re-roll- 
ing before  the  rails  were  delivered,  it  should  not  be  per- 
mitted to  set  up  that  same  provision  for  credit  to  defeat 
a  recovery  in  this  action  for  the  little  balance  that  was 
found  on  actual  weight  of  the  rails  not  covered  by  the 
estimate.  Under  this  view  of  the  case  the  verdict 
and  judgment  were  properly  for  appellee  under  its 
special  plea  of  lien  for  the  payment  of  $526.02  due 
for  re-roUing.  But  the  verdict  also  allowed  the  amount 
of  $1,332.67  claimed  for  rehandling,  and  the  judgment 
covered  that  amount.  Appellant  argues  that  judg- 
ment on  this  plea  is  bad  because  the  rehandling  did 
not  enhance  the  value  of  the  rails,  and  a  lien  only 
exists  where  the  work  of  a  laborer  enhances  value. 
This  is  true  as  a  rule,  but  in  applying  it,  * '  value ' '  does 
not  always  mean  market  value.  If  an  owner  of  prop- 
erty employs  a  mechanic  to  change  its  character  to  sat- 
isfy some  special  use  or  even  whim  of  the  owner,  the 
mechanic  is  not  deprived  of  his  right  of  lien  because 
the  article  may  have  less  market  value  after  it  is  fin- 
ished than  it  had  before.  But  it  is  not  necessary  to 
much  consider  this  rule  of  law  here.  The  evidence 
shows  that  by  the  work  done  as  a  part  of  the  second  in- 
spection, resorting  the  rails,  straightening  some  of 
them  and  shortening  some  of  them,  their  market  value 
was  increased.  But  it  is  argued  that  the  plea  counted 
on  storing,  handling  and  care  of  the  rails,  and  that  the 
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added  value  from  straightening  and  shortening  some 
of  the  rails  comes  under  none  of  those  designations^ 
therefore  that  there  was  a  variance  between  the  alle- 
gations and  the  proof.  And  while  it  is  admitted  that 
this  evidence  was  not  objected  to  and  the  variance  was 
not  pointed  out  in  the  trial  below,  it  is  claimed  to  be  so 
substantial  a  departure  from  the  pleadings  as  to  be  fa- 
tal. We  do  not  think  this  position  well  taken.  If  the 
-work  proven  was  not  technically  covered  by  the  change 
** handling*'  (and  we  do  not  say  it  was  not),  the  vari- 
ance could  have  been  easily  remedied  by  amendment 
had  it  been  suggested  on  the  trial,  and  the  familiar 
rule  that  a  variance  is  waived  if  not  suggested  in  the 
trial  court  should  be  applied.  Appellant  also  urges 
that  there  is  no  comi)etent  evidence  that  the  services  of 
appellee  in  rehandling  the  rails  were  reasonably  worth 
$1  a  ton,  and  no  proof  as  to  the  market  value  of  such 
labor,  and  calls  our  attention  to  the  fact  that  in  the  bill 
originally  rendered  only  fifty  cents  a  ton  was  charged 
for  the  service.  The  proof  on  this  subject  was  not  con- 
tradicted, but  was  to  the  effect  that  the  cost  of  rehan- 
dling— of  the  extra  work — ^was  not  less  than  $1  a  ton, 
and  was  probably  over  $1  a  ton,  and  while  in  a  letter 
accompanying  appellee's  bill  for  fifty  cents  a  ton  it 
said  it  was  a  usual  charge,  it  appeared  on  the  trial  that 
appellee  had  done  none  of  this  kind  of  work  before; 
that  there  was  no  usual  charge,  and  from  the  nature  of 
the  work,  it  is  quite  apparent  that  there  could  be  no  very 
customary  charge  anywhere  for  that  kind  of  labor. 
There  was  no  motion  made  to  exclude  this  evidence, 
and  no  effort  to  show  that  the  charge  was  excessive  or 
unreasonable.  We  think,  under  this  condition  of  the 
record,  the  admission  of  this  proof  and  the  use  of  it 
by  the  jury  as  a  foundation  of  their  verdict  should 
not  be  held  reversible  error.  Schmitt  v.  Kurrus,  234 
HI.  578.  It  was  held  in  Travis  v.  Pierson,  43  111. 
App.  579,  that  in  the  absence  of  anything  indicating 
bad  faith  what  one  had  actually  paid  for  service  is  ad- 
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missible  in  evidence  to  show  what  the  reasonable  cost 
of  such  service  is,  and  while  the  rule  as  there  an- 
nounced may  not  be  one  of  general  application  and 
may  not  warrant  the  retention  of  such  testimony  on 
motion  to  exclude  it,  still  we  thiak  in  the  absence  of 
such  motion  that  it  should  not  be  allowed  to  work  re- 
versible error  in  a  case  where  it  is  quite  clear  that  the 
services  were  reasonably  worth  the  amount  claimed. 

It  is  urged  that  the  court  erred  in  permitting  evi- 
dence of  the  contents  of  a  letter  to  go  to  the  jury  with- 
out proper  proof  of  the  loss  of  the  letter.  It  was  a 
note  handed  an  agent  of  appellee  by  an  agent  of  appel- 
lant directing  appellee  to  permit  the  second  inspection 
of  the  rails  above  mentioned.  It  is  not  material  here 
whether  the  court  technically  erred  or  not  in  permit- 
ting the  proof  of  the  contents  of  the  note.  There  had 
been  oral  proof  introduced  that  -appellant  had  author- 
ized such  inspection,  and  among  the  stipulated  facts 
read  to  the  jury  it  is  recited  that :  *  *  In  compliance  with 
said  request  of  the  railroad  company,  the  process 
company  rehandled  the  said  rails  for  the  purpose  of 
inspection.  * '  Proof  of  the  contents  of  the  letter  in  ques- 
tion in  no  way  added  or  subtracted  from  anything 
material  otherwise  in  the  case.  Appellant  also  argues 
several  objections  to  the  instructions  given  at  the  in- 
stance of  appellee.  If  we  are  right  in  our  conclusions 
of  law  before  expressed,  there  is  no  substantial  error 
in  the  instructions.  On  the  plea  claiming  a  lien  for 
balance  due  for  re-rolling  the  rails,  the  defendant  "^as 
entitled  to  a  directed  verdict.  On  the  other  plea  claim- 
ing a  lien  for  services  in  rehandling,  if  the  evidence  as 
to  the  value  of  those  services  is  as  matter  of  law  a 
competent  basis  for  a  finding  of  the  jury,  their  verdict 
was  right  as  to  the  whole  amount.  There  is  no  evidence 
in  the  record  upon  which  they  could  intelligently  base 
a  different  finding.  Objection  is  also  urged  to  a  remark 
of  appellee's  counsel  in  his  address  to  the  jury  in 
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^wMch  lie  characterized  app^ll^nt  as  the  black  sheep  of 
the  railroad  business.  Objection  was  ^i^de  to  that  re- 
mark and  the  court  overruled  the  objection.  We  think 
the  remark  improper,  and  tte  ruUng  of  the  court  er- 
ror,  but  in  the  condition  of  the  record  as  just  pointed 
out,  we  see  no  reason  for  holdii^g  it  reversible  error. 
Finding  no  reversible  error  in  the  record  the  judgment 
is  affirmed. 

Affirmed. 


American  Steel  &  Copper  Plate  Company,  Appellee,  y. 

H.  H.  Bilter  et  al.^  Appellants. 

Oen.  No.  6,162.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Du  Page  county;  the  Hon. 
Mazzini  Slusseb,  Judge,  presidinf.  Heard  in  this  court  at  the  Octo- 
ber term,  1915.    AfDrmed.    Opinion  filed  February  8,  1916. 

Stiktemenl;  of  t^e  Case. 

Bin  in  aid  of  execution  by  American  Steel  and  Cop- 
per Plate  Company,  complainant,  against  H.  H.  Bil- 
ter and  others,  defendants.  From  a  decree  setting 
aside  a  conveyance  by  defendant  and  subjecting  the 
property  to  the  lien  and  payment  of  the  judgment  and 
execution,  defendants  appeal. 

On  May  23, 1913,  H.  H.  Bilter,  his  wife  and  two  sons, 
Raymond  R.  Bilter  and  H.  C.  Bilter,  the  four  defend- 
ants, were  living  as  one  family  in  a  residence  owned  by 
H,  H.  Bilter  in  Elmhurst,  DuPage  county,  Illinois.  He 
also  owned  a  farm  of  about  293  acres  in  the  same 
county,  and  was  indebted  to  parties  other  than  com- 
plainant in  amounts  aggregating  $24,550.  On  that 
date  summons  was  served  upon  him  in  a  common-law 
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suit  by  the  plaintiff,  American  Steel  &  Copper  Plate 
Company.  Four  days  thereafter  for  an  expressed  con- 
sideration of  $1  he  conveyed,  his  wife  joining  with  him, 
all  said  real  estate  to  said  two  sons  by  deed  that  was 
duly  recorded.  The  common-law  suit  brought  by  com- 
plainant terminated  October  18,  1913,  in  a  judgment 
against  him  of  $442.31.  Execution  issued  therein,  and 
he  filed  a  schedule  of  his  personal  property  showing  a 
valuation  of  less  than  his  exemptions  of  $400.  The  ex- 
ecution was  levied  on  all  the  real  estate  so  conveyed 
and  complainant  filed  its  bill  in  equity  in  this  case  in 
aid  of  the  execution.  Issues  were  joined,  the  cause  re- 
ferred to  the  master  in  chancery  who  reported  the  evi- 
dence with  his  conclusion  that  the  prayer  of  the  bill  be 
granted.  Objections  and  exceptions  to  the  master's  re- 
port were  filed  and  overruled,  and  a  decree  entered  set- 
ting aside  the  conveyance  and  subjecting  th«  property 
to  the  lien  and  payment  of  the  judgment  and  execu- 
tion, from  which  decree  this  appeal  was  prosecuted. 

The  evidence  showed  that  the  real  consideration  for 
the  conveyance  was  an  agreement  in  writing  by  the 
grantees  to  assume  and  pay  the  before  mentioned  in- 
debtedness of  their  father  to  parties  other  than  plain- 
tiff ;  and  that  the  grantees  understood  that  the  transfer 
covered  all  the  real  estate  and  personal  property  of 
their  father.  Evidence  was  introduced  by  plaintiff  as 
to  the  market  value  of  the  real  estate,  from  which  the 
master  found  that  at  the  time  of  the  transfer  the  fair 
cash  value  of  the  residence  in  Elmhurst  was  $6,000  and 
of  the  farm  $45,415,  making  an  aggregate  of  $51,415. 
No  evidence  to  the  contrary  was  introduced  except  that 
it  was  shown,  subject  to  objection,  that  the  assessed 
valuation  of  the  property  for  purposes  of  general  tax- 
ation was  less  than  the  amount  agreed  by  the  grantees 
to  be  paid  for  it,  and  the  grantees  testified  that  at  the 
time  of  the  transfer  they  arrived  at  the  value  of  the 
property  by  a  computation  as  to  its  net  revenue,  and 
the  result  was  about  the  amount  they  agreed  to  pay  for 
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it.  The  property  had  a  market  value.  The  master 
concluded  that  the  amount  agreed  to  be  paid  by  the 
grantees  was  about  forty-five  per  cent,  of  the  value  of 
the  property. 

The  grantees  testified  they  did  not,  at  the  time  of 
the  transfer,  know  of  their  father  *s  indebtedness  to 
plaintiff,  and  there  was  no  direct  evidence  that  they  did 
then  know  of  it.  The  parties  continued  to  live  together 
under  an  arrangement,  they  said,  that  the  father 
should  work  for  the  grantees  for  his  board. 

Fred  A.  Dolph,  William  H.  Gallagher  and  S.  L. 
Bathje^  for  appellants. 

Charles  S.  Williston,  for  appellee. 

Mr.  Justice  Carnes  delivered  the  opinion  of  the 
court. 


Abstraet  of  the  Deeision. 

L  EviDENOE,  I  ^Z^—iohen  evidence  as  to  fuaessed  valuation  of 
property  immaterial  in  deterwAning  value.  Where  property  has  a 
market  value,  evldeiice  as  to  Its  assessed  Taluation  is  Incompetent 
and  immaterial. 

2.  Etidenge»  §  63* — when  market  value  m>ay  not  he  determined 
on  hasis  of  revenue.  The  market  value  of  property  may  not  be  de- 
termined by  computation  of  what  it  would  be  worth  on  the  basis  of 
revenue. 

3.  Fraudulent  oonvktances,  |  268* — when  evidence  sufficient  to 
show  conveyance  for  insufficient  considera;tion.  On  a  bill  in  aid  of 
execution  to  subject  real  estate  conveyed  by  a  father  to  his  children 
to  the  payment  of  debts,  evidence  held  sufficient  to  sustain  a  finding 
that  the  property  was  conveyed  for  a  consideration  less  than  half 
its  value. 

4.  Fbaudulbnt  oonvetances,  §  271* — when  evidence  sufficient  to 
sustain  finding  that  grantees  had  knowledge  of  grantor's  indebted- 
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neas  to  creditor.  On  a  bill  in  aid  of  execution  to  subject  real  estate 
which  was  conveyed  by  a  father  to  his  children  for  an  inadequate 
consideration,  consisting  of  the  assumption  of  all  the  debts  of  the 
grantor  except  that  owed  to  one  creditor,  evidence  held  sufficient  to 
sustain  a  finding  that  grantees  had  notice  of  the  indebtedness  of 
the  grantor  to  i|uch  o^er  creditor. 

5.  Fbaudulent  CONVETANCK8,  |  80* — What  cotiititutes  voluntary 
gift  of  property  invalid  in  equity.  The  conveyance  by  a  debtor  of 
all  his  property  to  his  children  for  a  consideration,  consisting  of  the 
assumption  of  all  the  debts  of  the  grantor  except  one,  which  ^consid- 
eration is  only  about  one-half  the  valu0  of  such  property,  consUtates 
a  voluntary  gift  over  to  the  assignees,  imd  will  be  spt  aside  in  equity 
at  the  instance  of  such  other  creditor  regardless  of  whether  or  not 
the  grantees  have  knowledge  of  such  other  debt 

6.  F^unuf^EivT  ooNVETANGM,  {  87 1 — ^hen  no  prentmption  <u  to 
lack  of  good  faith  arises  from  sale  to  re}ative9,  A  debtor  in  failing 
circumstances  may  convey  his  property  to  his  relatives,  and  if  there 
are  no  indications  of  fraud  no  presumption  arises  from  the  relation- 
ship. 

7.  Fbaudulent  convetancks,  I  87* — when  to  be  considered  to  im- 
peach conveyance.  The  fact  of  relationship  between  an  indebted 
grantor  and  the  grantee  of  property  may  be  considered  with  other 
evidence  as  tending  to  impeach  the  conveyance. 

8.  Fbaudulent  convetanceb,  §  66* — what  is  badge  of  fraud.  In- 
adequacy of  consideration  for  the  conveyance  of  property  by  an 
indebted  father  tp  bis  children  ip  a  badg^  of  fraud. 

9.  Appeal  and  ebbos,  |  365* — when  grantee  of  property  set  aside 
as  invalid  against  creditor  not  entitled  to  decree  for  reimbursement 
of  consideration  paid,  A  grantee  of  property  which  is  set  aside  as 
invalid  against  creditors  is  not  entitled  to  protection  in  equity  for 
the  payment  of  part  of  the  consideration,  where  he  fails  to  ask  such 
protection  from  the  court. 

*8ee  UllDols  Notes  DISMt,  y«U.  XI  t*  XV,  and  CnmiilatlTe  QoMrtprly^  Mune 
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Edward  ThompsoB  Compaiiy,  Appellant,  t.  Martin  C. 

Deeker,  Appellee. 

Gen.  No.  6,179. 

1.  Contracts,  §  279* — what  is  effect  of  rescission  of  contract. 
The  operation  and  effect  of  a  resclBSion  of  a  contract  is  to  terminate 
all  the  rights  of  the  parties  under  the  original  contract. 

2.  Sales,  §  284* — when  right  of  seller  to  recover  purchase  price 
not  affected  by  storage  of  goods  subject  to  order  of  purchaser. 
Where  a  contract  of  sale  is  rescinded  hy  the  purchaser,  the  right 
of  the  seller  to  recover  the  purchase  price  is  not  affected  hy  the  fact 
that  the  purchaser  delivers  the  goods  to  the  seller  and  they  are 
stored  by  the  seller  subject  to  the  purchaser's  order. 

3.  Sales,  §  284* — when  seller  may  bring  action  of  quantum 
meruit  on  abandonment  of  contract  by  purchaser.  Where  books  are 
sold  under  a  special  contract,  the  seller  may,  upOn  default  of  the 
purchaser,  treat  the  contract  as  abandoned  or  "rescinded"  and  bring 
an  action  of  quantum  meruit,  and  the  price  is  governed  by  the  stip- 
ulation in  the  abandoned  contract. 

4.  Appeal  aivd  ebrob,  f  1802* — when  cause  must  be  reminded  for 
further  proceedings  upon  reversal.  In  the  absence  of  a  waiver  of 
the  right  to  trl&l  by  Jury,  a  judgment  for  plaintiff  may  not  be  en- 
tered upon  reversal  of  the  judgment  for  defendant,  but  the  cause 
must  be  remanded  for  further  proceedings. 

Appeal  from  the  Circuit  Court  of  Lake  county;  the  Hon.  Claibe 
C.  Edwards,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  and  remanded.  Opinion  filed  February  8, 
1916. 

CooKB,  Pope  &  Pope,  for  appellant 
Balph  J.  Dady,  for  appellee. 

Mr.  Justice  Carnes  delivered  the  opinion  of  the 
court. 

Appellee,  Martin  C.  Decker,  August  31,  1909,  sent  a 
subscription  contract  for  twenty  volumes  of  American 
and  English  Annotated  cases  at  five  dollars  a  volume, 

•flee  nUnol*  Notes  THgtt,  Vole.  XI  to  XT,  and  CnmnlAtiTo  Qwuiorlj,  Mmie 
topio  And  Mctloii  mnnbor. 
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to  appellant,  Edward  Thompson  Company,  which  was 
by  it  accepted.  The  contract  provided  for  payment  of 
five  dollars  cash,  and  the  balance  in  instalments  of  five 
dollars,  payable  quarterly  for  one  year,  and  afterwards 
bimonthly,  and  contained  an  agreement  that  the  right 
of  property  in  all  the  volumes  unpaid  for  should  re- 
main in  appellant  until  the  same  were  wholly  paid,  and 
a  statement  that  no  representations  or  guaranties  had 
been  made  by  the  salesman  on  behalf  of  appellant 
which  were  not  expressed  in  the  written  contract.  At 
that  time  only  thirteen  volumes  had  been  published, 
and  they  were  delivered  to  appellee  September  3,  1909. 
The  three  succeeding  volumes  were  also  delivered  from 
time  to  time,  as  published,  by  August  26, 1910.  Appel- 
lee paid  f  ®ur  of  the  five  dollar  instalments,  as  provided 
in  the  contract,  and  in  December,  1910,  shipped  back 
to  appellant  the  sixteen  volumes  with  the  statement 
that  he  had  not  found  the  work  up  to  the  representa- 
tions of  their  solicitor,  and  had  received  no  benefit 
from  it,  and  therefore  returned  it.  Several  letters  fol- 
lowed in  which  appellant  all  the  time  insisted  that  it 
would  not  consent  to  take  back  the  books  and  release 
appellee  on  the  contract,  and  appellee  insisted  that  he 
would  not  make  further  payment  or  receive  further 
bool^.  The  sixteen  volumes  returned  were  stored  by 
appellant  and  appellee  promptly  notified  that  they 
were  held  subject  to  his  order.  Finally,  July  14,  1913, 
appellant  commenced  this  suit  before  a  justice  of  the 
peace  for  sixty  dollars,  the  balance  unpaid  for  the  six- 
teen volumes  at  five  dollars  a  volume.  It  was  tried  on 
appeal  in  the  Circuit  Court  where  there  was  a  verdict 
and  judgment  for  the  deferdant,  from  which  judgment 
this  appeal  is  taken.  Appellant  treated  the  contract  as 
abandoned  by  appellee,  and  claimed  the  right  to  re- 
cover for  the  sixteen  volumes  furnished  at  the  contract 
price.  Its  right  to  so  recover  would  be  free  from 
question  but  for  the  fact  that  on  the  trial  the  deposi- 
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tion  of  an  agent  of  appellant  was  read,  in  which  he 
said  that  December  30,  1910,  appellant  treated  the 
contract  *'as  being  repudiated  by  the  defendant  and 
rescinded  by  the  plaintiff,''  and  also  said  *'at  the  time 
defendant  repudiated  contract  by  shipping  back  the 
books  to  plaintiff,  there  was  then  no  further  volumes  of 
such  publication  manufactured,  and  when  further  vol- 
umes were  manufactured  plaintiffs  did  not  ship  more 
volumes  to  defendant  because  the  latter  had  repudiated 
his  contract,  and  the  plaintiff  then  rescinded  it."  This 
use  of  the  word  '* rescinded"  is  relied  on  by  appellee  as 
indicating  that  appellant  consented  to  an  entire  abro- 
gation of  the  contract,  had  taken  back  the  books,  and 
therefore  could  not  recover  on  the  contract,  and  he  says 
there  is  no  evidence  upon  which  to  base  any  other  re- 
covery. It  is  true  that  the  operation  and  effect  of  a 
rescission  of  a  contract  is  to  terminate  all  the  rights  of 
the  parties  under  the  original  contract.  The  title  to 
the  goods  is  revested  in  the  seller  and  he  cannot  main- 
tain an  action  for  the  price.  (35  Cyc.  158.)  If  appellant 
had  consented  to  take  back  the  books  this  rule  would 
apply,  but  appellant  did  not  take  back  the  books  and  its 
right  to  recover  here  is  not  affected  by  the  fact  that 
appellee  delivered  the  books  to  appellant  and  it  held 
them  subject  to  his  order.  It  is  settled  law  in  this  State 
that  where  work  has  been  done  or  goods  furnished 
under  a  special  contract,  the  laborer  or  vendor  may,  be- 
cause of  the  default  of  the  other  party,  treat  the  con- 
tract as  abandoned  and  bring  an  action  for  the  quantum 
meruit  of  the  work,  and  that  the  price  is  governed  by 
the  stipulation  in  the  abandoned  contract.  This  rule  is 
said  in  Folliott  v.  Hunt,  21  111.  654,  to  have  been  repeat- 
edly held  by  that  court.  It  was  repeated  in  Dobbins  v. 
Higgins,  78  111.  440,  where  the  plaintiff  had  given  notice 
that  it  would  treat  the  contract  as  ''rescinded"  and 
abandon  the  work.  Notwithstanding  the  use  of  that 
word  ''rescinded,"  the  court  treated  the  contract  as 
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abandoned  and  held  a  right  of  recovery  pro  ianto  at 
the  contract  price.  In  City  of  Chicago  v.  Sexton,  115 
HI.  230,  it  h  held  that  where  one  is  prevented  from 
completing  the  Contract  by  an  mianthorized  declara- 
tion of  a  forfeiture,  he  may  recover  for  material  fur- 
nished nndfet  the  cotitract,  but  the  price  must  be  fixed 
by  the  stipulations  of  the  contract  so  far  as  they  can 
be  applied.  In  Keeler  v.  Clifford,  165  III.  544,  the  right 
of  a  party  to  a  contract  to  abandon  it  because  of  the 
default  of  the  other  party  and  recover  the  amount  due 
on  the  basis  of  the  price  named  in  the  contract  is  held. 
To  the  same  effect  id  Rice  v.  PartellOj  88  HI!  App.  52, 
•and  Chicago  Training  Softool  v.  Ddvies,  64  111.  App. 
503,  and  many  othfer  Elinois  cases. 

It  is  hardly  necessary  to  enter  into  a  discussion  of 
the  meaning  of  the  word  " rescinded'*  in  this  connec- 
tion. It  may  be  that  the  word  ** abandoned'*  should 
be  used  instead,  but  our  Supreme  Court  in  W.  B.  Pilr- 
cell  Co.  V.  Sage,  200  HI.  342,  speaking  of  a  case  where 
the  vendor  of  coal  ceased  delivery  under  the  contract 
because  of  the  failure  of  the  vendee  to  pay  as  agreed 
and  sued  for  the  contract  price  of  coal  that  they  had 
delivered,  said :  *  *  Appellees  Were  justified  in  declaring 
the  contract  rescinded.  ^  •  •  They  were  entitled  to 
recover  at  the  contract  price  for  coal  they  had  de- 
livered.!' Counsel  for  appellant  in  their  argument  use 
this  term  ** rescinded"  in  the  sense  that  the  Supreme 
Court  did  in  that  case,  and  it  is  evident  that  appel- 
lant's witness  used  it  in  the  same  sense,  and  whatever 
the  propriety  of  using  that  word  with  that  meaning, 
it  is  very  clear  that  it  must  be  so  interpreted  in  the 
decision  of  this  case. 

It  is  therefore  evident  that  appellant  was  entitled 
to  a  judgment  in  its  favor,  and  the  court  erred  in  over- 
ruling its  motion  for  a  new  trial.  In  the  absence  of  a 
waiver  of  the  right  to  trial  by  jury,  we  have  no  power 
to  reverse  the  judgment  and  enter  a  judgment  for 
plaintiff's  damages  and  costs  in  the  court  below,  {City 
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of  Spring  Valley  v.  Spring  Valley  Coal  Co.,  173  HI. 
497.)  The  judgment  is  therefore  reversed  and  the  canse 
remanded  for  further  proceedings  not  inconsistent 
with  the  views  here  expressed. 

Reversed  and  remand^. 


Ralph  Jester,  Appellant,  y.  David  8.  Iiee,  Appellee. 
Gen.  No.  6,188.    (Not  to  be  reported  i^  full.) 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  John 
M.  NiKHAUB,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  February  8,  1916. 

Statement  of  the  Case. 

Action  by  Ralph  Jester,  plaintiff,  against  David  S. 
Lee,  defendant,  to  recover  commissions  for  the  sale  of 
real  estate.  From  a  judgment  for  plaintiff,  defendant 
appeals. 

CiiABENCE  W.  Hetl  and  Harby  C.  Heyl,  for  appel- 
lant; Hetl  &  McGbath,  of  counseL 

Evans  &  Evans,  for  appellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court 

Abstract  of  the  Beeision. 

1.  BBon|8,  I  7* — whmi  evidence  sujBMent  to  MU9tain  finding  thai 
amtract  to  gell  property  not  made.  In  an  action  by  a  broker  for 
commissions,  where  it  appeared  that  the  owner  had  practically  ar- 
ranged a  sale  of  property  to  the  pui'diiaBers,  evidence  held  sufficient 

•See  niliMile  Notes  Dlceit»  Volt,  XI  to  XV,  ond  CiimiilotlTe  Qnorterl^,  aome 
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to  sustain  a  finding  that  the  owner  did  not  enter  into  a  contract 
with  the  broker  to  find  a  purchaser  for  the  property. 

2.  Bbokebs,  §  95* — tohen  requested  instruction  that  plaintiff  had 
furnished  buyer  properly  refused.  In  an  action  by  a  broker  for  com- 
missions, a  requested  instruction  including  a  holding  that  plaintiff 
had  proved  by  the  greater  weight  of  evidence  that  he  furnished  the 
buyer,  held  properly  refused,  there  being  sufficient  evidence  to  sus- 
tain a  finding  that  a  contract  was  not  entered  into. 

3.  Instructions,  §  114* — when  requested  instruction  properly  re- 
fused as  inapplicable  to  issues.  In  an  action  by  a  broker  to  recover 
commissions  for  the  sale  of  real  estate,  a  requested  instruction  that 
the  measure  of  recovery  was  what  the  services  were  reasonably 
worth,  held  properly  refused  where  no  question  of  value  of  the  serv- 
ices was  in  issue  and  it  was  uncontradicted  that  such  services,  if 
rendered,  were  worth  more  than  plaintiff  claimed. 

4.  Brokers,  (  84* — what  evidence  inadmissible.  In  an  action  by 
a  broker  for  commissions,  evidence  that  the  officers  of  the  purchaser 
and  the  seller  of  the  property  were  not  on  speaking  terms,  and  that 
an  officer  of  the  purchaser  never  talked  with  the  seller  about  the 
purchase  before  a  slip  of  paper  with  the  price  of  property  marked 
thereon,  which  the  broker  had  received  from  the  seller  and  had 
given  to  one  officer  of  the  purchaser,  was  given  by  such  officer  to 
another  officer  of  the  purchasQr,  held  inadmissible  where  it  was  not 
claimed  that  such  latter  officer  had  seen  the  owner  before  he  got 
the  slip  of  paper,  and  it  appeared  that  he  did  in  fact  go  to  the  owner 
and  negotiate  the  sale  of  the  property. 


Frank  Osear  Johnson^  Administrator,  Appellee,  y.  Citj 

of  St.  Charles,  Appellant. 

Gen.  No.  6,186. 

1.  Nequoence,  S  95* — what  degree  of  care  required  of  children, 
k  child  is  not  required  to  exercise  the  same  degree  of  care  to  avoid 
Injury  as  an  adult,  but  only  such  care  as  a  child  of  his  age,  intelli- 
gence, experience  and  capacity  would  ordinarily  exercise. 

2.  Negligence,  §  4* — what  degree  of  care  required  not  to  injure 
hildren.    Adults  must  take  notice  of  the  l^ck  of  judgment,  caution 

I    •Sm  Illinois  Notes  Digest,  Vols.  XI  to  XY,  Aq4  CamaUiUve  Qwuierly,  Muae 
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and  discretion  in  children  and  their  consequent  inability  to  take 
care  of  themselves,  and  conduct  business  with  that  in  view  and  rea- 
sonably guard  against  injuring  them. 

3.  Negligence,  §  201* — when  contributing  negligence  of  child  is 
for  jury.  Although  the  evidenti|iry  facts  are  undisputed,  still  the 
question  of  contributory  negligence  is  one  of  fact  for  the  Jury  and 
not  of  law  for  the  court,  unless  all  reasonable  minds  must  agree  as 
to  the  conclusion  -to  be  drawn  from  the  admitted  facts. 

4.  Electricity,  §  28* — when  contributory  negligence  of  child  in 
handling  live  wire  for  jury.  In  an  action  for  the  death  of  a  boy  ten 
years  of  age  who,  while  traveling  on  a  highway,  left  it  to  examine 
a  fallen  electric  wire  on  land  adjoining  a  public  highway,  and  was 
killed  upon  touching  the  exposed  end  of  the  wire  while  handling 
it,  held  that  it  was  a  question  for  the  Jury  whether  the  deceased 
was  guilty  of  contributory  negligence. 

5.  EaLectricitt,  I  27* — when  evidence  sufficient  to  sustain  finding 
that  city  was  guilty  of  negligence  in  failing  to  repair  break  in 
electric  wire.  In  an  action  against  a  city  for  the  death  of  a  boy 
ten  years  of  age,  as  the  result  of  his  handling  a  live  wire  in  a  field 
adjoining  a  public  highway,  where  it  appeared  that  the  line  had 
been  in  operation  three  or  four  weeks  and  that  a  severe  storm 
occurred  two  days  before  the  accident,  evidence  held  sufficient 
to  sustain  a  finding  that  defendant  was  guilty  of  negligence  in 
failing  to  investigate  and  repair  the  line. 

6.  Blectbicity,  §  9* — what  degree  of  care  must  be  taken  to  pre- 
vent injury  to  persons  from  current  of  electric  light  supply  line.  An 
<Blectric  light  supply  line  is  a  dangerous  agency,  and  care  com- 
mensurate with  the  danger  must  be  taken  to  prevent  injury  to 
persons  from  the  electric  current 

7.  Tkespass,  S  11* — what  does  not  constitute  trespassing  on  prem- 
ises of  city.  A  boy  who  leaves  the  public  highway  and  goes  into  a 
field,  which  a  city  has  a  license  to  use  for  its  electric  light  supply 
line,  to  experiment  with  a  fallen  electric  light  wire,  is  not  a  tres- 
passer on  premises  of  the  city,  regardless  of  whether  or  not  he  was 
a  trespasser  as  against  the  owner  of  the  land. 

8.  Electricity,  §  25* — when  not  presumed  that  boy  has  full 
knowledge  of  danger  from  electric  wire.  It  is  not  to  be  presumed 
that  a  boy  ten  years  of  age  has  any  knowledge  of  electricity  and 
its  dangers  compared  with  workmen  employed  around  electric  wir- 
ing. 

9.  Appeal  and  error,  §  1772* — when  judgment  not  reversed,  A 
judgment  should  not  be  reversed  where  the  record  discloses  no  mar 
terial  error  of  law. 

10.  Instructions,  §  47* — when  instructions  which  direct  verdict 
may  be  refused.    Requested  instructions  advising  the  Jury  that  plain- 

•»ee  IlllnolH  Noteii  Digest,  VoU.  XI  to  XV,  And  Cumulative  Quarterly,  Mune 
topic  and  section  number. 


I 


186  Appellate  Coxjbts  op  Illinois. 

Johnson  r.  City  of  St  Charles,  200  III  App.  184. 

tUfs  decedent  ^as  guilty  of  negligence  under  the  facts,  held  Im- 
proper. 

11.  iKSTBucnoNB,  |  153* — when  not  duty  of  court  to  modify.  It 
is  not  the  duty  of  the  court  to  modify  requested  instructions'  which 
in  effect  direct  a  verdict 

12.  Appeal  and  ebbob,  I  1241* — w?ien  party  nvay  not  oompilain  of 
modification  of  erroneous  requested  instruction.  One  who  asks  a 
court  to  give  an  improper  instruction  cannot  be'lieard  to  complain 
of  the  court's  ilction  In  modifying  it,  although  the  court  foils  to 
make  it  good. 

13.  Appeal  Ain>  ebbob,  |  1544* — wJien  error  in  instructing  fury  to 
pass  on  question  of  contrilmtory  negligence  as  matter  of  law  harmr 
less.  Auj  error  in  an  instruction  in  an  action  for  negligent  death, 
thkt  it  allowed  the  jury  to  pass  on  ''contributory  negligence*'  as  a 
matter  of  law,  held  harmless  where  the  Jury  were  told  in  other  in- 
structions that  the  plaintitf  was  not  entitled  to  recover  unless  the 
deceased  was  at  and  before  the  accident  in  the  exercise  of  due 
care  there  defined. 

14.  DsAtH,  I  73* — when  not  erroneous  as  telling  jury  to  consider 
all  the  evidence  in  determining  ddm^iges  for  negligent  death.  An 
instructloh  ih  An  action  for  negligent  death,  that  if  the  jury  believed 
from  a  preponderance  of  the  evidence  in  the  case  that  the  defendant 
was  guilty  as  charged  in  plaintifTs  declaration  or  some  count  there- 
of, then  in  determining  the  amount  of  damages,  if  any,  to  be 
awarded  to  pUtintlif  as  administrator,  they  should  fix  such  amount 
for  their  verdict,  as  would,  tn  their  judgment,  from  all  the  evi- 
dence be  a  fair  and  Just  compensation  to  the  next  of  kin  of  de- 
ceased for  the  pecuniary  loss,  if  any,  resulting  to  them  by  reason 
of  his  death,  held  not  erroneous  as  requiring  the  jury  to  consider 
"all  the  evidence"  instead  of  limiting  their  consideration  to  the 
facts  and  circiimstanced  attending  the  injury. 

15.  Death,  |  78* — when  instruction  on  darMiges  in  actUm  for 
negligent  death  not  had  as  ignoring  defense  of  contributory  negli- 
gence. An  instruction  on  damages  for  negligent  death  Is  not  bad 
as  ignoring  the  defence  of  contributory  negligence  where  it  does 
not  direct  a  verdict  but  is  only  intended  to  guide  the  jury  in  as- 
sessing datnages,  if  they  find  the  defendant  guilty. 

16.  Death,  |  73* — when  instruction  in  action  for  negligent  death 
limAting  recovery  to  pecuniary  dam^ages  proper.  In  an  action  for 
the  negligent  death  of  a  child,  an  instruction  on  damages  held 
proper  as  donllning  the  jury  to  pecunia:ry  damages. 

17.  Appeal  avd  ittOB,  |  1642* — when  instruction  on  damages  not 
reversihly  erroneous.    An  instruction  on  damages  cannot  be  held 
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reversibly  erroneous  wher«  there  Is  no  claim,  or  ground  for  claim, 
that  the  damagep  are  excesslya 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon.  Cuntoi^ 
F.  iRwjir,  Judge,  pre8idinf^  Heard  jin  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  Fehmary  8,  1916. 

JoHir  A.  Busi^BLp  and  CuASfJEs  L.  Kv^,  for  appel- 
lant 


C.  Helmbb  Johksok  and  Lbokabd  Msad^  for  appel- 
lee. 

Mb.  Justicb  Cabkes  delivered  the  opinion  of  fhe 
conrt. 

The  appellant.  City  of  St.  Charles,  operated  an  elec- 
tric plant  with  poles  and  wires  extending  along  a  much 
traveled  public  highway  north  from  the  city.  On  Mon- 
day, September  23,  1912,  appellee's  intestate,  Walter 
Johnson,  a  boy  ten  years  old,  was  walking  along  that 
highway  at  a  point  within  a  mile  of  the  business  part 
of  the  city  with  Nils  Nelson,  a  boy  about  twelve  years 
old.  There  had  been  a  severe  storm  of  the  previous 
Friday,  and  one  of  the  electric  wires  was  broken  and 
hanging  with  the  end  lying  on  the  ground  inside  the 
field  adjoining  the  public  highway.  Walter  ran  to  the 
side  of  the  road,  climbed  through  the  fence,  and  took 
hold  of  the  insulated  wire  about  two  feet  from  the  end, 
which  was  harmless.  He  then  touched  the  end  of  the 
broken  wire,  which  was  uninsulated  and  described  as 
bright  and  ** shiny,'*  and  received  a  shock  from  which 
he  immediately  died.  He  was  warned  by  his  compan- 
ion and  knew  when  he  did  this  that  there  might  be 
danger  from  touching  the  wire.  The  wire  was  down 
Saturday  morning,  two  days  before  the  accident.  There 
is  evidence  tending  to  prove  that  appellant  was  ac- 
tually notified  of  this  condition  on  Saturday ;  but  there 
is  a  conflict  on  that  question,  and  whether  appellant 
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in  the  absence  of  actual  notice  in  time  to  repair  the 
wire  is  charged  with  constructive  notice  is  a  pertinent 
inquiry.  The  poles  and  wires  were  placed  there  by 
permission  of  the  owner  of  the  land.  There  was  no 
reason  why  deceased  should  go  through  the  fence  or 
touch  the  wire  except  the  prompting  of  boyish  curi- 
osity. This  action  was  brought  to  recover  for  that 
injury,  and  on  a  jury  trial  there  was  a  verdict  and 
judgment  of  $2,500  for  the  plaintiff.  The  record  is 
brought  here  on  appeal. 

It  is  first  insisted  that  under  the  above  stated  facts 
deceased  was  guilty  of  contributory  negligence  as  mat- 
ter of  law,  and  that  the  court  erred  in  not  directing  a 
verdict  for  the  defendant.  In  Trapp  v.  Rockford  Elec. 
Co.,  186  111.  App.  379,  we  considered  the  degree  of  care 
required  of  children  and  discussed  several  holdings  of 
our  Supreme  Court  on  that  question,  and  noted  the 
purpose  of  the  law  '^to  protect  children  against  their 
lack  of  sound  judgment."  It  was  said  in  Sutton  v. 
Arrow  Transfer  Co.,  186  HI.  App.  188:  **A  child  is  not 
required  to  exercise  the  same  degree  of  care  as  an 
adult,  but  only  such  care  as  a  child  of  his  age,  intelli- 
gence, experience  and  capacity  would  ordinarily  exer- 
cise." In  the  late  case  of  Hartnett  v.  Boston  Store  of 
Chicago,  265  HI.  331,  the  court  citing  many  authorities 
said :  *  ^  A  minor  may  reasonably  be  expected  to  exer- 
cise that  degree  of  care  which  a  person  of  his  age,  in- 
telligence, capacity,  discretion  and  experience  would 
naturally  and  ordinarily  use."  The  law  recognizes  the 
lack  of  judgment,  caution  and  discretion  in  children  and 
the  consequent  inability  to  take  care  of  themselves, 
and  requires  adults  to  take  notice  of  these  tendencies 
and  conduct  business  with  that  in  view  and  reasonably 
guard  against  injuring  them.  Accident  case&^tejmcjL 
numerous  in  whinb  nhildrpn  hflvp  beenJield. nQt_^ilty 
of  contributory  negligence  where  adults  would  clearly 
haVe~been  found  not  in  the  exercise  of  ordinary;  care 
for  their  own~safety.   IVliether  in  the  present  case  de- 
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ceased  was  exercising  such  care  for  his  own  safety  as 
boys  of  his  age,  intelligence,  capacity,  discretion  and 
experience  would  naturally  and  ordinarily  use,  is  a 
question  of  fact  to  be  first  passed  on  by  the  jury  unless 
there  is  only  one  reasonable  conclusion.  What  a  ten- 
year-old  boy  of  the  kind  and  character  pictured  in  le- 
gal definitions  would  naturally  and  ordinarily  do  is  a 
question  that  laymen  are  quite  as  well  qualified  to  an- 
swer as  are  judges  and  lawyers.  *  It  involves  a  consid- 
eration of  many  factors.  No  fixed  rule  can  be  applied 
even  in  cases  of  children  of  equal  age  and  natural  ca- 
pacity. Thompson  on  Negligence,  vol.  1,  sec.  309; 
Hartnett  v.  Boston  Store  of  Chicago,  supra.  Although 
the  evidentiary  facts  are  not  disputed,  still  the  question 
of  contributory  negligence  is  one  of  fact  for  the  jury 
and  not  of  law  for  the  court,  unless  all  reasonable 
minds  must  agree  as  to  the  conclusion  to  be  drawn 
from  the  admitted  facts.  That  it  is  not  for  the  court 
to  direct  the  jury  as  to  what  facts  do  or  do  not  consti- 
tute negligence  hardly  requires  citation  of  authority. 
The  rule  is  held  or  recognized  in  Lake  Erie  <&  W.  R.  Co. 
V.  Klinkrath,  227  HI.  439 ;  Commonwealth  Elec.  Co.  v. 
Rose,  214  111.  545 ;  Illinois  Iron  &  Metal  Co.  v.  Weber, 
89  HI.  App.  368 ;  Christiansen  v.  Navigato,  185  111.  App. 
318;  Kelly  v.  Commonwealth  Elec.  Co.,  167  111.  App. 
210,  and  many  other  cases.  Of  course,  all  statements 
that  contributory  negligence  is  a  question  of  fact  for 
.the  jury  are  to  be  read  remembering  that  any  conten- 
tion as  to  any  claimed  fact  may  become  a  matter  of 
law  for  the  court  instead  of  a  question  of  fact  for  the 
jury  if  the  evidence  is  so  clear  that  there  can  be  but 
one  reasonable  conclusion  from  it.  In  our  opinion  it 
cannot  be  said  in  the  present  case  that  deceased,  as 
matter  of  law,  was  not  measuring  up  to  the  required 
standard  in  letting  his  boyish  curiosity  lead  him  to  ex- 
periment with  the  broken  wire.  We  think  that  ques- 
tion was  properly  left  to  the  jury,  and  that  their  con- 
clusion was  not  so  unreasonable  as  to  require  the  trial 
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court  to  disregard  it,  or  permit  this  court  to  reverse 
the  case  on  that  ground. 

The  jury  were  justified  in  finding  the  defendant  neg- 
ligent. Its  line  was  properly  constructed  and  had  been 
in  operation  three  or  four  weeks  before  the  accident. 
The  break  was  within  about  a  mile  of  its  power  plant 
and  on  the  Elgin  road.  There  was  a  severe  storm  on 
Friday  night  which  should  have  warned  appellant  of 
the  danger  of  such  an  accident.  It  was  dealing  with  a 
destructive  agency  which  required  care  commensurate 
with  the  danger.  Commonwealth  Elec.  Co.  v.  MelvUle, 
210  HI.  70.  And  even  if  the  jury  were  not  justified  in 
finding  actual  notice  to  appellant  on  Saturday,  still  we 
think  they  w^re  warranted  in  charging  appellant  with 
negligence  in  not  learning  the  danger  and  repairing 
the  line  before  the  accident  happened,  considering  the 
location  of  the  wire,  its  nearness  to  the  city  and  the 
plant,  and  the  danger  to  be  anticipated  from  neglect- 
ing investigation  of  the  line  after  a  severe  storm. 

It  is  argued  that  deceased  was  a  trespasser  and 
therefore  appellant  owed  him  no  duty  except  not  to 
wantonly  injure  him.  If  the  field  entered  by  deceased 
had  been  owned  or  controlled  by  appellant  a  different 
question  might  arise.  But  it  was  the  land  of  a  third 
party,  appellant  was  there  by  permission  of  the  owner 
and  whether  deceased  was  there  under  an  implied  li- 
cense, which  often  arises  from  custom  in  the  country 
to  go  on  foot  onto  fields  adjacent  to  the  highway,  or 
was  trespassing  as  against  the  owner  of  the  land,  he 
was  not  trespassing  on  the  premises  of  appellant.  Ap- 
pellant had  no  authority  to  forbid  deceased  from  going 
upon  that  field,  therefore,  as  against  the  appellant,  he 
was  rightfully  in  the  field  where  he  was  injured.  The 
case  is  to  be  distinguished  from  those  in  which  an  ac- 
cident occurs  to  a  trespasser  upon  the  property  of  the 
defendant.  The  wire  fell  within  the  field  adjoining  the 
highway,  but  we  think  that  fact  should  not  make  ap- 
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pellant  less  liable  than  if  it  had  fallen  on  the  roadside 
of  the  fence. 

There  is  no  question  that  deceased  was  a  bright,  in- 
telligent boy.  He  was  a  farmer  boy,  probably  not  much 
acquainted  with  the  operation  of  electricity.  He  knew 
when  he  touched  the  wire  that  he  might  receive  a  shock, 
and  quite  likely  knew  cases  where  boys  had  touched  elec- 
tric wires  and  received  slight  shocks.  There  is  nothing 
in  the  evidence  to  show,  and  it  is  not  to  be  presumed, 
that  he  had  any  knowledge  of  electricity  and  its  dan- 
gers compared  with  workmen  employed  around  elec- 
tric wiring.  The  judgment  should  not  be  reversed  un- 
less the  record  discloses  material  error  of  law. 

Appellant  offered  four  instructions,  each,  in  sub- 
stance, advising  the  jury  that  deceased  was  guilty  of 
negligence  under  the  facts  which  the  instructions  re- 
cited and  which  were  not  controverted.  The  court  mod- 
ified each  of  those  instructions  by  inserting,  '  *  If  you 
believe  such  acts  on  his  part  were  contributory  negli- 
gence/' leaving  the  jury  to  determine  whether  the  con- 
clusion from  the  admitted  facts  was  that  the  boy  was 
negligent  instead  of  determining  that  questioii  as  a 
matter  of  law.  Each  of  these  instructions  practically 
directed  a  verdict  and  tnight  well  have  been  refused. 
It  was  not  the  duty  of  the  court  to  amend  or  modify 
the  ULstructions  {Rolfe  v.  Rich,  149  111.  436),  though  he 
Bttght  do  so  if  he  desired.  The  Appellate  Court  of  the 
fourth  district  lately  held  in  Gratmon  v.  Donk  Bros. 
Cod  &  Coke  Co.,  173  111.  App.  395,  that  one  who  asks 
the  court  to  give  an  improper  instruction  cannot  be 
heard  to  complain  of  the  court's  action  in  modifying 
it,  although  the  court  fails  to  make  it  good.  It  held 
the  same  rule  in  Wilkerson  v.  WUlis  Coal  d  Mining 
Co.,  158  III.  App.  620,  and  in  earlier  cases  there  cited. 
Ryan  v.  Donnelly,  71  111.  100,  cited  and  approved  in 
Crown  Coal  db  Tow  Go*  v.  Taylor,  184  111.  250,  seems  to 
support  that  holding.  But  without  attempting  to  fix 
the  limitations  of  that  rule,  it  is  sufficient  in  this  case  to 


192  Appeliatb  Coubts  of  Illinois. 

Johnson  v.  City  of  St  Charles,  200  IlL  App.  184. 

say  we  see  no  substantial  error  in  the  instructions,  as 
modified.  It  is  objected  that  they  left  the  jury  to  pass 
on  ^ '  contributory  negligence ' '  as  matter  of  law,  but  the 
jury  were  told  in  other  instructions  that  the  plaintiff 
was  not  entitled  to  recover  unless  the  deceased  was 
at  and  before  the  time  of  the  accident  in  the  exercise  of 
due  care  there  defined,  and  there  is  no  reason  to  sup- 
pose that  they  would  conclude  from  this  instruction 
that  he  might  recover  if  he  did  not  measure  up  to  the 
standard  of  care  reqyired  by  the  other  instructions. 
The  court,  at  the  instance  of  appellee,  gave  the  jury 
the  following  instruction:  '*If  you  believe  from  a  pre- 
ponderance of  the  evidence  in  this  case  that  the  de- 
fendant is  guilty  as  charged  in  plaintiff's  declaration, 
or  some  count  thereof,  then,  in  determining  the  amount 
of  damages,  if  any,  to  be  awarded  to  the  plaintiff  as  ad- 
ministrator, you  should  fix  such  amount  for  your  ver- 
dict as  will,  in  your  judgment,  from  all  the  evidence  be 
a  fair  and  just  compensation  to  the  next  of  kin  of  de- 
ceased for  the  pecuniary  loss,  if  any,  resulting  to  them 
by  reason  of  his  death.'*  It  is  urged  that  this  instruc- 
tion is  bad  because  it  tells  the  jury  in  assessing  the 
damage  to  consider  **all  the  evidence '*  while  it  should 
have  limited  the  consideration  to  the  facts  and  cir- 
cumstances attending  the  injury.  A  similar  objection 
to  a  similar  instruction  was  denied  by  the  court  in 
Chicago  City  Ry.  Co.  v.  Gemmill,  209  111.  638,  and  it 
was  there  said  that  an  instruction  in  substantially  the 
same  form  had  been  approved  by  the  court  in  many 
cases  there  cited.  It  is  also  urged  that  the  instruction 
is  bad  as  ignoring  the  defense  of  contributory  negli- 
gence. The  answer  to  that  objection  is  that  it  does  not 
direct  a  verdict,  but  is  only  intended  to  guide  the  jury 
in  assessing  damages,  if  they  find  the  defendant  guilty. 
This  objection  goes  to  the  first  part  of  the  instruction, 
where  the  jury  are  told  if  they  believe,  etc.,  that  the 
defendant  is  guilty  as  charged  in  plaintiff's  declara- 
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tion,  or  some  count  thereof.  Instructions  similar  in 
this  respect  have  been  approved  in  Pennsylvafiia  Co. 
V.  Marshall,  119  111.  399,  and  nnmerons  later  cases  cit- 
ing that  case,  among  them  U.  8.  Brewing  Co,  v.  Stolten- 
berg,  211  HI.  531,  citing  a  great  number  of  earlier 
cases.  The  instruction  properly  confined  the  jury  to 
pecuniary  damages.  So  far  as  it  is  to  be  considered 
as  an  instruction  on  the  measure  of  damages,  it  would 
not,  if  erroneous,  work  a  reversal  of  the  judgment,  for 
there  is  no  claim,  nor  ground  for  claim,  that  the  dam- 
ages are  excessive. 

The  court  refused  two  instructions  offered  by  the  de- 
fendant, each  of  which  would,  if  given,  have  informed 
the  jury  that  the  conclusion  from  the  practically  ad- 
mitted facts  in  the  case  was  that  deceased  was  negli- 
gent and  plaintiff  could  not  recover.  There  was  no 
error  in  refusing  these  instructions.  We  are  of  the 
opinion  that  the  record  discloses  no  substantial  error 
of  law.    The  judgment  is  affirmed. 

Affirmed. 


Louise  C.  Oreenaere^  Appellee,  t.  Aurora  Brewing 

Company  et  aL,  Appellants. 

Gen.  No.  6^87. 

1.  Iktoxigatiito  LiquoBS,  I  209* — when  declaratiom  at  to  inten- 
tion to  commit  suicide  inadmissible  in  action  by  wife  for  loss  of 
support.  Declarations  made  by  one  who  is  killed  by  a  train  as  the 
result  of  his  lying  on  the  track  while  intoxicated  previous  to  his 
death,  as  to  his  Intention  to  commit  suicide  and  to  throw  himself 
in  front  of  a  train,  must  be  regarded  as  hearsay  and  inadmissible, 
in  evidence  in  an  action  under  the  Dramshop  Act,  sec  9  (J.  ft  A. 
T  4609),  by  a  wife  for  damages  for  loss  to  her  means  of  support 

*8ee  nUn^slCotos  IHfMl,  Tola.  XI  to  XT,  ud  CvmiilatlT«  QoartMriri 
Vol.  CC  It 


194  Appellate  Coubts  of  Illinois. 

Greenacre  v.  Aurora  Brewing  Co.,  200  111.  App.  193. 

caused  by  the  intoxication  of  her  husband  and  his  consequent  death, 
when  unaccompanied  by  some  attempt  at  the  time  to  carry  them 
into  execution. 

2.  Intoxicating  liquobs,  |  225* — when  evidence  shows  intoxi- 
cation at  time  of  death.  In  an  action  under  the  Dramshop  Act, 
sec.  9  (J.  ft  A.  IT  4609),  by  a  wife  for  damages  for  loss  to  her 
means  of  support  as  the  result  of  the  intoxication  and  resulting 
death  of  her  husband  by  a  railroad  train,  evidence  held  sufficient  to 
sustain  a  finding  that  deceased  was  so  intoxicated  at  the  time  of  his 
death  as  to  be  unable  to  take  care  of  himself. 

3.  Appeal  and  ebrok,  S  1542* — when  instruction  on  amount  of 
recovery  not  reversibly  erroneous.  Any  error  in  giving  an  im- 
proper instruction  on  the  measure  of  damages  is  harmless  where 
there  is  no  claim,  and  no  ground  for  claim,  that  the  damages  are 
excessive. 

NiCHAus,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon.  BIaz- 
ziNi  Slusseb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  February  8,  1916. 

Alschuleb,  Putnam  &  James,  for  appellants. 

John  M.  Baymond  and  John  K.  Newhall,  for  ap- 
pellee. 

Me.  Justice  Carnes  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  of  $3,063.75  ren- 
dered on  a  verdict  of  $3,000,  with  interest  added  to  date 
of  judgment,  in  a  suit  brought  by  appellee  against  two 
saloon  keepers  and  the  Aurora  Brewing  Company,  the 
owner  of  one  of  the  saloon  buildings,  under  section  9 
of  our  Dramshop  Act  (J.  &  A.  |f4609),  for  loss  of 
means  of  support  caused  by  the  intoxication  of  her 
husband  and  his  consequent  death. 

Frank  Greenacre,  the  husband,  was  about  forty-five 
years  of  age,  with  an  earning  capacity  of  about  $1,500 
a  year,  residing  with  his  family  in  the  Village  of 

•Sm  lUlnoia  Notes  Direst,  Vols.  XI  to  XV,  «od  CamalatlTe  Qnvterlj,  Mme 
topie  and  seetlon  nomber. 


Second  Distbiot — Febbuaky,  1916.  195 

Greenacre  v.  Aurora  Brewing  Co.,  200  111.  App.  193. 

Hinckley,  HHnois.  There  was  a  curve  in  the  railroad 
track  running  through  the  village  so  that  at  that  point 
an  object  on  the  track  could  not  be  seen  a  great  dis- 
tance. Saturday,  November  15,  1913,  a  fast  train  was 
passing  through  the  village  at  11 :30  p.  m.  Greenacre 
was  lying  on  the  track  with  his  head  on  one  rail  and  his 
feet  extending  to  or  on  the  other  rail,  and  was  struck 
by  the  train  and  instantly  killed.  He  had  been  on  the 
track  less  than  an  hour.  Another  train  had  passed  over 
the  track  about  fifty  minutes  before.  The  theory  of  ap- 
pellee is  that  Greenacre  was  so  intoxicated  as  to  be 
unable  to  take  care  of  himself  and  for  that  reason  was 
in  this  place  of  danger.  Appellants  claim  that  he  was 
not  so  intoxicated  as  to  render  him  incapable,  but  that 
he  deliberately  took  that  way  to  commit  suicide.  Ap- 
pellants, on  the  trial,  offered  proof  by  several  wit- 
nesses of  declarations  of  the  deceased  at  various  times 
before  his  death  showing  an  intention  to  take  his  own 
life.  The  witnesses  were  produced  in  court  and  testi- 
fied out  of  the  presence  of  the  jury  for  the  purpose  of 
advisiQg  the  court  just  what  their  evidence  would  be. 
One  said  that  he  met  Greenacre  in  the  latter  part  of 
August,  1913,  and  he  then  made  a  statement  indicating 
an  intention  to  take  his  own  life ;  and  that  he  met  him 
again  on  the  day  he  was  killed  between  twelve  and  one 
o  'clock  and  deceased  told  him  he  was  tired  of  the  game 
and  the  witness  would  never  see  him  again.  Another 
testified  that  he  and  deceased  were  acquainted  with  a 
man  who  had  committed  suicide  by  jumping  in  the 
river  about  two  years  before,  and  several  times  in  talk- 
ing about  the  matter,  Greenacre  told  the  witness  that 
he  would  never  commit  suicide  by  jumping  in  the  river 
but  when  he  got  ready  to  go  he  would  throw  himself  in 
front  of  the  fast  train ;  that  two  weeks  before  Green- 
acro's  death  the  witness  met  him  in  town  after  eleven 
o'clock  at  night  and  Greenacre  asked  him  to  have  a 
drink  with  him  saying  it  would  probably  be  the  last 


196  Appbleatb  Coubts  of  Illinois. 

Greenacre  t.  Aurora  Brewing  G6.,  200  111.  App.  193. 

drink  they  would  have  together,  and  just  then  the  lim- 
ited train  went  through  the  town  (the  one  that  after- 
wards struck  deceased)  and  Greenacre  said  that  train 
is  apt  to  hit  me  any  night ;  that  many  times  within  six 
months  of  Greenacre 's  death  when  the  witnesses  were 
working  for  him,  as  they  stepped  across  the  railroad 
track,  Greenacre  had  said:  ^' Bight  there  is  where  I 
would  like  to  jump  in  front  of  the  fast  train. '*  Two 
other  witnesses  testified  to  sitting  one  evening  in  the 
latter  part  of  August  with  Greenacre  near  the  railroad 
trad^  and  talking  about  lights  on  the  track,  and  Green- 
acre mentioned  the  curve  of  the  track  where  the  light 
did  not  show,  and  said  if  anybody  was  on  the  track  the 
engineer  would  not  see  him  until  the  train  was  right  on 
him,  and  that  was  the  place  where  deceased  was  after- 
wards killed.  Another  witness  said  he  helped  Green- 
acre load  stock  the  Sunday  evening  before  he  was 
killed  and  Greenacre  told  him  that  was  the  last  load  he 
was  going  to  ship.  The  court  permitted  none  of  this 
testimony  to  go  to  the  jury  and  the  record  properly 
presents  the  question  here  whether  any  of  it  was  com- 
petent. Counsel  devote  the  larger  part  of  their  briefs 
to  this  question,  and  we  will  first  coiisider  it.  If  the 
court  erred  in  excluding  this  testimony  it  was  certainly 
reversible  error. 

Counsel  for  appellants  do  not  claim,  and  we  see  no 
ground  for  any  assumption,  that  these  declarations 
were  a  part  of  the  res  gesta,  or  that  they  were  accom- 
panied by  some  attempt  at  the  time  they  were  made  to 
carry  them  into  execution.  But  appellants  *  counsel  cite 
and  review  a  number  of  authorities  holding  such  dec- 
larations competent,  notwithstanding  they  are  not  a 
part  of  the  res  gesttB.  The  question  has  usually  arisen 
in  homicide  cases  and  in  actions  on  life  and  accident 
insurance  policies.  It  was  carefully  considered  by  our 
Supreme  Court  in  the  homicide  case  of  Siebert  v.  Peo- 
ple, 143  111.  571,  the  leading  authorities  were  discussed 
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and  reviewed,  and  the  conclusion  reached  that  such 
declarations  not  accompanied  by  an  act  of  the  deceased 
that  they  might  explain,  were  hearsay  and  not  admissi- 
ble. The  court  relied  on  Commonwealth  v.  Felch^  132 
Mass.  22,  among  other  authorities,  in  support  of  its 
conclusion,  and  expressly  refused  to  follow  the  Su- 
preme Court  of  Massachusetts  in  overruling  that  case 
in  the  later  case  of  Commonwealth  v.  Trefethen,  157 
Mass.  185.  The  latter  case  is  well  said  by  appellants ' 
counsel  to  be  the  greatest  case  on  the  subject.  It  is 
said  by  the  author  of  the  notes  in  24  L.  B.  A.  235,  to  be 
a  notable  case  on  the  subject  of  evidence  of  declara- 
tions of  intention  when  not  a  part  of  the  res  gestce. 
It,  however,  loses  its  value  as  authority  in  this  State 
because  the  Supreme  Court  in  Siebert  v.  People,  supra, 
on  page  588,  speaking  of  the  case,  said:  ''This  deci- 
sion, although  rendered  by  a  court  of  high  standing,  we 
do  not  regard  in  harmony  with  the  current  of  author- 
ity, and  we  are  not  inclined  to  follow  it.  If  a  declara- 
tion of  that  character  was  accompanied  with  any  act 
tending  to  show  an  intent  to  commit  suicide,  it  might 
be  admissible  in  connection  with  the  act.*' 

The  Siehert  case,  supra,  was  cited  and  approved  on 
this  point  in  Howard  v.  People,  185  111.  552,  and  Clark 
V.  People,  224  HI.  554.  It  was  cited  and  its  doctrine 
approved  in  Nordgren  v.  People,  211  111.  425,  but  the 
rule  is  there  said  to  be  limited  to  cases  where  the  dec- 
larations offered  in  evidence  are  not  a  part  of  the 
res  gestcB,  or  accompanied  by  any  act  of  the  deceased 
which  they  might  characterize  or  explain,  but  are  mere 
naked  declarations  offered  as  original  evidence.  In 
that  case  it  appeared  that  the  deceased  kept  in  her 
room  bottles  and  flasks  of  whisky  and  strychnine  poi- 
son, and  as  explanatory  of  those  acts  she  made  declara- 
tions showing  an  intent  to  commit  suicide,  which  were 
held  competent  and  part  of  the  res  gestce,  not  as  orig- 
inal evidence  but  as  explanatory  of  the  acts  in  ques- 
tion.   It  is  said  in  21  Cyc.  902,  that  such  declarations 
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are  admissible  in  homicide  cases,  but  in  a  note  the 
author  cites  Siebert  v.  People,  supra,  and  State  v.  Fitz- 
gerald, 130  Mo.  407,  and  says  that  such  declarations 
are  held  not  competent  in  Illinois  and  Missouri  if  not 
accompanied  by  some  attempt  at  the  time  to  carry  them 
into  execution,  or  when  not  made  a  part  of  the  res  ges- 
t(B,  or  admissible  as  dying  declarations. 

The  authorities  are  quite  fully  reviewed  in  State  v. 
Fitzgerald,  supra,  among  them  Mutual  Life  Ins.  Co. 
V.  Hillmon,  145  U.  S.  285,  which  is  much  relied  on  by 
appellants  here.    The  Missouri  court  t5oncluded  that  a 
different  rule  does  and  should  prevail  in  actions  on  life 
insurance  policies;  that  under  such  contracts  the  ad- 
missions or  statements  by  either  party  with  respect  to 
the  subject-matter  of  controversy  may  be  shown  by  the 
adverse  party;  that  the  difference  between  the  two 
classes  of  cases  in  this  respect  is  ** broad  as  a  gulf." 
Apparently  our  Supreme  Court  has  recognized  a  dis- 
tinction between  the  two  classes  of  cases,  for  in  Treat 
V.  Merchants'  Life  Ass'n,  198  111.  431,  the  court,  with- 
out referring  to  the  holdings  in  the  homicide  cases, 
held  that  in  an  action  on  a  life  insurance  policy  where 
it  is  claimed  the  insured  committed  suicide,  the  testi- 
mony of  the  agent  who  took  the  application  for  insur- 
ance that  before  the  policy  was  delivered  the  insured 
asked  him  if  his  company  paid  losses  on  suicides, 
and  on  learning  it  did  not  made  some  remark  about 
canceling  his  application,  was  admissible  as  tending  to 
show  that  the  insured  had  in  his  mind  the  question  of 
suicide  at  the  time  he  took  out  the  insurance,  and  bear- 
ing on  the  question  whether  or  not  he  took  his  own  life. 
In  actions  on  life  insurance  policies  the  plaintiff  is 
claiming  under  a  contract  of  the  deceased.    Perhaps 
for  that  reason  the  rule  is  different  from  that  in  homi- 
cide cases,  but  whatever  may  be  the  reason  for  the  dis- 
tinction, it  seems  quite  clear  that  the  rule  applied  in 
life  insurance  cases  should  not  govern  in  homicide 
cases,  and  that  it  would  seem  that  the  rule  of  evidence 
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applicable  to  homicide  cases  should  be  applied  to  this 
character  of  a  case  under  the  Dramshop  Act-  There 
is  certainly  no  privity  of  contract  here  between  the  de- 
ceased and  the  plaintiff  in  the  action.  We  are  of  the 
opinion  that  the  trial  court  did  not  err  in  its  ruling 
on  the  offered  evidence. 

Appellants  argue  that  the  evidence  does  not  sustain 
the  finding  that  deceased  was  so  intoxicated  at  the  time 
in  question  as  to  render  him  incapable  of  taking  care 
of  himself.  There  was  a  sharp  conflict  in  the  evidence 
on  that  question.  It  was  for  the  jury  to  decide  under 
the  direction  and  control  of  the  trial  judge.  The  ver- 
dict was  not  so  manifestly  against  the  weight  of  the 
evidence  as  to  authorize  us  to  disturb  it. 

A  number  of  questions  arising  on  the  introduction 
of  evidence  and  manner  of  examining  witnesses,  and 
remarks  of  counsel,  are  presented  and  argued  by  ap- 
pellants. None  of  them  seem  to  us  of  controlling  im- 
portance. Some  slight  errors  were  committed  as  must 
always  happen  in  a  bitterly  contested  case  of  this  char- 
acter. We  reach  the  same  conclusion  in  considering 
error  assigned  on  giving  and  refusing  instructions. 
The  court  gave  over  twenty  instructions  at  the  in- 
stance of  defendants  in  which  the  law  was  as  favorably 
stated  as  they  should  ask.  There  is  some  ground  of 
complaint  as  to  one  of  plaintiff's  instructions  on  the 
evidence  to  be  considered  in  assessing  damages,  but 
there  is  no  claim,  and  no  ground  for  assuming  that  the 
damages  are  excessive. 

There  is  no  question  but  that  deceased  drank  intoxi- 
cating liquor  at  the  two  appellants'  saloons  on  the  day 
of  his  death,  or  that  the  brewing  company  owned  one 
of  the  buildings  and  rented  it  for  saloon  purposes.  We 
are  of  the  opinion  that  no  reversible  error  was  com- 
mitted on  the  trial,  therefore  the  judgment  is  affirmed. 

Affirmed. 

Mb.  Justice  Niehaus. — ^I  do  not  concur  in  this  opin- 
ion. 
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Laura  8.  Thompson,  Plaintiff  in  Error,  y.  Ancient  Or- 
der of  Gleaners,  Defendant  in  Error. 

Gen.  No.  6,198.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Joe  A. 
Davis,  Judge,  presiding.  *  Heard  In  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  February  8,  1916. 

Statement  of  the  Case. 

Action  by  Laura  S.  Thompson,  plaintiff,  against 
Ancient  Order  of  Gleaners,  defendant,  to  recover  on 
a  benefit  certificate  on  the  life  of  her  husband.  From 
a  judgment  for  defendant,  plaintiff  brings  error. 

EoBEBT  Cabb  and  Buttebs  &  Clabk,  for  plaintiff  in 
error. 

H.  M.  Bjsllt,  for  defendant  in  error. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  iNSUiiAKCB — When  evidence  Mufflcient  to  sustain  finding  that 
insured  did  not  pay  money  to  treasurer  of  local  order  to  cover  de- 
linquent assessments.  In  an  action  on  a  death  benefit  certificate 
Issued  by  a  fraternal  beneficiary  society,  evidence  held  sufficient  to 
sustain  a  finding  that  Insured  did  not  make  payment  of  deltnquent 
assessments  to  the  treasurer  of  the  local  order. 

2.  Insxtbanoe,  S  782* — when  failure  to  pay  dues  and  assessments 
constitutes  automatic  suspension  of  m^emher  of  fraternal  beneficiary 
society.  The  failure  of  a  member  of  a  fraternal  beneficiary  society 
to  pay  dues  and  assessments  causes  his  automatic  suspension  under 
laws  of  the  society,  providing  that  the  failure  to  pay  dues  or  assess- 
ments operates  as  a  suspension  of  a  member. 

3.  Insurance,  |  807* — how  member  of  fraternal  beneficiary  so- 

•See  niinoii  Notes  Divest,  Vols.  XI  to  XV.  and  CnmolatlTe  Qaarterly,  Muse 
topic  and  Mctlon  number. 
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cietjf  automaticanv  suspended  for  failure  to  pay  dues  and  assessments 
nay  de  reinstated.  Where  a  member  of  a  fraternal  benefldary 
society  has  been  automatically  suspended  under  the  laws  of  the 
society  because  of  his  failure  to  pay  dues  and  assessments,  he 
cannot  become  reinstated  without  complying  with  the  requirements 
of  the  society  unless  some  one  with  authority  waiyes  such  require- 
ments. 

4.  IsisuBANcaB,  S  797* — when  receipt  of  dues  and  assessments  hy 
local  officer  does  not  constitute  waiver  of  requirement  for  reinstate- 
■iient  in  fraternal  beneficiary  society.  The  receipt  of  dues  and  as- 
sessments from  a  member  of  a  fraternal  beneficiary  society,  who 
has  been  automatically  suspended  because  of  his  failure  to  pay 
dues  and  assessments  as  required  by  the  laws  of  the  society,  by 
the  local  secretary  and  treasurer,  does  not  constitute  a  waiver  of  a 
requirement  for  the  production  of  a  certiflcate  of  good  health  as  a 
condition  for  reinstatement,  so  as  to  constitute  a  reinstatement, 
where  such  local  officer  at  the  time  of  taking  the  money  advised  the 
member  that  it  was  doubtful  whether  he  could  be  reinstated  and 
that  it  miust  depend  upon  the  action  of  the  superior  officers  of  the 
company. 

5.  Dkpositionb,  I  40* — when  objections  to  intetrogatories  must 
he  made  before  trial.  Objections  to  interrogatories  in  a  deposition 
as  to  books  and  documents,  copies  of  which  are  sought  to  be  used 
in  evidence,  that  sufficient  foundation  was  not  laid  for  their  intro- 
duction in  evidence^  must  be  made  before  -the  triaL 

6.  DEPosmoNB,  S  43* — when  questions  as  to  competency  of  inter- 
rogatories not  considered  on  appeal.  Where  there  is  no  reasonable 
presumption  from  the  record  that  anything  got  into  evidence  that 
could  not  easily  have  been  made  c(xnpetent  by  a  retaking  of  a 
deposition,  if  the  questions  had  been  held  bad  on  a  motion  to  sup- 
press, questions  raised  on  appeal,  as  to  competency  of  interroga- 
tories, that  should  have  been  first  raised  on  the  taking  of  the  deposi- 
tion or  on  the  motion  to  suppress,  will  not  be  considered. 

•See  miaoifl  liotM  BiSMt,  Vols.  XI  to  XY,  and  CnmiilattT*  Qoarterly.  mum 
topie  BBd  ■— tloM  annlMr. 
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Madeline  Harris  by  Mary  E.  Harris,  Appellee,  y.  Fred 

Sehlink,  Appellant. 

Gen.  No.  6,196. 

1.  TiuAL^  S  68* — when  party  not  required  to  state  facte  to  he 
proved  by  answer  to  question.  Where  a  question  Is  in  proper  form 
and  clearly  admits  of  an  answer  relative  to  the  issue  and  favorable 
to  the  party  on  whose  side  the  witness  is  called,  the  party  is  not 
bound  to  state  the  facts  proposed  to  be  proved  by  the  answer  unless 
the  court  requires  him  to  do  so. 

2.  False  impbisonment,  {  35* — when  evidence  admissible  in  vUti- 
gation  of  exemplary  damages.  In  an  action  by  a  girl  fourteen  years 
of  age  for  damages  for  false  imprisonment  by  a  saloon  keeper 
who  detained  her  and  turned  her  over  to  the  police  while  she,  witb 
a  party  of  children,  was  passing  defendant's  saloon,  and  some  one 
had  thrown  open  the  door  of  the  saloon  and  broken  the  glass,  held 
that  evidence  that  defendant  had  been  instructed,  upon  a  prior  com- 
plaint to  a  policeman,  to  catch  parties  making  disturbances  and 
get  their  names  or  send  them  to  the  police  station,  and  that  he 
would  see  that  the  disturbances  were  stopped,  was  admissible  in 
evidence  in  mitigation  of  exemplary  damages. 

3.  Appeal  and  ebbob,  S  1523* — when  error  in  instruction  harm- 
less. In  an  action  by  a  child  for  damages  for  false  imprisonment, 
any  error  in  an  instruction  on  the  right  of  a  private  person  to 
make  an  arrest  for  a  crime  committed  or  attempted  in  his  presence, 
held  harmless  where  there  was  little  question  as  to  the  right  of 
the  defendant  to  arrest  and  detain  the  plaintiff. 

4.  Instbuctions,  S  155* — when  method  of  modification  to  be  con- 
demned. The*  practice  of  modifying  instructions,  leaving  the  part 
struck  out  so  that  the  Jury  can  read  it,  is  to  be  condemned. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  John 
M.  NiEHAUs,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  and  remanded.  Opinion  filed  February  8, 
1916. 

John  B.  King  and  Leo  G.  Hana,  for  appellant. 

ft 
Dailby  &  MiLLEB,  for  appellee. 

•See  nilnols  Note*  DIsest,  Vols.  XI  to  XT,  and  Cnmiilatlve  <|iiHt«rly,  mmt 
topic  and  Mctlon  number. 
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Mr.  Justice  Carnes  delivered  the  opinion  of  the 
conrt. 

April  1, 1914,  Fred  Schlink,  the  appellant,  conducted 
a  saloon  in  Peoria.  *  There  had  been  a  children's  party 
in  the  neighborhood  that  evening,  and  about  ten  o  'clock 
they  were  on  their  way  home  by  circuitous  routes, 
loitering,  laughing  and  playing  after  the  manner  of 
children.  Several  of  them,  including  Madeline  Harris, 
the  appellee,  a  girl  fourteen  years  old,  passed  appel- 
lant's saloon.  Another  smaller  party  of  children  ap- 
peared at  that  point  about  the  same  time.  Some  one 
violently  threw  open  the  front  door  of  the  saloon, 
breaking  the  glass.  Appellant  was  sitting  in  a  rear 
room  with  a  retail  merchant  of  the  vicinity.  He  rushed 
out  of  doors.  The  children  ran.  He  caught  Madeline 
and  led  her  back  to  the  saloon  and  sent  for  the  police 
patrol  wagon  which  came  and  took  her  to  the  police 
station.  Appellant  meantime  telephoned  the  police  sta- 
tion that  he  only  wanted  to  teach  the  children  a  lesson 
and  to  lecture  her  and  let  her  go,  which  was  done.  This 
action  was  brought  to  recover  for  that  injury.  A  jury 
returned  a  verdict  in  favor  of  plaintiff  for  $2,250.  The 
court  required  a  remittitur  of  $1,000  and  entered  judg- 
ment for  $1,250  and  costs.  The  defendant  prosecutes 
this  appeal  and  urges  that  the  evidence  does  not  sup- 
port the  verdict ;  that  the  court  erred  in  excluding  evi- 
dence offered  by  the  defendant,  and  in  instructions  to 
the  jury,  and  that  the  verdict  is  excessive. 

There  is  some  evidence  that  appellant  had  before 
been  annoyed  and  troubled  by  children  trespassing 
upon  his  property;  that  he  had  complained  to  a  po- 
liceman about  it  and  had  been  told  by  him  to  catch  the 
parties  and  get  their  names,  or  send  them  into  the  sta- 
tion, and  that  he  would  see  that  the  disturbances  were 
stopped;  and  while  the  evidence  fairly  shows  that 
Madeline,  the  appellee,  was  not  guilty  of  any  trespass 
on  defendant's  property,  and  that  there  was  no  valid 


204  Appellants  Coubts  op  Illinois. 

HarriB  y.  Schlink,  200  m.  App.  202. 


reason  for  his  seizing  and  detaining  her,  and  that  his 
action  in  so  doing  was  hasty  and  foolish,  still  a  very 
material  consideration  is  what  cause,  if  any,  was  there 
for  his  acting  in  the  manner  that  he  did.  The  girl*was 
not  injured  apparently  more  than  would  naturally  re- 
sult from  being  caught  and  struggling  to  get  away,  and 
being  frightened.  It  is  not  clear  from  the  evidence 
how  much  she  was  injured,  and  what  were  the  after 
effects;  but  there  is  no  question  that  the  verdict  was 
much  beyond  what  could  reasonably  be  f  oimd  even  in- 
cluding exemplary  damages,  and  it  is  peculiarly  a  case 
where  a  jury  would  be  much  influenced  by  what  might 
seem  to  them  outrageous  conduct  of  the  defendant. 
It  was  therefore  very  material  to  appellant  that  he  be 
permitted,  within  the  rules  of  evidence,  to  show  any- 
thing he  could  by  way  of  excuse  for  his  action  in  de- 
fense of  exemplary  damages.  He  produced  the  police 
officer  above  mentioned  as  a  witness,  and  offered  to 
prove  by  him  the  conversation  before  stated.  The 
co^rt  sustained  an  objection  to  this  testimony.  Appel- 
lant afterwards,  as  a  witness  in  his  own  behalf,  was 
permitted  to  testify  to  the  conversation  and  it  was  not 
contradicted,  still  it  probably  did  not  impress  the  jury 
so  much  as  if  it  had  been  stated  by  the  officer.  While 
appellant  was  testifying  in  his  own  behalf,  in  speaking 
of  the  throwing  open  of  the  door  to  his  saloon,  he  was 
asked  how  many  times  that  occurrence  had  taken  place 
that  same  night.  This  question  was  objected  to  as  in- 
competent and  immaterial;  which  objection  the  court 
sustained  on  the  statement  by  appellant's  counsel  that 
he  could  not  show  that  it  was  done  by  the  plaintiff  or 
those  parties.  He  was  then  asked:  '*Was  there  a  dis- 
turbance at  your  front  door  more  than  one  time  that 
night f  and:  '*Were  there  three  or  four  disturbances 
at  your  front  door  on  that  same  evening  f  his  counsel 
stating  that  the  testimony  was  offered  to  show  want 
of  malice.    Objections  were  sustained  to  each  of  these 
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questions.  While  there  was  no  statement  by  counsel 
of  what  answer  was  expected,  still  under  the  authority 
of  the  late  case  of  Hartnett  v.  Boston  Store  of  Chicago, 
265  Ill«  331y  where  it  is  said :  ''Where  a  question  shows 
the  purpose  and  materiality  of  evidence  it  is  not  neces- 
sary to  state  what  the  answer  would  be.  If  a  question 
is  in  proper  form  and  clearly  admits  of  an  answer  rel- 
ative to  the  issue  and  favorable  to  the  party  on  whose 
side  the  witness  is  called,  the  party  is  not  bound  to 
state  the  facts  proposed  to  be  proved  by  the  answer  un- 
less the  court  requires  him  to  do  so.  (38  Cyc.  1330; 
Buckstaff  V.  Russell  dk  Co.,  151  U.  S.  626),'*  such  state- 
ment was  not  necessary. 

This  action  of  the  court  is  properly  presented  here 
for  review.  If  the  rules  of  evidence  permit  that  char- 
acter of  proof,  there  is  little  reason  to  doubt  that  its 
rejection  was  substantial  and  material  error. 

In  Roth  V.  Smith,  41  111.  314,  the  defendant  proved 
he  was  advised  by  persons  not  lawyers  to  make  the 
affidavit  under  which  plaintiff  was  arrested,  and  the 
court  held  this  evidence  competent,  and  said : '  *  For  the 
purpose  of  showing  that  he  was  not  actuated  by  vin- 
dictive feelings,  this  evidence  was  proper,  and  if 
proper  for  any  purpose  it  should  always  be  admitted.*' 
This  ruling  of  the  court  was  cited  and  approved  in 
Cochrane  v.  Tuttle^  75  HI.  361.  It  was  cited  in  Merri- 
field  V.  Davis,  130  HI.  App.  162,  along  with  Donnelly 
V.  Harris,  41  111.  126,  in  support  of  the  conclusion  of 
the  court  that  evidence  was  improperly  excluded  that 
would  not  be  competent  in  bar  of  the  action,  but  was 
competent  in  mitigation  of  exemplary  damages.  It  was 
held  in  the  Donnelly  case,  supra,  that  while  words  do 
not  justify  an  assault  or  false  imprisonment,  and  will 
not  mitigate  the  actual  damages,  they  may  be  consid- 
ered on  the  question  of  vindictive  damages.  In  the 
present  case,  vindictive  damages  were  asked  and  evi- 
dently given  by  the  jury,  therefore  the  general  rule 
admitting  evidence  that  is  not  competent  in  bar  of  the 
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action  applies.  The  case  of  Klein  v.  Pollard,  149  Mich. 
200, 10  L.  R.  A.  (N.  S.)  1008,  is  somewhat  in  point.  It 
was  an  action  against  a  police  officer  for  the  unlawful 
arrest  of  a  woman  who  had  come  out  of  a  saloon  at 
midnight  and  was  walking  along  the  street.  There  was 
no  reason  for  her  arrest,  but  the  defendant  offered  in 
evidence  his  instructions  from  his  superior  officers  to 
go  to  that  saloon  every  evening  because  it  was  disor- 
derly and  prostitutes  frequented  it.  It  was  held  that 
these  instructions  did  not  constitute  a  defense  to  actual 
damages,  but  as  they  tended  to  show  the  good  faith  of 
the  defendant  they  were  admissible  in  mitigation  of 
damages.  In  Schultz  v.  Frankfort  Marine,  Accident  £ 
Plate  Glass  Ins.  Co.,  151  Wis.  537,  the  defendants  were 
guilty  of  an  unlawful  interference  with  the  liberty,  of 
the  plaintiff  in  endeavoring  to  prevent  him  from  leaving 
town,  and  it  was  held  that  while  their  motives  for  so 
preventing  him  might  be  to  detain  him  until  it  could  be 
ascertained  whether  he  should  be  arrested  were  no  de- 
fense to  the  action,  that  it  was  competent  to  give  that 
matter  in  evidence  in  mitigation  of  damages;  that  if 
they  mistakenly  thought  they  were  performing  a  legal 
duty,  or  that  the  plaintiff's  reputation  was  so  bad  that 
their  action  was  not  likely  to  injure  him  in  any  great 
degree,  that  should  be  taken  into  consideration  in  mit- 
igation of  damages.  In  Henry  v.  Hug,  76  Mo.  342,  de- 
fendant was  sued  for  unlawfully  and  wrongfully  kill- 
ing the  plaintiff's  cow,  and  he  offered  to  prove  that  the 
plaintiff's  wife  sold  him  the  cow,  which  evidence  was 
rejected  by  the  trial  court.  The  Supreme  Court  said 
the  evidence  was  admissible  on  the  question  of  exem- 
plary damages,  it  being  material  on  that  question 
whether  defendant  believed  that  he  had  acquired  the 
ownership  of  the  cow.  In  Camp  v.  Camp,  59  Vt.  667, 
which  was  an  action  for  damages  for  cutting  and  car- 
rying away  grass,  and  building  a  fence  on  the  plain- 
tiff's land,  the  action  of  fence  viewers  in  establishing 
the  line  was  relied  on  as  a  defense,  and  it  was  held  they 
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had  no  official  authority  to  do  so.  The  trial  court  had 
excluded  testimony  as  to  their  action,  and  it  was  held 
that  as  exemplary  damages  were  asked  and  included 
in  the  verdict,  the  excluded  testimony  was  material  and 
admissible  as  bearing  on  that  question  as  tending  to 
show  the  motive  under  which  the  defendant  acted,  and 
it  was  said :  *  *  The  plaintiff  may  show  that  the  act  was 
done  with  express  malice;  on  the  other  hand,  the  de- 
fendant is  entitled  to  the  benefit  of  any  facts  and  cir- 
cumstances tending  to  show  that  he  acted  in  good 
faith.'' 

We  are  of  the  opinion  that  there  was  prejudicial  and 
reversible  error  in  excluding  the  testimony  before  re- 
ferred to,  and  for  that  reason  the  judgment  should  be 
reversed  and  the  cause  remanded. 

It  is  urged  that  the  court  erred  in  its  instructions 
to  the  jury  in  regard  to  the  right  of  a  private  person  to 
make  an  arrest  where  a  crime  is  attempted  or  com- 
mitted in  his  presence;  in  modifying  certain  instruc- 
tions by  striking  out  certain  parts,  leaving  them  legible 
so  that  the  jury  could  readily  see  what  he  had  refused 
to  state  as  the  law;  in  repeatedly  calling  the  jury's  at- 
tentiou  to  their  right  to  give  exemplary  damages ;  and 
in  permitting  the  question  of  exemplary  damages  to 
go  to  the  jury.  As  we  have  concluded  to  reverse  the 
judgment  for  the  reasons  before  stated,  we  will  not 
pass  on  these  questions  further  than  to  say  that  we 
think  on  the  record  before  us  there  was  a  question  of 
exemplary  damages  for  the  jury,  and  there  was  so  lit- 
tle question  of  the  right  of  the  defendant  to  arrest  and 
detain  the  plaintiff  that  there  is  no  substantial  error 
in  the  instructions  as  to  that.  The  practice  of  modify- 
ing instructions,  leaving  the  part  struck  out  so  that 
the  jury  can  read  it,  has  been  condemned.  But  if  that 
occurred  here  it  will  probably  not  occur  on  another 
trial.  The  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Me.  Justice  Niehaus  took  no  part. 
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Ban  J.  Corran  and  Alice  0.  Cnrran,  Appellees^  y.  J.  H. 

Junk,  Appellant. 

Gen.  No.  65I99.    (Not  to  be  reported  in  fulL) 

Appeal  from  the  Clrcnlt  Court  of  Knox  county;  the  Hon.  Habst 
III  Waogonbb,  Judge*  preeiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  February  8,  1916.  Rehearing 
denied  AprU  6.  1916. 

Statement  of  the  Case. 

Action  by  Dan  J.  Curran  and  Alice  0.  Curran,  plain- 
tiffs,  against  J.  H.  Junk,  defendant,  to  recover  com- 
missions for  the  exchange  of  real  estate  of  defendant 
for  other  property.  From  a  judgment  for  plaintiff  for 
$5y900,  defendant  appeals: 

WnjJAMs,  LiLWBENGB,  Welsh  &  GBBENy  for  appel- 
lant 

M.  J.  Datjohbbty  and  Roy  M.  Mabsh^  for  appellees. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Bbokxbs,  I  88* — when  evidence  9UjgHcien$  to  show  acceptance 
of  offer  to  act  as  broker  for  specified  comnUesion,  In  an  action  by 
brokers  for  commiBBions  for  the  exchange  of  real  estate,  evidence 
held  sufficient  to  sustain  a  finding  that  plaintiffs'  proposition  to  act 
as  brokers  for  a  specified  commission  was  accepted  by  defendant. 

2.  BaoKEBS,  I  88* — when  evidence  sufficient  to  sustain  finding 
that  terms  of  contract  to  act  as  broker  not  modified.  In  an  action 
by  brokers  to  recover  commissions  for  the  exchange  of  real  estate, 
evidence  held  sufficient  to  sustain  a  finding  that  the  contract  fo^ 
commissions  was  not  modified  so  that  no  commissions  were  to  be 

•Sm  nilnols  Notes  Digest,  Volt.  Xi  to  XV.  and  CamnlattTe  <)iiM««rlj,  uum^ 
lople  And  McUoB  number. 
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paid  until  tlie  property  receiyed  in  exchange  was  in  turn  exchanged 
for  other  property. 

3.  Bbokebs,  S  95*-^to?ten  instruction  on  burden  of  t^roof  in  action  \ 
/or  commissions  correct.  In  an  action  by  brokers  for  commissions 
for  the  exchange  of  real  estate,  an  instruction  that  the  burden  of 
proof  was  upon  the  plaintiffs  to  show  a  contract  for  commissions 
and  that  the  contract,  if  so  shown,  stood  until  a  rescission  or  change 
^was  shown,  and  that  the  burden  of  proof  was  upon  defendant  to 
allow  a  rescission  or  change,  held  correct 

4.  Bbokebs,'!  95* — when  instruction  improperly  modified  as  not 
conforming  to  pleadings.  In  an  action  by  brokers  for  commissions 
for  the  exchange  of  real  estate  in  Minnesota  for  property  in  another 
State,  which  latter  property  defendant  claimed  plaintiffs  agreed  as 
part  of  the  contract  to  exchange  for  Illinois  property,  a  requested 
instruction  that  if  the  Jury  believed  that  there  was  an  agreement 
between  plaintiffs  and  defendant  to  trade  the  foreign  property  for 
land  in  Illinois  "or  elsewhere"  and  the  undertaking  was  not  per^ 
formed  by  plaintiffs  they  could  not  recover,  held  improperly  modi- 
fled  by  striking  out  the  words  "or  elsewhere"  on  the  ground  that 
there  was  a  departure  from  the  pleadings,  as,  if  a  later  and  different 
agreement  was  made,  it  was  admissible  under  the  general  issue. 

5.  Appeal  and  ebbob,  |  1566*— nr/ieti  error  in  m^odifying  instruc- 
tions as  not  conforming  to  pleadings  harmless.  In  an  action  by 
brokers  for  commissions  for  the  exchange  of  real  estate  in  Minne- 
sota for  property  in  another  State,  which  latter  property  defendant 
claimed  plaintiffs  agreed  as  part  of  the  contract  to  exchange  for 
Illinois  property,  any  error  in  modifying  requested  instructions  that 
if  the  Jury  believed  that  there  was  an  agreement  between  plaintiffs 
and  defendant  to  trade  the  foreign  property  for  land  in  Illinois  "or 
elsewhere"  and  the  undertaking  was  not  performed  by  the  plaintiffs 
they  could  not  recover,  on  the  ground  that  it  was  a  departure  frcmi 
the  pleadings  to  so  Instruct,  held  harmless  where  the  jury  had  been 
informed  in  other  instructions  that  if  there  was  a  later  and  differ- 
ent agreement  the  plaintlfls  could  not  recover. 

6.  iNBTBucnoNB,  |  151* — whon  instructions  covered  5y  given  in^ 
gtructions  properly  refused.  Requested  instructions  which  are  ade- 
Quately  covered  by  given  Instructions  are  properly  refused. 

7.  New  tbial,  |  102* — hoio  motion  for  on  ground  of  newly-dis- 
covered evidence  should  he  supported.  A  motion  for  new  trial 
founded  on  newly-discovered  evidence  should  be  supported  by  the 
affidavits  of  the  witnesses  by  whom  it  is  proposed  to  prove  the 
facts  relied  upon,  or  some  excuse  should  be  shown  for  not  obtaining 
them. 

•0ee  nUnoto  Notes  IHsMt*  Vols.  XI  to  XY,  and  CnmnliitlTe  Quarterly, 
t«ple  Mid  Metlon  number. 
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8.  Appeal  and  ehbob,  (  1236* — when  neither  party  may  complain 
of  amount  of  verdict.  Where  the  jury  axe  instructed  by  agreement 
of  counsel.  In  an  action  by  brokers  for  commissions  for  the  exchange 
of  real  estate,  that  if  they  found  for  the  plaintiffs  to  render  a 
verdict  for  a  stipulated  amount,  neither  party  can  complain  of  the 
amount  of  the  verdict 


Harry  E.  Brown,  Appellant,  y.  W.  B.  Atwood,  Appellee. 

Gen.  No.  6,201. 

1.  Appeal  and  ebbob,  f  1034* — when  judicial  notice  taken  of  war- 
rant of  attorney  not  set  out  in  Mil  of  exceptions.  In  the  absence 
of  a  special  demurrer  to  a  declaration  which  expressly  makes  a 
part  thereof  and*  files  therewith,  as  an  exhibit,  a  warrant  of  attor- 
ney to  confess  judgment,  the  reviewing  court  will  take  notice  of 
such  warrant  of  attorney  though  not  set  out  in  the  bill  of  excep- 
tions. 

2.  Judgment,  {  17* — when  power  of  attorney  to  confess  judgment 
on  award  of  arbitrators  invalid.  A  power  of  attorney  to  confess 
Judgment  on  a  common-law  award  of  arbitrators  to  be  made  after 
the  execution  of  the  power  is  invalid. 

3.  Judgment,  S  SO*— when  judgment  hy  confession  may  he  va- 
cated after  expiration  of  term.  A  court  may  vacate  a  Judgment  by 
confession  after  the  expiration  of  the  term  at  which  it  was  rendered 
if  it  was  without  Jurisdiction  to  enter  the  Judgment. 

4.  Judgment,  {  13* — when  judgment  hy  confession  void.  A 
Judgment  by  confession  entered  under  an  invalid  power  of  attorney 
is  void. 

5.  Judgment,  S  87* — when  suit  dismissed  upon  vacation  of  void 
judgment.  Where,  after  vacation  of  a  void  Judgment  by  confession, 
the  plaintiff  declined  to  take  further  proceedings,  the  suit  may 
be  dismissed. 

Appeal  from  the  Circuit  Court  of  Henry  county;  the  Hon.  Emebt 
C.  Graves,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  February  8,  1916.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Sturtz  &  EwAN  and  Harry  E.  Brown,  pro  se,  for 

appellant. 

•See  lUtnolH  Notes  Divest,  VoU.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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Chabm:s  G.  Davis  and  Joseph  L.  Shaw,  for  appellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Appellant,  Harry  E.  Brown,  and  appellee,  W.  B.  At- 
^wood,  submitted  to  arbitration  all  controversies  exist- 
ing between  them.  The  hearing  March  26,  1913,  re^ 
suited  in  an  award  in  favor  of  the  appellant  and 
against  appellee  for  the  sum  of  $3,188.70.  Appellant 
says,  correctly  we  think,  that  it  was  not  a  proceeding 
xmder  the  statute,  but  was  one  at  common  law.  The 
arbitration  agreement  was  in  writing  and  contained  a 
provision:  **That  the  award,  when  so  made,  may  by 
either  party  be  filed  in  the  Circuit  Court  of  Henry 
county,  Illinois,  and  when  so  filed  the  said  court  is 
hereby  authorized  to  enter  judgment  in  favor  of  the 
party  in  whose  favor  said  award  may  be  made,  without 
notice  to  either  party  hereto, ''  followed  by  a  warrant 
of  attorney  in  the  usual  form  used  with  promissory 
notes  to  confess  judgment  for  such  an  amount  as 
might  be  awarded.  Afterwards  appellant  filed  a  decla- 
ration in  the  Circuit  Court,  counting  on  said  award, 
and  averring  that  the  defendant  had  executed  his 
power  of  attorney  authorizing  a  confession  of  judg- 
ment thereon,  setting  out  the  legal  effect  of  the  award 
and  attaching  a  copy  of  it  to  the  declaration  as  an  ex- 
hibit, expressly  making  the  copy  '*a  part  of  this  decla- 
ration." Judgment  by  confession  was  entered  in  term 
time  on  this  declaration.  The  exhibit  so  attempted  to 
be  made  a  part  of  the  declaration  included  the  arbitra- 
tion agreement,  the  oath  of  the  arbitrators,  and  their 
finding  or  award.  Execution  issued  on  the  judgment 
so  obtained.  At  a  subsequent  term,  November  4,  1914, 
appellee  appeared  and  entered  a  motion  to  vacate  and 
set  aside  the  judgment  and  quash  the  execution  on  the 
ground  that  the  warrant  of  attorney  attached  to  the 
declaration  conferred  no  jurisdiction  upon  the  court 
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to  enter  judgment  against  him,  supported  by  his  affida- 
vit that  the  execution  wais  served  on  him  September 
18, 1914,  which  was  the  first  knowledge  or  notice  he  had 
that  a  judgment  had  been  rendered  or  any  proceeding 
commenced  against  him.  Appellant  moved  to  strike 
this  motion  from  the  files  for  the  following  reasons : 
That  it  comes  too  late,  is  vague  and  indefijiite  and  does 
not  point  out  wherein  the  warrant  of  attorney  attached 
to  the  declaration  fails  to  confer  jurisdiction ;  that  the 
affidavit  of  the  defendant  was  sworn  to  before  one  of 
his  attorneys  of  record ;  that  the  question  raised  by  the 
motion  is  one  of  law,  and  the  court  has  no  jurisdic- 
tion to  vacate  said  judgment  after  the  term  in  which  it 
was  entered ;  that  the  defendant  does  not  show  any  de- 
fense; that  no  equitable  reason  is  presented  for  set- 
ting aside  the  judgment;  that  the  defendant  does  not 
deny  the  debt;  that  the  warrant  of  attorney  gave  the 
court  jurisdiction  of  the  person  of  the  defendant  and 
of  the  subject-matter  of  the  suit ;  and  the  judgment  can 
only  be  attacked  for  equitable  reasons.  The  court 
heard  the  two  motions  together;  denied  appellant's 
motion  and  sustained  appellee's  motion  to  vacate  the 
judgment  and  recall  the  execution;  ordered  that  the 
judgment  be  set  aside  and  vacated,  and  the  execution 
quashed.  Then  the  record  recites  that  **The  plaintiff, 
declining  to  proceed  further  in  this  suit,  and  the  costs 
thereof  having  been  paid,  the  suit  is  dismissed, ' '  from 
which  judgment  of  the  court  this  appeal  was  allowed 
and  perfected,  and  a  bill  of  exceptions  signed  showing 
the  motion  and  affidavit  of  appellee,  and  the  motion  of 
appellant,  above  referred  to,  but  not  setting  out  the 
exhibit  attempted  to  be  made  a  part  of  the  declaration. 
It  is  claimed  by  appellee,  and  admitted  by  appellant 
in  his  reply  brief,  that  because  the  arbitration  agree-- 
ment  containing  the  power  of  attorney  to  confess  judg- 
ment and  other  writings  attempted  to  be  made  a  part 
of  the  declaration  as  an  exhibit  are  not  preserved  in 
the  bill  of  exceptions  that  they  are  not  before  us  for 
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consideration,  and  appellant  nrges  that  we  must  there- 
fore assmne  that  there  was  a  valid  power  of  attorney 
upon  which  the  judgment  was  confessed.  It  does  not 
appear  in  the  body  of  the  declaration  that  it  is  a  suit 
upon  an  arbitration  award  which  contained  a  warrant 
of  attorney  to  confess  judgment  on  the  award  to  be 
rendered.  Perhaps  the  reasonable  assumption  that 
such  power  of  attorney  was  exercised  in  confessing 
this  judgment  is  not  warranted  if  we  cannot  take  no- 
tice that  the  judgment  was  confessed  by  an  attorney 
acting  under  that  power. 

There  is  an  abundance  of  authority  that  it  is  not  per- 
missible to  make  exhibits  a  part  of  the  pleadings  at 
law,  though  it  is  a  common  practice  in  equity.  In 
Jones  V.  City  of  Chicago,  167  111.  App.  175,  the  court 
collected  the  Illinois  authorities  on  that  question.  The 
cases  there  cited,  most  if  not  all  of  them,  refer  to  copies 
of  instruments  sued  on  that  are  filed  with  the  declara- 
tion under  the  statute  requiring  such  copies  to  be  filed. 
This  court  said  in  Sehnert  v.  Schipper  <&  Block,  168  111. 
App.  245,  **  Common-law  pleading  cannot  be  done  by 
exhibits,"  citing  Hart  v.  Tolman,  6  111.  (1  Gilm.)  1; 
Thompson  v.  KimhaU,  55  HI.  App.  249;  and  Chicago 
Portrait  Co.  v.  Chicago  Crayon  Co.,  118  111.  App.  98, 
but  held  that  the  objection  must  be  raised  by  special 
demurrer,  and  in  the  absence  of  such  objection  the  ex- 
hibits, when  by  the  language  of  the  plea  they  are  made 
a  part  of  the  pleadings,  are  to  be  treated  as  such.  In 
the  present  case  the  exhibit  is  filed  with  the  declara- 
tion and  expressly  made  a  part  of  the  pleading,  as  was 
done  in  the  Sehnert  case,  supra.  We  adhere  to  our 
holding  in  that  case,  and  therefore  take  notice  of  the 
warrant  of  attorney  on  which  the  judgment  was  con- 
fessed in  the  present  case.  This  presents  the  question 
whether  a  valid  power  of  attorney  can  exist  to  confess 
judgment  on  an  award  not  yet  rendered  in  a  common- 
law  arbitration  proceeding. 

Appellee  in  his  brief,  at  considerable  length,  shows 
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that  the  judgment  cannot  be  maintained  under  the 
statute  authorizing  judgments  in  statutory  arbitration 
proceedings.  Appellant  does  not  deny  this,  but  says : 
**We  are  not  concerned  with  the  statute  at  all.  The 
judgment  in  this  case  is  justified  under  the  common 
law. ' '  Judgment  by  confession  cannot  be  entered  upon 
an  award  unless  the  arbitration  has  been  conducted  un- 
der the  statute  and  in  compliance  with  its  terms.  Duffy 
V,  Odell,  117  HI.  App.  336.  There  can  be  no  valid  war- 
rant of  attorney  to  confess  judgment  against  the  donor 
of  the  power  where  the  amount  of  judgment  is  not 
fixed  in  the  power.  Little  v.  Dyer,  138  111.  272.  There 
may  be  a  valid  warrant  of  attorney  to  confess  judg- 
ment for  rent  to  become  due  by  the  terms  of  the  lease 
where  the  monthly  rental  is  fixed  by  the  lease,  and  the 
amount  due  is  ascertainable  by  inspection  of  the  lease, 
but  not  for  the  confession  of  judgment  for  other  mat- 
ters not  ascertainable  by  an  inspection  of  the  lease. 
Fortune  v.  Bartolomei,  164  HI.  51.  Authority  to  con- 
fess a  judgment  without  process  must  be  clear  and  ex- 
plicit and  strictly  pursued.  A  judgment  so  entered 
without  such  authority  is  a  nullity.  The  judgment 
must  be  for  a  fixed  and  definite  sum,  and  the  facts  sup- 
porting it  must  be  established  by  the  written  docu- 
ments required  by  the  statute  to  be  filed  in  order  to 
authorize  entry  of  a  judgment  by  confession.  Weber 
V.  Powers,  213  111.  370. 

We  are  of  the  opinion  that  there  can  be  no  valid 
power  of  attorney  to  confess  judgment*  on  a  common- 
law  award  of  arbitrators  to  be  made  after  the  at- 
tempted execution  of  the  power.  A  court  has  the 
power  to  vacate  a  judgment  after  the  expiration  of  the 
term  at  which  it  was  rendered  if  it  was  without  juris- 
diction to  enter  the  judgment.  City  of  Chicago  v. 
Nodeck,  202  111.  267,  and  authorities  there  cited. 

It  follows  that  the  judgment  entered  by  confession 
on  the  award  was  void,  entered  without  authority,  and 
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was  properly  vacated  and  set  aside.  After  this  action 
of  the  court  the  case  was  still  there  pending  on  the 
declaration  filed.  Appellant  could,  if  he  had  seen  fit, 
taken  further  proceedings,  but  as  he  declined  to  do  so, 
the  court  did  not  err  in  dismissing  the  suit.  Finding 
no  error  in  the  record  the  judgment  is  afSrmed. 

Affirmed. 


George  Y.  B.  Weeks,  Appellee,  t.  J.  L.  Jones,  Appellant. 

Gen.  No.  6,204. 

1.  Attorney  and  client,  |  134* — when  evidence  as  to  good  char- 
acter of  attorney  incompetent  in  action  for  fees.  On  the  trial  of  an 
action  of  assumpsit  for  attorney's  fees  in  the  Circuit  Court  on  ap- 
peal from  the  Justice's  Court,  testimony  that  the  plaintiff's  repu- 
tation for  honesty  and  fair  dealing  was  good,  held  incompetent,  even 
though  remarks  attacking  the  plaintiff's  reputation  in  that  regard 
were  made  by  the  defendant's  attorney  in  his  opening  statement, 
since  such  remarks  are  no  part  of  the  pleadings  in  such  an  action. 

2.  Appeal  and  error,  f  646* — when  evidence  objected  to  and 
preserved  for  review  considered  on  appeal.  Where  admission  of 
testimony  is  properly  objected  to  and  preserved  for  review,  the 
ruling  will  be  passed  upon  on  appeal,  although  similar  testimony 
is  subsequently  Introduced  without  objection. 

3.  Instructions,  |  153* — when  refusal  to  modify  requested  in- 
structions not  error.  A  refusal  of  the  trial  court  to  modify  bad 
requested  instructions  and  give  them  as  modified  is  not  error. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Joe 
A.  Davis,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  and  remanded.  Opinion  filed  February  8, 
1916. 

1. 1.  Hanna,  for  appellant. 

Geoboe  V.  B.  Weeks,  pro  se;  R.  D.  Mills,  of  counsel, 
for  appellee. 

•8m  Illinois  Not««  Dlffeiit,  Vols.  XI  to  XV.  aod  CumuUtlTe  Qnartorly,  nine 
lople  and  •eetlmi  number. 
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Mb.  Justice  Cabnbs  delivered  the  opinion  of  the 
court. 

■ 

Appellee,  George  V.  B.  Weeks,  a  lawyer,  sued  appel- 
lant, J.  L.  Jones,  before  a  justice  of  the  peace  for  at- 
torney's fees  claimed  to  have  beei*  earned  in  his  serv- 
ice. A  trial  in  the  Circuit  Court  on  appeal  resulted  in 
a  verdict  and  judgment  for  the  plaintiff  for  $73.  The 
defendant  brings  the  record  here  for  review.  The  evi- 
dence is  conflicting,  the  Qonclusion  to  be  drawn  from 
the  testimony  largely  depending  upon  which  of  the 
parties  to  the  action  is  to  be  believed  as  a  witness  in 
statements  where  they  directly  contradict  each  other. 
We  express  no  opinion  as  to  the  weight  of  the  testi- 
mony. The  plaintiff  introduced  as  witnesses  three  law- 
yers. The  first  testified  over  the  objection  of  the  de- 
fendant that  the  plaintiff's  ** reputation  here  at  this 
bar  for  honesty  and  fair  dealing  is  good.''  The  sec- 
ond that  the  plaintiff's  ''reputation  is  good  in  the  com- 
munity in  which  he  lives  for  honesty  and  fair  dealing." 
The  third  testified  without  objection  that  the  plaintiff's 
**  reputation  in  this  community  in  the  practice  of  his 
profession,  as  a  reputable  citizen,  and  a  member  of  the 
bar  for  honesty  and  fair  dealing  is  good. ' '  There  can 
be  no  doubt  that  this  testimony  was  incompetent.  That 
the  character  of  a  party  to  a  suit  in  assumpsit  is  not  an 
issue  hardly  needs  the  citation  of  authority,  but  see 
Greenleaf  on  Evidence  (15th  Ed.)  vol.  1,  sec.  55.  Ap- 
pellee tries  to  sustain  this  ruling  of  the  court  by  the 
statement  that  this  is  a  justice  proceeding,  with  no 
written  pleadings ;  that  we  must  assume  there  were 
oral  pleadings,  and  as  they  have  not  been  preserved  in 
the  bill  of  exceptions  we  should  infer  that  there  was 
some  oral  pleading  justifying  this  evidence.  The  rec- 
ord shows  that  the  evidence  was  offered  because  of  the 
opening  statement  of  counsel  for  defendant,  but  does 
not  show  what  that  statement  was.  Appellee's  counsel 
in  his  brief  says  that  appellant  in  his  opening  state- 
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ment  of  the  case  charged  appellee  with  being  dishon- 
est and  a  shyster  attorney  of  no  standing  in  the  com- 
mnnity^  and  therefore  this  testimony  was  competent. 
Section  19  of  our  Justice  Act  (J.  &  A.  ^"6915)  pro- 
vides that  "the  justice  shall,  at  the  request  of  either 
party  made  before  the  trial  shall  have  been  entered 
upon,  require  the  other  to  exhibit  his  account  or  state 
the  nature  of  his  demand  or  set-off  in  writing,  and 
upon  the  trial  may  preclude  the  party  failing  to  do  so 
from  giving  evidence  of  the  same  or  such  part  thereof 
as  shall  not  have  been  exhibited  or  stated."  Aside 
from  this  statute  the  law  practically  is  that  all  proper 
pleadings  are  considered  in,  and  any  evidence  should 
be  received  that  would  be  admissible  under  proper 
pleadings  if  the  case  had  been  begun  in  a  court  of  rec- 
ord. The  statement  suggested  by  the  statute  is  usually 
not  found  in  records  presented  here,  and  we  assume 
in  actual  practice  it  is  often  not  made.  The  statute 
only  requires  it  on  the  request  of  the  other  party.  The 
opening  speech  of  counsel  made  on  the  trial  is  in  no 
sense  a  pleading.  It  would  lead  to  absurd  results  to 
treat  every  statement  so  made  by  counsel  as  present- 
ing an  issue  on  which  proof  could  be  introduced.  We 
cannot  presume  that  statements  not  shown  in  the  rec- 
ord were  made,  and  cannot  imagine  pleading  proper  or 
improper  that  would  permit  a  court  to  stop  in  the  trial 
of  an  ordinary  assumpsit  suit  to  hear  evidence  pro  and 
con  on  the  reputation  of  one  of  the  parties  to  the  ac- 
tion. After  this  character  of  testimony  had  been  intro- 
duced over  objection  by  two  witnesses,  the  defendant 
permitted  the  third  witness  to  testify  without  objec- 
tion, but  the  question  was  nevertheless  saved  for  our 
review  (Anglo-American  Packing  <&  Provision  Co.  v. 
Baier,  20  111.  App.  376;  Aetna  Life  Ins.  Co.  v.  Paid,  23 
111.  App.  611 ;  Taylor  v.  Pegram,  151  111.  106) ;  though 
the  rule  would  be  different  if  the  testimony  had  been 
first  admitted  without  objection  and  later  testimony  to 
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the  same  effect  objected  to.  People  v.  Nail,  242  HI.  284. 
We  find  no  other  substantial  error  in  the  rec- 
ord. Counsel  for  appellant  argues  that  the  court  erred 
in  not  modifying,  and  giving  as  modified,  a  bad  instruc- 
tion offered  by  him.  It  is  not  the  duty  of  the  court  to 
amend  or  modify  erroneous  instructions,  although  he 
can  do  so  if  he  sees  fit.  Rolfe  v.  Rich,  149  111.  436.  The 
testimony  of  the  three  lawyers  as  to  plaintiff's  repu- 
tation above  referred  to  must  be  presumed  to  have  had 
weight  in  the  minds  of  the  jury  in  determining  their 
verdict,  and  for  that  reason  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


City  of  PeoriEy  Appellee,  t.  Postal  Telegraph-Gable 

Company,  Appellant. 

Gen.  No.  6,207. 

1.  Licenses,  |  18* — when  evidence  as  to  amount  of  Imsiness  done 
hy  licensee  admissible  on  question  of  reasonableness  of  fee.  In  a 
nonjury  action  by  a  city  to  recover  license  fees  for  maintenance 
of  telegraph  poles  in  streets,  J^ld  that  evidence  of  the  amount  of 
business  done  by  the  defendant  company  should  have  been  admitted 
on  the  question  of  reasonableness  of  the  fee. 

2.  Appeal  and  ebbob,  |  1491* — when  exclusion  of  evidence  as  to 
cost  of  supervision  of  telegraph  poles  in  action  by  city  against 
telegraph  company  for  license  fees  not  reversible  error.  In  a  non- 
jury action  by  a  city  to  recover  license  fees  for  maintenance  of  tele- 
graph poles  iif^treets,  held  that  it  was  error,  though  not  reversible 
error,  to  exclude  evidence  of  the  cost  of  supervision  of  such  poles 
by  the  city. 

3.  Licenses,  f  18* — when  license  fee  imposed  on  telegraph  com- 
pany not  unreasonable.  An  annual  license  fee  of  |1  per  pole  for 
poles  maintained  by  a  telegraph  company  In  streets  and.  alleys*  held 
not  unreasonable,  whether  such  fee  be  considered  as  such  or  as 

•See  Illlsols  Notes  Df^Mt,  Vols.  XI  to  XV,  Mid  CumulatlT*  Qtiartorlj,  mum 
topic  Mid  Mctlon  namber. 
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rental,  even  though  it  were  shown  that  the  city  incurred  no  ex- 
pense in  Inspecting  such  poles  except  through  its  proper  officers 
looking  after  all  objects  that  might  be  so  located. 

4.  Licenses,  |  1* — tohen  annual  fee  for  maintenance  of  tele- 
graph poles  constitutes  license  fee.  An  annual  fee  imposed  by  or- 
dinance for  maintenance  of  telegraph  poles  in  city  streets  and 
alleys,  held  a  license  fee  and  not  rental. 

5.  Licenses,  |  5* — wJien  city  has  power  to  impose  reasonable 
license  fee  for  maintenance  of  telegraph  poles.  A  city  may,  by 
ordinance,  impose  a  reasonable  annual  license  fee  for  maintenance 
of  telegraph  poles  in  streets  and  alleys,  irrespective  of  whether  or 
not  it  owns  the  fee  of  such  streets  and  alleys. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  John 
M.  NucHAUS,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  February  8,  1916. 

Stevens,  Miller  &  Elliott,  for  appellant ;  William 
W.  Cook,  of  counsel. 

BiOHARD  H.  Badley,  f OF  appelle/B. 

Me.  Justice  Carnes  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  of  $242  for  the 
plaintiff  in  a  trial  by  the  court  without  a  jury  of  an  ac- 
tion of  debt  brought  by  appellee,  City  of  Peoria, 
against  Postal  Telegraph-Cable  Company,  the  appel- 
lant, under  an  ordinance  of  the  city,  the  section  of 
which  material  to  the  consideration  here  reading : 

*' Section  1.  That  there  shall  be  paid  annually  into 
the  City  Treasury  a  license  fee  of  One  Dollar  ($1.00) 
for  each  post  used  for  the  support  of  telegraph  wires 
and  which  occupies  any  portion  of  any  public  street, 
alley  or  sidewalk  in  the  City  of  Peoria.  The  said  sum 
shall  be  paid  by  the  person  or  persons,  or  the  corpora- 
tion or  corporations  owning,  using  or  occupying  any 
such  poles  for  the  support  of  telegraph  wires ;  and  all 
persons  or  corporations  so  occupying  any  such  pole 
shall  be  jointly  and  severally  liable  to  the  City  of  Peo- 
ria for  the  payment  of  such  license  fee. ' ' 

•8««  nilnols  Notes  Dlgwt,  Volt.  XI  to  XV,  and  CnmalatlTe  Quartorlj,  Hune 
topic  and  toctlon  nnmbor. 
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The  case  is  in  many  respects  like  that  of  City  of 
Springfield  v.  Postal  Tel-Cable  Co.,  164  HI.  App.  276, 
and  253  HI.  346.  In  that  case  the  ordinance  in  question 
expressly  provided  that  the  charge  was  made  ''as  a 
remuneration  to  the  said  city  for  the  nse  of  the  por- 
tion or  portions  of  the  street,  alley  or  sidewalk  which 
said  pole  or  post  may  occupy.  * '  The  right  of  the  dty 
to  impose  a  reasonable  charge  in  the  nature  of  a  rental 
for  the  exclusive  use  of  the  parts  of  the  street  occupied 
by  the  poles  was  affirmed.  It  was  also  said  by  the  Su- 
preme Court  that  similar  charges  may  be  imposed,  not 
by  way  of  rental,  but  in  the  exercise  of  police  power  in 
the  nature  of  a  license  fee ;  but  the  Supreme  Court  held 
in  that  case  that  it  was  not  a  charge  in  the  nature  of  a 
license  fee  but  was  a  charge  in  the  nature  of  a  rental 
which  the  telegraph  company  was  required  to  pay  as  a 
reasonable  compensation  for  the  use  of  the  part  of  the 
streets  and  alleys  occupied  by  the  poles.  Substantially 
the  same  defense  is  interposed  in  this  case  as  in  that 
of  the  acceptance  by  the  defendant  of  the  benefit  of 
the  Act  of  Congress  of  1886  and  subsequent  acts ;  that 
the  defendant  was  engaged  in  interstate  commerce,  and 
that  the  ordinance  was  an  unlawful  interference  with 
interstate  commerce  and  a  tax  levied  upon  one  of  the 
instrumentalities  employed  by  the  United  States  Gov- 
ernment, with  the  other  matters  of  defense  as  stated 
in  the  opinion  of  the  Appellate  Court  in  that  case.  If 
the  ordinance  in  the  present  case  is  to  be  regarded  as 
a  rental  ordinance,  the  Springfield  case,  supra,  is  con- 
clusive that  the  defense  grounded  on  Federal  statutes 
is  not  available.  If  it  is  to  be  regarded  as  a  license 
ordinance,  the  cases  of  Western  Union  Tel.  Co.  v.  New 
Hope  Borough,  187  U.  S.  419,  and  Atlantic  (&  Pacific 
Tel.  Co.  V.  City  of  Philadelphia,  190  U.  S.  160,  are 
authority  to  the  same  effect.  But  whether  it  be  re- 
garded as  a  rental  or  license  ordinance,  it  was  a  mate- 
rial question  in  this  case  whether  it  was  reasonable.   It 
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5^^^1d  by  the  Supreme  Court  in  the  Springfield  case, 
ajij  ^>  that  such  ordinances  are  prima  facie  reasonable, 
^lie  burden  of  proof  is  upon  those  who  assert  the 
'yBtrary.    And  it  was  held  in  the  consideration  of  a 
similar  rental  ordinance  in  St.  Louis  v.  Western  Union 
Tel  Co.,  148  U.  S.  92,  that  a  reasonable  charge  would 
differ  in  different  counties  and  locations  but  that  it 
does  not  lie  exclusively  in  the  city's  power  to  deter- 
mme  what  a  reasonable  charge  is;  that  the  inquiry 
must  be  open  to  the  courts  and  must  depend  largely 
npon  matters  not  apparent  upon  the  face  of  the  ordi- 
nance, but  existing  only  in  the  actual  state  of  affairs  of 
the  city.    And  in  consideration  of  a  similar  license 
ordinance  the  court  held  in  Western  Union  Tel.  Co.  v. 
New  Hope  Borough,  supra,  that  the  ordinance  could 
not  be  declared  void  as  unreasonable  unless  the  unrea- 
sonableness was  so  clearly  apparent  as  to  demonstrate 
an  abuse  of  discretion  on  the  part  of  the  city,  and  sug- 
gested that  it  was  the  duty  of  the  city  to  see  that  the 
poles  were  safe  and  properly  maintained  and  that  a 
liability  against  it  existed  if  a  citizen  should  be  in- 
jured in  person  or  property  by  reason  of  a  neglect  of 
such  duty,  therefore  the  measure  of  reasonableness  of 
the  charge  should  not  be  confined  to  the  expense  of 
supervising  the  defendant's  work  in  the  street.    In  At- 
lantic A  Pacific  Tel.  Co.  v.  City  of  Philadelphia,  supra, 
the  ordinance  was  regarded  as  clearly  a  license  as  dis- 
tinguished from  a  rental  ordinance,  and  it  was  held 
proper  for  the  enforcement  of  local  governmental  su- 
penrision ;  but  it  was  said  that  the  charge  is  authorized 
only  in  support  of  police  supervision  and, the  expense 
of  such  supervision  determines  the  amount  of  the 
charge,  and  if  it  were  possible  to  prove  in  advance  the 
exact  cost,  that  would  be  the  limit  of  the  tax.    But  as 
this  is  ordinarily  impossible,  the  municipality  is  at  lib- 
erty to  make  the  charge  large  enough  to  cover  any  rea- 
sonably anticipated  expense.    The  question  of  the  rea- 
sonableness of  the  charge  was  held  to  be  one  of  fact 
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for  the  jury  to  determine,  and  the  judgment  was  re- 
versed and  the  cause  remanded  because  the  trial  court 
had  refused  to  submit  that  question  to  the  jury.  The 
court  did  not  conclude  that  the  evidence  showed  the 
charge  unreasonable,  but  only  held  that  it  was  a  ques- 
tion for  the  jury,  and  the  trial  court  erred  in  not  so 
treating  it. 

Appellant  offered  to  prove  the  income  and  expense 
and  charges  of  the  defendant  company  for  the  year 
ending  June  30,  1913,  with  the  statement  that  the  de- 
fendant wished  to  supplement  the  testimony  by  that  of 
its  Peoria,  Illinois,  manager  and  other  testimony; 
offered  to  prove  the  receipts  of  the  Peoria  oflSce,  and 
the  expense  of  operating  and  maintaining  the  Peoria 
office;  that  the  defendant  had  paid  the  State  tax;  and 
asked  a  witness  if  there  was  any  inspection  by  the  City 
of  Peoria  of  poles  carrying  telegraph  wires  different 
from  inspection  made  of  poles  carrying  other  wires, 
and  if  any  expense  was  incurred  by  the  City  of  Peo- 
ria with  reference  to  inspection  of  poles  carrying  tele- 
graph wires  in  the  year  in  question,  and  if  the  City  of 
Peoria  during  the  time  in  question  had  any  employee 
employed  for  the  purpose  of  making  inspection  of 
of  poles  which  carried  telegraph  wires,  and  if  there 
were  carried  on  the  poles  in  question  wires  of  other 
companies.  Objections  to  all  these  questions  but  the 
last  were  sustained  on  the  ground  that  they  were  im- 
material. The  last  question  was  permitted  to  be  an- 
swered subject  to  the  objection,  and  the  witness  replied 
that  some  of  them  did  carry  other  wires.  , 

We  do  not  see  how  the  inquiry  as  to  how  much  busi- 
ness the  defendant  did  in  general  or  in  detail  could 
have  much,  if  any,  bearing  on  the  question  oif  the  rea- 
sonableness of  the  ordinance.  Still,  as  the  trial  was 
before  the  court  without  a  jury,  it  would  have  been  bet- 
ter to  admit  the  testimony.  But  we  think  it  clear  un- 
der the  authority  of  the  cases  before  referred  to  that 
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the  inquiry  as  to  cost  of  supervision  was  material  and 
that  it  was  error  to  exclude  that  consideration.  But 
assuming  that  the  answer  would  have  been  that  the 
city  incurred  no  expense  in  supervising  the  defend- 
ant's work  in  the  streets  except  through  its  proper 
officer  looking  after  any  and  all  objects  that  might  be 
located  there,  we  are  still  of  the  opinion  that  the  court 
would  not  have  been  justified  in  holding  the  ordinance 
unreasonable  and  void.  It  is  not  clear  from  the  author- 
ities examined  by  us  just  what  the  scope  of  inquiry 
should  be  on  the  question  of  the  reasonableness  of  such 
an  ordinance,  but  if  each  of  the  questions  to  which  the 
court  sustained  objections  had  been  answered  in  man- 
ner most  favorable  to  the  defendant,  the  court  should 
have  refused  to  hold  the  ordinance  unreasonable 
and  this  without  regard  to  his  determination  of  the 
question  whether  it  was  a  rental  or  license  ordinance. 

The  court  held  it  a  rental  as  distinguished  from  a 
license  ordinance.  We  are  not  inclined  to  adopt  that 
view  but  think  it  should  rather  be  held  a  license  ordi- 
nance which,  under  the  authorities  before  cited,  was 
within  the  power  of  the  city  to  enact.  Appellant  claims 
that  the  city  does  not  own  the  fee  in  a  part  of  the 
streets  on  which  the  poles  in  question  are  located,  be- 
cause the  plat  of  the  portion  of  the  city  in  which  those 
streets  lie  shows  a  common-law  dedication  instead  of 
a  statutory  dedication.  We  think  the  record  sustains 
this  claim.  It  is  further  argued  if  this  is  a  rental 
ordinance  the  city,  because  of  that  fact,  had  no  author- 
ity to  require  a  rental  to  be  paid.  This  is  denied  by 
appellee,  but  neither  party  furnishes  any  authority  on 
that  subject.  If  we  are  correct  in  our  assumption  that 
it  is  a  license  ordinance,  we  presume  it  is  immaterial 
whether  the  city  does  or  does  not  own  the  fee  in  the 
street.  If  it  is  a  rental  ordinance,  the  question  whether 
the  ownership  of  the  fee  in  the  street  is  material,  and, 
if  so,  in  what  respect  and  how  far  to  be  distinguished 
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from  cases  where  the  city  does  own  the  fee,  should  be 
determined  by  some  court  after  a  careful  and  thor- 
ough investigation  by  counsel  and  citation  of  the 
authorities  on  that  subject. 

It  is  admitted  that  the  defendant  was  using  the  num- 
ber of  poles  indicated  by  the  judgment.  In  our  opin- 
ion the  record  discloses  no  reversible  error,  therefore 
the  judgment  is  affirmed. 

Affirmed. 

Ms.  Justice  Niehaub  took  no  part 


City  of  Peoria^  Appellee,  t.  Western  Union  Telegraph 

Company,  Appellant. 

Gen.  No.  6,308.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Ck>urt  of  Peoria  county;  the  Hon.  John 
M.  Niehaub,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  February  8,  1916. 

Statement  of  the  Case. 

Action  by  City  of  Peoria,  plaintiff,  against  Western 
Union  Telegraph  Company,  defendant,  of  the  same 
kind  and  character  as  City  of  Peoria  v.  Postal  Tel.- 
Cable  Co.,  No.  6,207,  ante,  p.  218,  in  which  practically 
the  same  questions  were  raised  and  argued.  For  the 
reasons  stated  in  the  opinion  in  that  case,  the  judg- 
ment is  affirmed. 

Stevens,  Milleb  &  Elliott,  for  appellant;  Francis 
N.  Whitney,  of  counsel. 

BicHABD  H.  Badley,  for  appellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 
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Fred  B.  Shearer^  Administrator,  Appellee,  t.  Aurora, 
Elgin  &  Chicago  Bailroad  Company,  Appellant. 

Gen.  No.  6,093. 

1.  Appeal  afd  ebbob,  |  1411* — when  verdict  hosed  on  conflicting 
evidence  not  disturbed.  Where  the  questions  of  defendant's  negli- 
gence and  of  contributory  negligence  of  the  plaintiff  are  matters 
for  the  jury  and  the  evidence  thereon  is  conflicting,  the  Appellate 
Court  will  not  interfere  with  the  jury's  findings  thereon. 

2.  Street  baiboads,  |  64* — toTiat  degree  of  care  required  in  op- 
eration of  car  upon  approaching  street  crossing.  The  operator  of 
a  street  car  is  bound  to  exercise  more  care  on  approaching  a  street 
crossing  than  when  running  the  car  in  the  middle  of  a  block. 

3.  Stbeet  BAiLBOADS,  f  86* — whcn  not  liable  for  personal  injuries 
arising  from  striking  of  wagon,  A  street  railway  company  is  not 
liable  for  personal  injuries  resulting  from  one  of  its  cars  running 
into  a  wagon  to  which  was  attached  a  horse  which  had  fallen  on 
the  track  so  doee  in  front  of  the  car  that  the  motorman,  in  the- 
exercise  of  proper  care  and  management  thereof,  could  not  have 
avoided  the  collision,  provided  the  car  was  not  running  at  an 
excessive  rate  of  speed. 

4.  Stbeet  bailboadb,  |  133* — when  question  of  excessiveness  of 
speed  of  car  for  jury.  Where  the  evidence,  as  to  whether  the  de- 
fendant's motorman  was  running  his  car  at  an  excessive  rate  of 
speed,  was  in  conflict,  held  that  the  question  was  properly  sub- 
mitted to  the  jury. 

5.  Evidence,  |  444* — when  testimony  of  attending  physician 
concerning  subjective  symptoms  of  injured  patient  admissible. 
Testimony  of  an  attending  physician  concerning  the  subjective 
symtoms  of  the  plaintiff,  by  whom  he  was  called  in,  not  for  the 
purpose  of  procuring  his  testimony  on  the  trial  but  for  the  sole 
purpose  of  procuring  treatment,  which  treatment  was  based  upon 
the  diagnosis  so  made,  held  admissible,  though  such  testimony 
related  to  a  time  four  months  after  the  injuries  were  received. 

6.  Evidence,  {  423* — when  physician  may  state  opinion  whether 
physical  condition'  was  result  of  accident.  Where,  in  a  personal 
injury  action,  there  is  no  dispute  as  to  the  manner  in  which  the 
Injuries  were  received  or  the  means  by  which  they  were  inflicted, 
the  plaintiffs  attending  physician  may  state  his  opinion  as  to 
whether  the  plaintiffs  physical  condition  at  the  time  he  made  a 
diagnois  was  the  result  of  the  accident 

«8«e  Dllnois  Notoi  Divert,  Vols.  XI  to  XV.  and  CuamlatlTe  QaarterlT-, 
tople  and  MCtlon  aomlMr. 
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7.  Evidence,  §  368* — when  nonexpert  toitneases  may  »t<Ue  opin- 
ions as  to  physical  condition.  In  an  action  for  personal  injuries, 
nonexpert  witnesses,  who  were  acquainted  with  and  worked  with 
the  plaintiff  before  and  after  the  inlHction  of  the  injuries,  may 
state  their  opinions  as  to  his  physical  condition  after  the  infliction 
of  such  injuries. 

8.  Damages,  {  162* — when  allegation  in  declaration  sufficient  as 
JHisis  for  proof  of  l08s  of  earning  power.    In  an  action  for  personal 

injuries,  under  an  allegation  of  the  declaration  that  the  plaintiff 

< 

"became  and  was,  by  reason  of  his  injuries  sick,  sore,  lame  and 
disordered,  and  suffered  severe  and  permanent  injuries  to  his  body 
and  limbs;  and  that  his  ligaments,  bones  and  muscles  were  severely 
wrenched,  broken  and  torn;  and  that  he  received  other  severe 
and  permanent  injury  in  his  back  and  hips,"  is  sufficient  as  a 
basis  for  proof  of  loss  of  earning  power,  in  wages,  since  that  was 
a  necessary  or  natural  result  of  such  a  condition. 

9.  Tbial,  i  91* — when  objection  to  evidence  not  sufficiently  spe- 
cific. In  an  action  for  personal  injuries,  an  objection  that  evi- 
dence as  to  loss  of  wages  is  "incompetent  and  immaterial  under 
the  pleadings  in  the  case,"  without  pointing  out  to  the  trial  court 
the  absence  from  the  declaration  of  an  allegation  specifically  cover- 
ing damages  on  account  of  loss  of  wages,  Is  not  sufficiently  specific, 
and  an  error  assigned  on  the  admission  of  such  evidence  will  not 
be  considered  on  appeal. 

10.  Appeal  and  erbob^  i  1661* — when  refusal  to  give  requested 
instructions  not  reversible  error.  Where  (ft>rrect  instructions  given 
on  the  trial  of  a  case  cover  all  the  law  involved,  a  refusal  to  give 
instructions  requested  by  a  party,  though  they  contain  correct 
propositions  of  law  applicable  to  the  case,  is  not  reversible  error. 

11.  Damages,  {  115* — when  verdict  not  excessive,  A  verdict  for 
$1,200  for  injuries  sustained  by  a  plasterer  by  being  knocked  off  a 
wagon  by  a  street  car,  held  not  excessive. 

Appeal  from  the  City  Court  of  Aurora;  the  Hon.  Bdwabd  M. 
Mangan,  Judge,  presiding.  Heard  in  this  court  at  the  April  temi, 
1915.  Affirmed.  Opinion  flletf  February  8,  1916.  Rehearing  dMiied 
April  6,  1916.  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 

David  J.  Pbffbbs  and  Bobebt  J.  Wing>  for  appellant. 

Fred  B.  Shearer,  for  appellee. 

Mb.  Justice  Niehatjs  delivered  the  opinion  of  the 
court. 
This  is  an  action  on  the  case,  brought  in  the  City 

•See  IlUnoto  NotM  Dlff«st.  Vols.  XI  to  XV.  md  CnamletfTo  Qvattorly,  MaM 
topic  and  section  number. 
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Court  of  Aurora,  in  Kane  county,  by  William  J.  Nel- 
son in  his  lifetime,  against  the  Aurora,  Elgin  ft  Ohi- 
eago  Bailroad  Company,  appellant,  to  recover  damages 
for  personal  injuries  claimed  to  have  been  suffered  by 
him  as  the  result  of  a  eoUision,  by  which  one  of  appel- 
lant's street  ears  eame  in  contact  with  a  wagon  in 
which  Nelson  was  riding,  when  crossing  the  street  oar 
traces  of  appellant's  car  line  at  the  intersection  of 
Walnut  and  North  Lake  streets  in  the  City  of  Aurora. 
After  suit  was  instituted.  Nelson  died  from  other 
causes,  and  the  administrator  of  his  estate,  Fred  B. 
Shearer,  was  substituted  as  party  plaintiff,  and  is  the 
appellee  herein. 

The  ground  for  recovery  charged  in  the  declaration 
is  that  appellant's  servants  carelessly  and  negligently 
drove  the  street  car  in  question,  and  at  an  exceedingly 
high  rate  of  speed,  and  that  this  was  the  cause  of  the 
collision.  One  count  of  the  declaration  also  charges 
that  the  collision  was  the  result  of  wilful  negligence  on 
the  part  of  appellant's  servants.  There  was  a  trial  by 
jury,  which  resulted  in  a  verdict  for  the  plaintiff,  fix- 
ing damages  in  the  sum  of  $1,200,  upon  which  the  court 
rendered  judgment,  and  from  this  judgment,  the  ap- 
peal is  taken. 

The  appellant  operates  a  street  car  line  along  North 
Lake  street,  in  the  City  of  Aurora,  and  the  collision 
occurred  at  the  point  where  the  car  line  crosses  Walnut 
street.  The  proof  shows  that  Nelson  was  a  plasterer; 
and  at  the  time  in  question,  in  company  with  two  fel- 
low employees,  and  John  Probert,  his  employer,  was 
riding  in  a  wagon  drawn  by  a  single  horse,  and  driven 
by  William  Bliss,  one  of  Probert 's  employees,  who  sat 
on  the  right-hand  side  of  the  seat.  Nelson  sitting  on  the 
left-hand  side,  and  tiie  other  two  men  standing  in  the 
wagon,  in  the  rear  of  the  seat ;  that  they  were  in 
the  act  of  crossing  the  street  car  tracks,  at  the  crossing, 
and  had  nearly  crossed  the  tracks,  when  the  horse 
which  was  drawing  the  vehicle  suddenly  fell  down ;  and 
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the  street  car,  which  it  is  claimed  was  miming  at  a 
high  rate  of  speed  and  not  managed  as  carefnily  as  it 
should  have  been,  when  approaching  the  crossing, 
thereby  came  into  violent  contact  with  the  wagon, 
throwing  Nelson  on  the  pavement. 

It  is  claimed  by  appellant  that  the  verdict  is  against 
the  weight  of  the  evidence,  upon  the  question  of  the 
negligence  charged;  and  there  is  a  conflict  of  evidence 
upon  that  question,  as  well  as  upon  the  question  as  to 
whether  the  parties  in  the  wagon  were  themselves  m 
the  exercise  of  due  care  in  crossing  the  street  car 
tracks,  at  the  time  they  did;  but  these  being  disputed 
questions  of  fact,  it  was  peculiarly  the  province  of  the 
jury  to  pass  upon  and  determine  them ;  and  this  court 
cannot  say  that  the  jury  did  not  rightly  determine 
them,  in  deciding  in  favor  of  the  appellee ;  or  that  they 
should  have  decided  these  questions  of  fact  in  favor  of 
the  contention  of  appellant.  There  is  evidence  tending 
to  show  that  appellant's  street  car  was  running  at  a 
higher  rate  of  speed  than  would  be  justified  by  the  re- 
quirements of  due  care,  in  approaching  a  crossing 
where  vehicles  and  people  are  liable  to  cross  at  any 
time,  and  the  court  therefore  properly  refused  the 
peremptory  instruction  requested  by  appellant.  It  is 
well-settled  law  that  the  operator  of  a  street  car  is 
bound  to  exercise  more  care  on  approaching  a  street 
crossing  than  when  running  the  car  in  the  middle  of  a 
block,  because  he  must  anticipate  the  legitimate  use  of 
the  crossing  by  vehicles  and  persons.  (Savage  v.  Chi- 
cago d  J.  Ry.  Co.,  142  HI.  App.  342.) 

The  evidence  shows  that  the  horse  which  was  draw- 
ing the  wagon  in  question  fell  just  before  the  car 
reached  the  crossing.  If  the  car  was  not  running  at  an 
excessive  rate  of  speed,  when  the  horse  fell,  and  was 
so  close  that  the  motorman,  in  the  exercise  of  proper 
care,  in  the  management  of  the  car,  could  not  have 
stopped  the  car  in  time  to  avoid  the  collision,  then  the 
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appellant  would  not  be  liable ;  but  it  is  upon  this  very 
point  that  the  evidence  is  in  conflict,  and  therefore  was 
properly  submitted  to  the  fair  judgment  of  the  jury. 
Guerdon  v.  Corbett,  87  HI.  274. 

Various  errors  are  assigned,  with  reference  to  the 
admission  of  what  is  claimed  to  be  improper  evidence, 
and  also  concerning  the  giving  or  refusal,  and  the  mod- 
ification, of  certain  instructions.  Appellant  insists  that 
the  court  erred  in  admitting  the  medical  testimony  of 
Dr.  Prichard,  about  the  subjective  symptoms  of  Nel- 
son's injuries,  on  the  ground  that  these  involved  bring- 
ing to  the  attention  of  the  jury  what  are  termed  self- 
serving  declarations  made  by  Nelson,  four  months 
after  the  injuries  were  received.  It  is  clear,  however, 
that  Dr.  Prichard  was  Nelson's  attending  physician, 
whom  he  called  in,  not  for  the  purpose  of  procuring 
his  testimony  upon  the  trial  of  this  case,  but  for  the 
purpose  only  of  procuring  from  him  treatment  for  the 
physical  injuries  from  which  he  was  suifering;  and 
that  the  doctor  made  the  diagnosis  of  the  case  in  order 
to  give  him  proper  treatment;  and  that  he  did  after- 
wards treat  him  in  conformity  with  the  diagnosis  made. 
The  testimony  of  a  physician  concerning  the  subjective 
symptoms  manifested  is  competent  under  these  circum- 
stances.   Stout  V.  Taylor,  168  HI.  App.  410. 

Objection  is  also  made  because  the  doctor  was  al- 
lowed to  express  an  opinion  as  to  whether  the  physical 
condition  in  which  he  found  Nelson  was  the  result  of 
injuries  which  he  had  received  in  the  collision.  This 
evidence  was  competent,  inasmuch  as  there  was  no  dis- 
pute as  to  the  maimer  in  which  Nelson  had  received 
his  injuries,  or  the  means  by  which  he  had  received 
them.  It  was  practically  conceded  that  as  a  result  of 
the  collision  he  was  thrown  from  the  wagon  onto  the 
pavement,  and  that  the  fall  was  so  severe  that  a  por- 
tion of  his  back  was  bruised  and  became  inflamed  and 
swollen  in  consequence.    *' Where  there  is  no  conflict 
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in  the  evidence  as  to  the  manner  of  reeeivinK  the  in- 
jury, or  the  means  by  which  the  injury  is  inflicted,  it  is 
competent  for  the  physician  to  testify  whether,  in  his 
opinion,  the  damage  which  he  finds  was  caused  by  rear 
son  of  the  injury  received/'  Hoxsey  v.  St.  Louie  d 
8.  Ry.  Co.,  171  111.  App.  76;  Donnelly  v.  Chicago  City 
By.  Co.,  235  HI.  35 ;  City  of  Chicago  v.  Didier,  227  HI. 
571;  Chicago  Union  Traction  Co.  v.  Roberts,  229  HL 
481 ;  Village  of  Chatsworth  v.  Rowe,  166  111.  114 ;  West 
Chicago  St.  Ry.  Co.  v.  Dougherty,  209  111.  241.  We  do 
not  think  that  the  decision  in  the  Schlauder  case,  253 
HI.  155,  is  in  conflict  with  the  views  here  expressed. 

The  evidence  concerning  Nelson's  physical  condition 
after  the  accident,  which  could  be  judged  by  observa- 
tion, by  witnesses  who  were  acquainted  with  him  and 
who  worked  with  him,  before  and  after  the  acddent, 
we  think  was  competent.  It  is  not  necessary  that  a 
witness  should  be  an  expert  to  express  an  opinion  as 
to  the  apparent  physical  condition  of  a  person  whom 
he  has  observed ;  and  it  is  proper  to  allow  such  witness 
to  state  whether,  in  his  opinion,  such  person  is  in  good 
health ;  has  ability  to  perform  work ;  or  whether  he  is 
suffering  pain,  or  is  conscious  or  unconscious ;  or  is  in 
the  possession  of  his  mental  faculties.  Greinke  v.  Chi- 
cago City  Ry.  Co.,  234  111.  564;  West  Chicago  St.  Ry. 
Co.  V.  Fishman,  169  HI.  196;  Cicero  dk  P.  St.  Ry.  Co. 
V.  Priest,  190  HI.  592 ;  Chicago  &  E.  I.  R.  Co.  v.  Ram^ 
dolph,  199  111.  126;  Lauth  v.  Chicago  Union  Traction 
Co.,  244  HI.  244. 

Nor  was  tha  evidence  of  the  wages  earned  by  Nelson, 
before  and  after  receiving  the  injuries  in  question,  in- 
competent. The  fact  that  he  could  not  earn  as  much 
after  the  injuries,  on  account  of  his  physical  condition, 
was  clearly  evidence  of  the  fact  that  his  physical  con- 
dition was  impaired ;  and  the  general  allegations  in  the 
declaration  that  Nelson  ^  ^  became  and  was,  by  reason  of 
his  injuries  sick,  sore,  lame  and  disordered,  and  8uf- 
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fered  severe  and  permanent  injuries  to  his  body  and 
limbs ;  and  that  his  ligaments,  bones  and  muscles  were 
severely  wrenched,  broken  and  torn;  and  that  he  re- 
ceived other  severe  and  permanent  injury  in  his  back 
and  hips,''  was  sufficient  as  a  basis  for  proof  of  the  loss 
of  his  earning  power,  in  wages,  because  it  was  fiL  neces- 
sary or  natural  f  esult  of  such  a  condition.  What  the 
court  said  in  the  case  of  Chicago  City  Ry.  Co.  v.  Has- 
tings, 136  HI.  251,  is  pertinent  to  the  point  now  under 
discussion,  viz. :  *  *  The  declaration  set  out  the  injury  re- 
ceived, and  the  evidence  established  the  extent  and 
character  of  the  injury;  and  while  the  evidence  may 
not  have  shown  the  exact  number  of  days  lost  by  plain- 
tiff, it  showed  the  fact  that  plaintiff  was  disabled  and 
unable  to  pursue  his  usual  business,  and  from  these 
facts  loss  of  time  was  so  far  established  that  the  jury 
might  properly  take  that  into  consideration  in  esti- 
mating the  damages  sustained.''  The  averment  in  the 
declaration  in  that  case,  upon  which  the  evidence  of 
loss  of  time  and  wages  was  admitted,  was  that  in  con- 
sequence of  such  injuries  the  plaintiff  had  been  ''sick 
and  languishing  from  thence  hitherto;  that  in  conse- 
quence of  such  injuries,  he  had  become  permanently 
crippled. ' ' 

But  it  is  sufficient  to  say,  in  reference  to  this  assign- 
ment of  error,  that  the  only  objection  made  to  the  evi- 
dence, when  offered,  was  that  it  was  ''incompetent  and 
immaterial  under  the  pleadings  in  the  case. ' '  This  ob- 
jection was  not  sufficiently  specific  because  it  did  not 
specially  call  the  court's  attention  to  the  fact  that 
there  was  no  allegation  in  the  declaration  to  spe- 
cifically cover  damages  on  account  of  loss  in  wages. 
The  specific  objection,  that  there  was  no  allegation  in 
the  declaration  to  cover  loss  of  wages,  was  made,  for 
the  first  time,  in  this  court,  and  therefore  of  no  avail. 
Prussing  v.  Jackson,  85  HI.  App.  324. 

The  instructions  given  by  the  court  fully  covered  the 
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propositions  of  law  involved  in  the  case;  those  given 
for  the  appellant  amply  state  all  the  legal  propositions 
it  was  entitled  to  have  urged  upon  the  attention  of  the 
jury ;  and  there  was  no  substantial  error  in  the  modi- 
fications of  instructions  made  by  the  court.  The  lan- 
guage of  the  Supreme  Court  in  George  H.  Hess  Co. 
V.  Dawson,  appears  peculiarly  applicable  to  this  phase 
of  appellant's  contention:  **The  instruction  which  the 
court  gave  to  the  jury  contained  substantially  all  the 
law  involved  in  the  case,  and  although  the  instructions 
prepared  by  the  defendant  may,  some  of  them,  contain 
correct  propositions,  no  necessity  existed  for  giving 
them  to  the  jury/'  George  H.  Hess  Co.  v.  Dawson, 
149  lU.  145. 

It  is  also  urged  that  the  verdict  is  excessive,  but  the 
evidence  strongly  tends  to  show  that  Nelson's  injuries 
were  quite  serious ;  that  they  left  Nelson  in  a  defective 
physical  condition  and  caused  him  considerable  pain 
and  suffering,  as  well  as  loss  of  earning  power  and 
wages.  The  damages  cannot  justly  be  regarded  as  ex- 
cessive. 

There  being  no  reversible  error  in  the  case,  the  judg- 
ment should  be  a£Srmed. 

Affirmed. 
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Aurora  Trust  &  Sayings  Bank,  Appellant,  y.  Matt  Fld- 

ler,  Appellee. 

Oen.  No.  6,100. 

1.  INBTBITCTIONS,  |  31* — toheti  court  may  instruct  araUy  as  to 
verdict.  It  is  not  competent  for  a  court  to  instruct  a  jury  orally* 
coDcernlng  the  verdict  they  should  render,  except  in  relation  to 
matters  that  pertain  strictly  to  the  form  of  the  verdict,  or  to  a 
correction  or  the  form  thereof. 

2.  Instbuctions,  {  31* — when  oral  instruction  erroneous  as  "being 
on  matter  of  substance  and  not  of  form  of  verdict.  Where,  in  an 
action  on  a  promissory  note  to  which  the  general  issue  and  partial 
payment  were  pleaded,  the  Jury  returned  a  verdict:  *'We,  the  Jury, 
find  the  issues  for  the  defendant  and  assess  the  plaintiff's  damages 
at  the  sum  of  $1,049.42/'  an  oral  instruction  that  the  Jury  should 
deduct  such  amount  from  the  amount  of  the  note  and  return  a 
verdict  for  the  plaintiff  for  the  difference,  held  erroneous  as  an  oral 
instruction  on  a  matter  of  substance  and  not  of  form  of  the  ver^ 
diet,  and  also  as  amounting  to  directing  a  verdict 

3.  iNSTBUCTiONS,  {  28* — When  giving  of  oral  instructions  reversi- 
ble error.  It  is  reversible  error  for  a  trial  court  to  orally  instruct 
a  jury  concerning  the  law  of  the  case,  or  to  orally  qualify  or  explain 
a  given  written  instruction. 

4.  iMSTBUCTioNS,  I  31* — when  oral  instruction  as  to  method  in 
arriving  at  amount  of  verdict  error.  It  is  error  for  a  court  to 
orally  instruct  a  Jury  as  to  the  method  they  are  to  pursue  in  ar- 
riving at  the  amount  of  a  verdict. 

5.  IireTBUcnoNs,  §  46* — when  improper  as  invading  province  of 
jury.  Where  the  evidence  is  conflicting  it  is  error  for  the  court  to 
assume,  in  an  instruction,  that  a  verdict  will  or  should  be  returned 
for  any  particular  sum  or  any  particular  party. 

6.  Trial,  |  260* — when  court  may  not  reconcile  self-contradictory 
verdict  with  supposed  facts.  Where  the  real  findings  of  the  Jury 
are  conjectural,  a  court  may  not  reconcile  a  self-contradictory  ver- 
dict with  what  he  believes  the  findings  to  have  been. 

Appeal  from  the  City  Ck>urt  of  Aurora;  the  Hon.  ElbwASD  M.  Man- 
QAjf,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.   Reversed  and  remanded.    Opinion  filed  February  8,  1916. 

Lee  Mighell,  Habvey  Gunstjl.  and  Olnby  Alt  .en,  for 
appellant. 

*8«e  nUnots  Notes  Divert,  VoU.  XI  to  XYf  imd  CnmnlatlTe  Qii»rt«rly,  tame 
iopk  and  lectlon  aamber* 
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John  S.  Seabs  and  Boy  J.  Solfisbubg,  for  appellee. 

Mb.  Justice  Nibhatjb  delivered  the  opinion  of  tiie 
court. 

In  this  case,  a  judgment  was  first  entered  by  confes- 
sion in  the  City  Court  of  Aurora,  on  a  judgment  note 
made  by  Matt  Fidler,  the  appellee,  in  favor  of  the 
Aurora  Trust  &  Savings  Bank,  appellant,  for  the  sum 
of  $3,026.30.  Afterwards,  on  motion  of  thef  appellee, 
the  judgment  was  reopened,  to  allow  appellee  to  plead 
in  defense,  and  he  pleaded  the  general  issue,  and  a  spe- 
cial plea  averring  partial  payment  of  the  note.  The 
case  was  tried  by  a  jury,  upon  issues  joined  on  appel- 
lee *s  pleas.  The  jury  first  returned  the  following  ver- 
dict: **We,  the  juiy,  find  the  issues  for  the  defendant 
and  assess  the  plaintiff's  damages  at  the  sum  of 
$1,049.02. '* 

After  the  return  of  this  verdict  into  court,  the  fol- 
lowing colloquy  occurred  between  the  court  and  coun- 
sel and  a  juror : 

**Thb  Coubt:  Now,  gentlemen,  I  will  have  to  send 
you  back  again  because  you  got  confused  on  this  in- 
struction. What  we  wanted  you  to  do  in  there  was,  if 
you  find  for  the  defendant,  that  means  if  you  find  that 
the  defendant  was  entitled  to  that  credit,  then  you  as- 
sess the  plaintiff's  damages  whatever  he  was  entitled 
to  less  that  credit.  Instead  of  that,  you  put  in  there 
what  the  defendant  was  entitled  to.  What  we  want  to 
know  is  what  the  plaintiff  is  entitled  to,  after  taking 
away  what  the  defendant  is  entitled  to.  The  thing  to 
do  is  to  take  and  figure  up  the  amount  of  that  note  as 
you  are  directed  to  on  this  first  instruction,  if  you  re- 
member the  testimony  of  the  young  bank  fellow  as  to 
•  what  his  figures — ^what  he  said  was  due  on  the  note. 

**Jubob:    $3,157.13. 

**Thb  Coubt  :    Then  you  take  that  figure  at  the  out- 
set and  deduct  this  amount  that  you  find  for  the  de- 
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fendant,  Matthew  Fidler,  and  then  you  will  have  it 
right.  Here  1  am  going  to  let  you  go  back  and  fix  that. 
Yon  will  get  a  new  blank  for  it.  You  can  take  this  one 
with  you  so  you  can  keep  your  figures  in  mind.  I  do 
not  know  whether  that  is  the  figure  or  not. 

'^Jttbob:  I  think  that  was^  to  the  best  of  my  knowl- 
edge. . 

"The  Coubt:    Have  you  got  my  idea  now? 

"Jubob:    I  think  we  have. 

"Thb Coubt:  As  I  understand  you,  you  found  in 
here  what  the  defendant  was  entitled  to  as  a  credit  on 
that  notef 

"Jttbob:    Yes,  sir. 

*'Thb  Coubt:    Bight  up  to  datet 

"JuBOB:    Yes,  sir. 

"The  Coubt:  Now  then,  in  order  to  find  what  the 
plaintiff  is  entitled  to,  after  giving  the  defendant  that, 
you  figure  it  up  to  date  as  you  are  instructed  in  these 
instructions,  at  a  stated  rate  of  per  cent.,  and  deduct 
this  amount  from  that  amount,  and  what  is  left  is  what 
the  plaintiff  would  be  entitled  to  on  your  findings  here. 
Have  you  got  it  right  now?  If  there  is  any  question 
about  it,  tell  me  now. 

*'JuB0B:  I  think  we  can  get  it  right  now.  I  think 
we  had  the  substance  of  it. ' ' 

Thereupon  the  jury  again  retired,  and  then  returned 
another  verdict,  which  is  as  follows:  **We,  the  jury, 
find  the  issues  for  the  defendant  and  assess  the  plain- 
tiff's damages  at  the  sum  of  Two  Thousand  One  Hun- 
dred Three  Dollars  and  Seventy-eight  Cents.*' 

If  it  were  apparent  that  the  foregoing  proceedings 
concerned  or  affected  merely  the  form  of  the  verdict  to 
be  framed  by  the  jury,  there  would  not  be  sufficient 
gr6und  in  them  for  reversal  of  the  judgment.  (Brown 
V.  Rounsavell,  78  111.  594.)  But  it  will  be  noticed  that 
the  form  of  the  second  verdict  is  exactly  like  the  first; 
the  change  made  was  a  change  in  the  amount  of  the 
plaintiff's  damages,  which  the  jury  assessed,  in  the 
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first  verdict,  at  $1,049.02,  and  in  the  second  verdict  at 
$2,103.78.  Evidently  the  correction  made  in  the  ver- 
dict related  to  matters  of  substance,  and  not  mere  mat- 
ters of  form;  and  it  is  evident  that  the  instructions 
which  the  court  gave  the  jury  orally  had  the  direct  ef- 
fect of  causing  the  jury  to  bring  in  a  verdict  which  was 
very  different  concerning  matters  of  substance,  and  ex- 
actly the  same  in  matters  of  form.  It  is  not  competent 
for  a  court  to  instruct  a  jury  orally,  concerning  the 
verdict  they  should  render,  except  in  relation  to  mat- 
ters that  pertain  strictly  to  the  form  of  the  verdict,  or 
to  a  correction  of  the  form  of  a  verdict.  (Illinois  Cent. 
R.  Co.  V.  Wheeler,  149  111.  525.) 

By  its  oral  instructions,  the  court  sought  to  correct 
the  first  verdict  which  was  returned  by  the  jury,  con- 
cerning the  matters  which  were  in  controversy,  es- 
pecially referring  to  the  application  of  a  partial  pay- 
ment, which  appellee  claimed  was  made  upon  the  note 
in  question,  which,  however,  was  denied  by  appellant, 
and  which  was  one  of  the  substantial'  issues  to  be  de- 
cided by  the  jury  from  the  evidence ;  and,  in  this  con- 
nection, the  court  said  to  the  jury :  *  *  The  thing  to  do  is 
to  take  and  figure  up  the  amount  of  that  note  as  you 
are  directed  to  on  this  first  instruction,  if  you  remem- 
ber the  testimony  of  the  young  bank  fellow  as  to  what 
his  figures — ^what  he  said  was  due  on  the  note.  •  •  • 
Then  you  take  that  figure  at  the  outset  and  deduct  this 
amount  that  you  find  for  the  defendant,  Matthew  Fid- 
ler,  and  then  you  will  have  it  right.  Here  I  am  going 
to  let  you  go  back  and  fix  that. ' ' 

This  instruction  practically  directed  a  yerdict,  on  a 
controverted  question,  and  the  court  assumed,  for  that 
purpose,  that  the  jury  had  decided  the  issue  concern- 
ing the  application  of  a  partial  payment  made  in  favor 
of  appellee.  This  oral  instruction  was,  therefore, 
prejudicial  to  the  rights  of  the  appellant.  It  is  rever- 
sible error  for  the  trial  court  to  orally  instruct  a  jury 
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concerning  the  law  of  a  case,  or  to  orally  qualify  or  ex- 
plain written  instructions  which  have  been  given.  {Ray 
V.  Wooters,  19  111.  82 ;  Hefting  v.  Van  Zandt,  162  HI. 
162 ;  Jarnecke  v.  Chicago  Consol.  Traction  Co.,  150  HI. 
App.  248;  City  of  Abingdon  v.  Meadows,  28  111.  App. 
442;  Ellis  V.  People,  159  111.  337.) 

And  to  instruct  a  jury  orally  as  to  the  method  which 
they  are  to  pursue  in  arriving  at  the  amount  of  a  ver- 
dict is  error.  {Illinois  Cent.  R.  Co.  v.  Hammer,  85  HI. 
526.)  Where  the  evidence  is  conflicting,  it  is  error  for 
the  court  to  assume,  in  an  instruction,  that  a  verdict 
will  or  should  be  returned  for  any  particular  sum  or 
any  particular  party.   {Hawk  v.  Ridgway^  33  HI.  473.) 

Both  verdicts  which  the  jury  returned  were  appar- 
ently contradictory  in  terms,  and  had  a  double  mean- 
ing ;  that  is  to  say,  the  jury  in  both  verdicts  found  the 
issues  in  the  case  for  the  appellee,  and  yet  assessed 
damages  for  the  appellant.  The  issues  in  the  case 
were,  first,  the  general  issue,  which  in  effect  denied  the 
whole  of  plaintiff  *8  claim,  and  its  right  to  recover  any- 
thing; and  the  other  issue  was  raised  by  the  plea  of 
partial  payment,  which  denied  the  appellant's  right  to 
recover  a  part  of  the  note  sued  on,  namely,  that  part 
which  appellee  claimed  was  liquidated  by  having  di- 
rected that  the  amount  of  a  certain  certificate  of  de- 
posit be  applied  as  a  credit  on  the  note.  If  the  jury 
really  found  both  of  the  issues  in  favor  of  the  appellee, 
then  the  appellant  was  not  entitled  to  recover  any  dam- 
ages. Inasmuch  as  the  verdict  was  contradictory  and 
double  in  its  meaning,  it  would  have  been  entirely 
proper  to  have  given  the  jury  an  additional  instruction 
in  writing,  in  relation  to  the  matter  that  appeared  to 
be  in  confusion,  and  allow  them  to  make  their  verdict 
accord  with  the  real  conclusions  of  the  jury.  The 
court  was  not  in  position  to  reconcile  the  verdict  re- 
turned with  what  may  have  been  the  true  findings  of 
the  jury,  except  by  guessing  at  it;  and  it  really  left 
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the  true  meaning  of  the  verdict  a  matter  of  conjecture. 
Such  a  verdict,  if  allowed  to  stand,  necessarily  results 
in  a  mistrial.  (Levy  v.  Bechman  Pub.  Co.,  65  Hun  619, 
19  N.  Y.  Supp.  751.) 

For  the  errors  indicated,  the  judgment  must  be  re- 
versed and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


Tho  People  of  the  State  of  Illlmols  ex  reL  G.  A.  Morri- 
son and  Robert  Simpson,  Appellees^  y.  Henry 
Sehwiesow  et  aL,  Appellants. 

Gen.  Xo.  6,106. 

1.  Roads  Ain>  bbidqbs,  {  64* — when  petition  to  lay  out  new  road 
contains  sut/lcient  number  of  signatures  by  landowners.  A  peti- 
tion to  lay  out  a  new  road,  under  Hey.  St  1913,  ch.  121»  eec.  75 
[CaL  III.  St.  Supp.  1916,  1  10000  (75)  ],  which  is  signed  by  sixteen 
landowners  residing  in  the  township  or  road  district  within  two 
miles  of  the  road  to  be  laid  out,  is  sufficient  even  though  they 
could  not  constitute  two-thirds  of  the  landowners  in  the  township 
residing  within  such  distance,  as  the  provisions  of  the  statute  are 
alternative. 

2.  Roads  and  bridoes,  §  54* — when  petition  to  lay  out  new  road 
sliows  qualification  of  petitioners.  A  petition  to  lay  out  a  new 
road  under  Rev.  St  1913,  ch.  121,  sec.  7&  [Cal.  111.  St  Supp.  1916, 
K  10000  (75)  ],  sufficiently  shows  the  qualification  of  the  petitioners 
where  it  appears  merely  from  the  recitals  thereof  that  they  are 
qualified. 

3.  Roads  and  bbidgbs,  i  55* — when  deseripHon  of  proposed  new 
road  in  petition  for  sufficient.  Where  the  description  of  a  pro- 
posed new  road  in  a  petition  therefor  under  Rev.  St  1913,  ch.  121, 
sec.  75  [Cal.  111.  St  Supp.  1916,  \  10000  (75)  ]  is  reasonably  cer- 
tain, it  is  sufficient 

4.  Roads  and  bbidgbs,  |  54* — when  petition  for  new  road  enPr 
ciently  shows  names  of  owners  of  lands  over  wMeh  it  wMI  paes. 
A  petition  for  a  proposed  new  road  under  Rev.  St  1913,  ch.  121, 

•Sm  nilDols  NoCw  Dlc«tt,  V«ls.  XI  te  XV,  Md  C«BiiiI«ttv«  QnacCvly.  mhm 
topic  and  Motion  Bombor. 
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75  [Cal.  III.  St.  Supp.  1916,  T  10000  (75)  1,  which  states  that 
"said  proposed  road  is  projected  across  the  land  of  the  following 
landowners/'  and  gives  Jthe  names  of  such  landowners,  is  sufficient 

5.  Roads  and  bbidges,  i  54* — when  questions  of  vacating  of  old 
road  and  laying  out  of  new  need  not  be  included  in  same  petition. 
Under  the  Roads  and  Bridges  Act,  ch.  121,  sec.  75  [CaL  III.  St  Supp. 
1916,  K  10000  (75)  ],  it  is  not  necessary,  although  proper,  that  the 
questions  of  the  vacating  of  an  old  road  and  the  lajrlng  out  of  a 
new  road,  even  where  each  is  a  part  of  a  general  plan  of  improve- 
ment to  be  carried  out  be  included  in  one  petition  to  the  commis- 
sioners of  highways. 

6.  RoAOB  AND  BBiDOES,  {  53* — When  petition  for  vacation  of  old 
road  and  for  establishment  of  new  may  be  considered  together.  A 
petition  for  the  vacating  of  an  old  road  and  one  for  the  laying  out 
of  a  new  road  may  be  contemporaneously  considered,  and  the 
projects  proposed  may  be  carried  out  simultaneously  as  part  of  the 
same  general  enterprise. 

7.  Costs,  §  30* — uOien  highway  commissioners  denying  petition 
to  vacate  old  road  and  to  establish  new  road  not  personally  liable 
for  costs.  Where  highway  commissioners  act  in  good  faith  in  deny- 
ing petition  to  vacate  an  old  road  and  to  lay  out  a  new  one,  they 
are  not  individually  liable  for  costs  in  mandamus  proceedings,  to 
compel  their  further  action  in  compliance  with  law,  upon  Judgment 
going  against  them. 

Appeal  from  the  CJircuit  Goilft  of  Will  county;  the  Hon.  Dobrancb 
DiBELL,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    Affirmed.    Opinion  filed  February  8,  1916. 

Babb^  McNaughton  &  Babb^  for  appellants. 
CowiKO  &  Ktnq,  for  appellee. 

Mb.  Justice  Nibhaxjs  delivered  the  opinion  of  the 
court. 

In  this  case,  the  People  of  the  State  of  Illinois,  ex 
rel.  G.  A.  Morrison  and  Robert  Simpson,  appellees, 
filed  a  petition  for  mandamus,  in  the  Circuit  Court  of 
Will  county,  against  Henry  Schwiesow,  John  Kahn, 
William  H.  Bisping  and  Victor  Buetin,  as  Commission- 
ers of  Highways  of  the  Township  of  Peotone,  in  Will 

•8««  nilnoU  NotM  IHarest,  Y«lt.  XI  to  XV,  and  Ciuniil»tt¥e  QoArterly,  MHiie 
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county,  to  compel  appellants,  as  commissioners  of 
highways,  to  fix  a  time  and  place  to  examine  the  route 
of  a  road,  described  in  a  petition  •filed  in  the  office  of 
the  town  clerk;  and  which  road  was  projected  across 
Section  20,  in  the  Township  of  Peotone,  along  the 
north  and  south  center  line  of  the  west  half  of  said  sec- 
tion, running  from  the  road  on  the  north  of  the  section 
line,  south  to  the  road  on  the  south  line  of  the  section ; 
also  to  fix  a  time  for  hearing  the  reasons  for  and 
against  the  vacating  of  a  road,  as  proposed  by  another 
petition,  also  filed  in  the  office  of  the  town  clerk,  and  to 
fix  a  time  and  place  to  examine  the  route  of  a  proposed 
new  road,  and  to  hear  reasons  for  or  against  the  lay- 
ing out  of  the  new  road  proposed  in  the  petition ;  and 
to  give  notice  of  the  times  and  places  of  such  examina- 
tions and  hearings,  by  posting  proper  notices  in  the  vi- 
cinity of  the  proposed  new  road,  and  the  road  to  be  va- 
cated, as  required  by  the  statute;  and  to  proceed  in 
conformity  with  the  statute  concerning  the  matters 
embraced  in  the  respective  petitions. 

The  petition  for  mandamus,  as  first  filed,  was 
amended,  and  the  appellants  interposed  a  general  de- 
murrer to  the  amended  petition.  The  court  overruled 
the  demurrer,  and  appellants  decided  to  stand  by  their 
demurrer,  whereupon  a  judgment  was  entered,  taking 
the  facts  as  alleged  in  the  petition  for  mandamus,  as 
confessed  by  the  demurrer,  and  ordering  a  peremptory 
writ  of  mandamus  in  conformity  with  the  prayer  of  the 
amended  petition;  also  entering  judgment  for  costs 
against  appellants,  as  commissioners,  and  dismissing 
the  suit  as  to  John  Kahn,  who  had  ceased  to  be  one  of 
such  commissioners.  An  appeal  was  taken  from  this 
judgment  to  this  court. 

It  is  urged  by  appellants  that  the  appellees  were  not 
entitled  to  the  writ  of  mandamus,  because  the  petition 
to  lay  out  a  new  road  as  well  as  the  petition  to  vacate 
the  old  road  did  not  meet  the  requirements  of  the  stat- 
ute ;  that  it  does  not  appear  from  the  recitals  in  the  pe- 
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titions  for  either  the  new  road  or  the  vaxjating  of  the 
old  road  that  the  petitioners  constituted  two-thirds  of 
the  landowners  residing  within  the  township,  within 
two  miles  of  the  proposed  new  road,  or  within  two 
miles  of  the  road  songht  to  be  vacated ;  and  that  the  de- 
scription of  the  proposed  new  road,  in  the  petition,  is 
not  reasonably  certain;  further,  that  the  petition  for 
the  proposed  new  road  does  not  purport  to  give  the 
names  of  the  owners  of  the  lands  over  which  the  road 
is  to  pass ;  also,  that  it  is  not  averred  in  the  amended 
petition  for  mandamus  that  the  petitioners  applying 
for  the  vacation  of  the  old  road  or  for  the  establish- 
ment of  the  new  road  had  the  required  qualifications  to 
sign  the  same.  It  is  also  claimed  by  appellants  Ijhat 
the  petition  to  vacate  the  old  road  and  the  petition  to 
lay  out  the  new  road  should  have  been  included  in  the 
same  application,  each  being  a  part  of  the  same  im- 
provement. 

As  to  the  first  assignment  of  error,  namely,  that  two- 
thirds  of  the  landowners  residing  in  the  township  with- 
in two  miles  of  the  proposed  new  road,  or  the  one 
sought  to  be  vacated,  did  not  sign  such*  petition,  it  may 
be  said  that  the  requirements  of  the  statute  under 
which  the  petitions  were  drawn  are  in  the  alternative ; 
and  that  while  two-thirds  of  the  landowners  residing  in 
the  township  may  make  such  petition,  the  present  stat- 
ute also  grants  such  right  of  petition  to  any  number  of 
landowners  residing  in  any  town  or  road  district,  with- 
in two  miles  of  the  road  to  be  altered,  widened,  vacated 
or  laid  out.  Section  75,  chap.  121,  Revised  Statutes  of 
1913.  [Cal.  111.  St.  Supp.  1916,  U  10000  (75).]  In  this 
case,  the  number  of  landowners  petitioning  is  sixteen, 
which  number  is  more  than  required  in  the  alternative 
clause  of  the  statute  referred  to. 

The  petition  in  this  case  by  the  People  of  the  State 
of  Illinois  is  made  on  the  relation  of  G.  A.  Morrison 
and  Robert  Simpson,  who  appear  on  the  face  of  the  pe- 
tition to  be  two  of  sixteen  landowners,  residing  within 
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two  miles  of  the  road  in  question,  in  the  Township  of 
Peotone,  and  who  signed  both  the  petitions  for  the  vsr 
cation  of  the  old  road  and  the  laying  oat  of  the  new 
road.  The  qualification  of  the  relators  as  petitioners 
is  therefore  apparent  from  the  recitals  on  the  face  of 
the  petition.  It  is  not  necessary  to  expressly  state 
facts  in  the  petition  to  show  that  those  signing  the  pe- 
tition were  qnalified  to  sign.  Highway  Comers  Town 
of  Afton  V.  Ellwood,  193  111.  304.  All  that  is  required 
is  that  the  qualification  shall  appear  in  the  recitals  in 
the  petition.  15  Am.  &  Eng.  Encyc.  of  Law  (2nd  Ed.) 
362 ;  Elliott  on  Roads  and  Streets,  296.  The  descrip- 
tion of  the  road  to  be  laid  out  is  reasonably  certain, 
and  therefore  sufficient. 

It  was  pointed  out  by  the  Supreme  Court,  in  the  case 
of  Henline  v.  People,  81  HI.  272,  that:  **It  was  not  de- 
signed that  the  petitioners  should  have  the  proposed 
route  surveyed,  and  that  the  line  and  every  point  on 
the  route  and  at  the  ends  of  the  route  should  be  in- 
serted in  the  petitioiL  The  proceeding  was  intended 
to  be  practical,  so  that  the  common  highways  of  the 
country  might  be  established  without  the  employment 
of  a  corps  of  scientific  men  for  the  purpose,  but  that 
the  roads  might  be  established  by  ordinary,  practical 
business  men.'^ 

The  objection  that  the  petition  for  the  proposed  new 
road  does  not  purport  to  give  the  names  of  the  owners 
of  the  lands  over  which  the  road  is  to  pass  is  also  un- 
fenable,  for  the  petition  states  that  '^said  proposed 
road  is  projected  across  the  land  of  the  following 
landowners,''  giving  the  names  of  such  landowners. 
The  plain  and  inevitable  inference  from  the  language 
is  that  the  parties  named  are  owners  of  the  land  across 
which  the  new  road  is  to  be  laid  out,  and  therefore  suf- 
ficient to  meet  the  requirements  of  the  statute.  The 
Boads  and  Bridges  Act.  referred  to  does  not  require 
that  the  vacating  of  an  old  road  and  the  laying  out  of 
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a  new  road,  even  where  each  is  a  part  of  a  general  plan 
of  unprovement  to  be  carried  out,  must  be  included  in 
one  petition ;  while  it  would  be  perfectly  proper  to  in- 
clude both  projects  in  one  petition,  it  is  not  necessary 
to  do  so.  Brown  v.  Roberts,  23  111.  App.  461;  Ander- 
son V.  Wood,  80  IlL  19.  Moreover,  there  is  nothing  in 
the  law  which  precludes  a  contemporaneous  considera- 
tion of  both  petitions,  nor  a  carrying  out  of  the  projects 
proposed,  simultaneously,  as  parts  of  the  same  general 
plan  or  enterprise.  It  is  apparent,  therefore,  that  the 
amended  petition  for  mandamus  was  not  subject  to  the 
legal  objections  raised  by  the  demurrer.  The  demurrer 
was  properly  overruled,  and  the  petition  for  manda- 
mus, taken  as  confessed,  presented  all  the  necessary 
facts  to  show  that  the  appellee  was  entitled  to  the 
peremptory  writ  of  mandamus  which  the  court 
awarded. 

Concerning  the  judgment  for  costs,  it  may  be  said 
that  the  appellants  acted  in  their  oflBcial  and  represen- 
tative capacity ;  whatever  they  did,  or  failed  to  do,  and 
nothing  appears  in  the  record  which  indicates  that  they 
did  not  act  in  perfect  good  faith  to  do  or  not  to  do  what 
they  believed  to  be  their  duty  or  right  in  the  matter. 
It  would  not  have  been  legally  proper,  under  these  cir- 
cumstances, to  have  assessed  the  costs  against  the  ap- 
pellants individually.    McKay  v.  Riley,  135  IlL  586. 

There  is  no  error  in  the  record,  and  the  judgment 
awarding  the  writ  of  mandamus  should  therefore  be 
affirmed. 

Affirmed. 

Mb.  Pbesiding  Jxtstioe  Dibell  took  no  part. 
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John    H.    Olbson^    Appellee,    t.    Frank    L.    Pitney, 

Appellant. 

Oen.  No,  6,109.    (Not  to  be  reported  In  full.) 

Appeal  from  the  City  Court  of  Sterling;  the  Hon.  William  A. 
Blodgbtt,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.  Affirmed.  Opinion  filed  February  8,  1916.  Rehearing  denied 
April  6,  1916.  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 

Statement  of  the  Case. 

Action  by  John  H.  Gibson,  plaintiff,  against  Frank 
L.  Pitney,  defendant,  to  recover  the  amount  of  advance 
payments  upon  a  contract  for  the  purchase  of  real  es- 
tate, after  alleged  breach  by  defendant  in  failing  to 
give  possession.  From  a  judgment  for  plaintiff,  de- 
fendant appeals. 

Defendant  entered  into  a  written  contract  with  plain- 
tiff on  the  25th  of  June,  1913,  by  which  the  defendant 
agreed  to  convey  to  the  plaintiff,  by  warranty  deed,  a 
farm,  with  a  dwelling  house  thereon,  in  the  county  of 
Whiteside,  in  consideration  of  the  payment  by  plain- 
tiff of  $18,000  as  follows :  $200  cash  in  hand ;  $1,100  in 
a  note  made  by  J.  W.  McCready,  to  be  indorsed  over 
to  defendant;  and  the  balance  of  the  consideration  to 
be  settled  by  plaintiff  at  the  time  of  the  delivery  of  the 
deed  to  him,  on  March  1,  1914,  by  making  a  further 
payment  of  $3,700  and  by  giving  another  mortgage  on 
the  premises  for  $4,975,  with  interest  at  five  per  cent, 
per  annum.  It  was  expressly  agreed  in  the  contract 
that  defendant  would  deliver  to  plaintiff  a  warranty 
deed,  and  give  him  possession  of  the  premises  on 
March  1, 1914,  the  premises  to  be  in  as  good  condition 
as  they  were  at  the  date  of  the  contract,  ordinary  wear 
and  tear  excepted. 

At  about  the  date  fixed  by  the  contract  for  the  de- 
livery of  the  deed  and  the  possession,  plaintiff  went  to 
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defendant,  who  was  cashier  of  the  First  National 
Bank  at  Sterling,  Illinois,  and  demanded  of  defendant 
that  he  carry  out  the  terms  of  the  contract,  by  deliver- 
ing to  hiih  the  deed  and  the  possession  of  the  premises  • 
and  offered  to  perform  his  part  of  the  contract  by  pay- 
ing the  $3,700  which  he  had  drawn  from  the  Sterling 
National  Bank,  and  had  in  his  possession  for  that  pur- 
pose, and  by  delivering  to  defendant  the  notes  and 
mortgage  for  the  settlement  of  $4,975,  as  required  by 
the  terms  of  the  contract.  The  evidence  showed  that 
defendant  was  ready  to  deliver  the  warranty  deed,  but 
practically  admitted  that  he  could  not  carry  out  his 
agreement  in  regard  to  giving  plaintiff  possession; 
and  it  appeared  from  his  own  testimony  that  he  pro- 
posed to  obtain  for  plaintiff  some  other  dwelling  house 
to  occupy  until  he  could  put  him  in  possession  of  the 
dwelling  house  on  the  premises  in  question,  which 
offer  plaintiff  refused  to  accept;  and  thereupon  the 
plaintiff  declared  the  contract  at  an  end,  and  demanded 
a  return  of  the  part  of  the  consideration  which  had 
been  paid  to  defendant.  Defendant  refused,  and  plain- 
tiff commenced  this  suit  to  recover  the  sum  paid. 

It  was  urged  by  the  defendant  that  under  the  facts 
presented  in  evidence,  plaintiff  had  no  right  to  recover, 
and  that  the  evidence  failed  to  show  that  plaintiff  ten- 
dered performance  on  his  part,  or  a  willingness  and 
ability  to  perform,  or  that  the  actual  performance  of 
this  contract,  which  was  mutual  in  its  character,  was 
prevented  by  the  defendant.  There  was  evidence  tend- 
ing to  show  that  the  premises  were  not  in  as  good  con- 
dition at  the  time  of  the  making  of  the  contract ;  that 
the  dwelling  house  was  quarantined,  owing  to  the 
presence  of  smallpox;  that  water  pipes  had  been 
frozen  and  were  bursted,  and  had  dampened  some  of 
the  plastered  walls  of  the  house,  and  had  caused  some 
of  the  plastering  to  fall ;  and  that  because  of  the  burst- 
ing of  the  water  pipes  there  were  several  feet  of  water 
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in  the  cellar  or  basement  of  the  hotise,  which  made  it 
very  insanitary. 

EL  H.  Waits  and  N.  Gt.  Yak  Sakt,  for  appellant. 

H.  C.  Wabd,  for  appellee. 

Mr.  Justiob  Nibhaus  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  DectsioB. 

1.  Vkndob  Ain>  PtntCHASEB,  I  386^ — tohen  eiMenct  mfUdent  to 
$hov)  that  purcTiaser  offered  in  good  faith  and  v>a$  aJfl^  to  perform 
contract.  In  an  action  by  a  pnrchaser  of  land  to  recover  the  amoont 
of  payments  made  upon  failure  of  the  vendor  to  give  possession, 
evidence  held  sufficient  to  sustain  a  finding  that  tbe  purchaser  of- 
fered in  good  faith  to  perform  the  contract  and  was  able»  at  the 
time,  to  perform  it 

2.  Vbndob  akd  pubchasbb,  I  9^^ — when  fiurchaaer  may  rescind 
contract.  The  time  fixed  for  performance  of  a  contract  is  deemed 
the  essence  of  the  contract,  and  generally,  if  the  seller  of  real 
estate  is  not  able  and  ready  to  perform  his  part  of  the  agreement 
on  the  day,  the  purchaser  may  elect  to  consider  the  contract  at 
an  end. 

3.  VsifDOB  Ain>  PT7BORA8BB,  |  336^ — When  evidence  sufficient  to 
sustain  finding  that  vendor  unalfle  to  perform  contract  <xt  date  for 
performance.  In  an  action  by  the  purchaser  of  real  property  to 
recover  advance  payments  upon  failure  of  the  vendor  to  give  posses- 
sion on  the  date  stipulated  in  the  contract,  evidence  held  sufficient 
to  sustain  a  finding  that  the  vendor  was  unable  to  give  possession 
of  the  premises  in  good  condition  on  the  day  stipulated  in  the  con 
tract 
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Anna  Koepke,  Administratrix,  Appellee,  t.  Chicago, 
Boek  Island  &  Paelfle  Railway  Company,  Appel- 
lant. 

Gen.  No.  6,128.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the  Hon. 
ROBEBT  W.  Olmbtei),  Judge,  presiding.  He^d  in  this  court  at  the 
April  term,  1916.    Affirmed.    Opinion  filed  February  8,  1916. 

Statement  of  the  Case. 

Action  by  Anna  Koepke,  as  administratrix  of  the 
estate  of  her  husband,  Herman  Koepke,  plaintiff, 
against  the  Chicago,  Bock  Island  &  Pacific  Railway 
Company,  defendant,  to  recover  damages  for  the  dealh 
of  the  husband.  From  a  judgment  for  plaintiff  for 
$7,200,  defendant  appeals. 

It  was  alleged  in  the  declaration  that  the  deceased 
was  killed  while  engaged  as  car  inspector's  helper,  in 
the  line  of  his  duty,  by  the  nepfligence  of  defendant's 
servants,  and  the  liability  of  defendant  was  based  upon 
the  provisions  of  the  Federal  act  relating  to  the  liabil- 
ity of  common  carriers  engaged  in  interstate  business 
to  their  employees. 

The  negligence  charged  was  that  the  defendant,  by 
its  servants,  negligently  managed  a  switch  engine  and 
the  switching  which  was  done  by  defendant's  servants 
in  connection  with  the  distribution  of  a  string  of  cars, 
around  some  of  which  the  deceased  was  employed ;  that 
defendant's  servants,  who  were  managing  the  switch- 
ing and  the  switch  engine  at  the  time  in  question,  did 
not  exercise  reasonable  care  to  ascertain  whether  the 
deceased  was  endangered  by  their  work,  nor  give  binri 
any  warning  of  the  danger  incurred,  and  that  defend- 
ant's servants  negligently  failed  to  set  the  brakes  of 
the  string  of  cars  in  question,  and  that  thereby  such 
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cars  got  into  motion,  unexpectedly;  and  ran  into  the 
deceased. 

There  was  a  triil  by  jury,  which  resulted  in  a  verdict 
finding  the  defendant  guilty  and  assessing  the  damages 
in  the  sum  of  $7,200,  and  the  damages  were  appor- 
tioned equally  between  Anna  Koepke,  the  widow,  and 
Helen  Koepke,  the  only  child  of  the  deceased.  The 
jury  made  a  special  finding  to  the  effect  that  the  total 
amount  of  damages  suffered  was  $8,000,  and  they  de- 
ducted $800  therefrom  for  contributory  negligence  of 
which  they  found  the  deceased  guilty.  Judgment  was 
rendered  on  the  verdict  and,  upon  appeal,  it  was  at- 
tacked principally  on  the  ground  that  the  cause  of  the 
death  of  plaintiff's  intestate  was  a  part  of  the  risk  and 
danger  assumed  by  him,  by  his  contract  of  employ- 
ment; that  the  damages  were  excessive,  and  that  the 
jury,  who  found  that  the  plaintiff's  intestate  was  guilty 
of  contributory  negligence,  did  not  deduct  a  suflSdently 
large  proportion  from  the  whole  amount  of  damages 
found,  on  account  of  such  contributory  negligence. 

Jackson,  Hurst  &  Stapfobd,  for  appellant;  M.  L- 
Bell  and  A.  B.  Enoch,  of  counseL 

Seable  &  Mabshall,  for  appellee. 

Mb.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deeision. 

1.  Mastb  and  8EBVANT,  |  693* — When  evidence  iulMent  to  thaw 
that  car$  $triking  car  repairer  at  toork  in  front  of  detached  car 
were  pushed  with  unuawal  violence.  In  an  action  under  the  Fed- 
eral Employers'  Liability  Act  for  the  negligent  death  of  an  as- 
sistant car  repairer  who  was  caught  between  the  buffer  of  a  standing 
mail  car  which  had  been  detached  from  the  train  by  a  road  ^igine 
and  which  he  was  inspecting,  and  the  buffer  of  the  foremost  car 
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of  the  rest  of  the  train  upon  which  a  switch  engine  was  working 
at  the  other  end  to  "cut  off"  two  coaches,  evidence  held  sufficient 
to  sustain  a  finding  that  the  switch  engine  bumped  against  the 
standing  cars,  during  the  operation  of  cutting  off  such  coaches,  with 
such  violence  and  unusual  force  as  to  cause  the  string  of  cars  to 
move  to  the  place  where  decedent  was  working. 

2.  Masteb  and  sebvant,  I  337* — what  risk$  employee  doe$  not 
a$9ume.  An  employee  assumes  only  the  ordinary  risks  and  dangers 
of  his  employment  and  does  not  assume  extraordinary  or  unusual 
risks  thereot 

3.  Master  and  servant,  |  337* — when  a8$i8tant  car  inspector 
does  not  assume  rish  of  "being  struck  5y  cars  during  switching  op- 
erations. An  assistant  railway  car  inspector,  who,  after  a  mail 
car  has  been  detached  from  the  rest  of  a  passenger  train  by  a  road 
engine  and  moved  from  four  to  aix  feet  from  the  rest  of  the  cars 
standing  on  the  track,  is  working  in  front  of  the  buffer  of  the  car 
inspecting  it,  does  not  assume  the  unusual  and  extraordinary  risk 
of  being  struck  by  the  foremost  car  of  the  rest  of  the  train  which, 
with  other  cars,  is  set  in  motion  as  the  result  of  a  switch  engine 
working  at  the  other  end  of  the  train  bumping  against  the  standing 
cars  with  unusual  violence,  as  such  a  risk  is  an  extraordinary  one. 

4.  Negligence,  |  74* — when  person  not  hound  to  anticipate  neg- 
ligence 0/  another.  The  law  does  not  impose  upon  one  to  antici- 
pate the  negligence  of  another,  as  it  is  presumed  that  every  person 
will  properly  perform  the  duty  which  is  enjoined  upon  him  by  law 
or  imposed  by  contract 

5.  Master  and  servant,  |  716* — when  negligence  Of  defendant  in 
cutting  off  coaches  from  cars  m^yoing  against  car  repairer  questiott 
for  jury.  In  an  action  for  the  alleged  negligent  death  of  an  as- 
sistant car  repairer  as  the  result  of  being  caught  between  the 
buffer  of  a  detached  mail  car  and  the  foremost  car  of  the  rest 
of  the  train,  while  inspecting  the  detached  car,  as  the  result  of  the 
moving  of  the  string  of  cars  against  him,  upon  their  being  struck 
by  a  switch  engine  during  the  operation  of  cutting  off  two  coaches 
from  the  other  end  of  the  train,  held  that  it  was  a  question  for  the 
jury  whether  defendant  was  guilty  of  negligence.  » 

6.  Master  and  servant,  |  769* — when  contributory  negligence  of 
car  repairer  standing  between  mail  car  and  rest  of  train  question 
for  jury.  In  an  action  for  the  negligent  death  of  an  assistant  car 
repairer  who  was  killed  by  being  crushed  between  a  detached  mail 
car,  which  he  was  inspecting,  and  the  rest  of  the  train,  from 
which  two  coaches  were  being  ''cut  off"  by  a  switch  engine  work- 
ing at  the  other  end  of  the  train,  as  the  result  of  the  engine  strik- 
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ing  the  cars  with  such  force  as  to  set  them  all  In  motion,  held  that 
it  was  a  question  for  the  jury  whether  the  deceased  was  guilty 
of  contributory  negligence  in  being  in  the  position  he  was  at  the 
time  of  the  accident 

7.  Masteb  aud  SERYANT,  |  98^ — What  U  effect  of  contrihutory  neg- 
Ugence  on  right  of  recoverg  under  Federal  Bmplogers*  LiaWitg 
Act.  Under  the  Federal  Employer's  Liability  Act,  contributory  neg- 
ligence does  not  bar  the  rifi^t  of  recovery,  but  affects  the  amount  of 
damages  which  may  be  recovered,  and  the  damages  are  to  be  dimin- 
ished by  the  jury  in'  proportion  to  the  amount  of  negligence 
attributable  to  the  employee. 

8.  Death,  |  63^ — wTien  damage$  for  negligent  death  not  esoet- 
el/ve.  In  an  action  for  negligent  death  under  the  Federal  Btan- 
ployers'  Liability  Act,  a  verdict  for  |7,200  upon  reduction  of  |800 
for  the  contributory  negligence  oC  the  plaintiit,  held  not  excessive 
nor  disproportionate. 


The  People  of  the  State  of  Illinois  ex  rel.  John  Brltt, 
Appellee,  t.  School  Directors  of  District  No.  89  In 
Stephenson  Connty,  Appellants. 

Gen.  No.  64&0.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Ck>urt  of  Stephenson  county;  the  Hon. 
Obcab  BI.  Heabo,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1916.    AlDrmed.    Opinion  flle<f  April  14,  1916. 

Statement  of  the  Case. 

Petition  for  mandamus  by  the  People  ex  rel.  John 
Britt,  petitioner,  against  the  School  Directors  of  Dis- 
trict No.  89  in  Stephenson  County,  respondents,  to  re- 
quire said  directors  to  approve  the  selection  made  by 
him  of  the  Freeport  high  school  in  district  No.  145  in 
the  same  town  for  his  son,  John  J.  Britt,  and  to  pay 
the  tuition  incurred  and  to  be  incurred  for  the  attend- 
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ance  of  said  child  at  said  high  school  during  the  cur- 
rent school  year.  From  a  decree  awarding  mandamus 
as  prayed,  respondents  appeal. 

The  petiti(Mi  alleged  that  Britt  was  a  resident  and 
taxpayer  of  said  district  No.  89,  and  was  the  father 
of  said  child,  and  that  said  child  was  within  the  school 
age  and  lived  with  him,  and  that  he  was  responsible 
for  the  care,  nurture  and  education  of  said  child ;  and 
said  petition  set  up  the  Statute  of  1913,  entitled  ^'An 
act  to  provide  high  school  privileges  for  graduates  of 
the  eighth  grade,''  ch.  122,  sees.  470-470g  [Cal.  HI.  St 
Supp.  1916,  n  10143(1)— 10143(8)].  The  petition  al- 
leged that  district  No.  145  lay  south  of  and  contiguous 
to  said  district  No.  89  and  had  a  high  school  therein, 
and  afforded  the  nearest  and  most  convenient  high 
school  accessiUe  to  pupils  of  district  No.  89  which 
offered  a  full  four  years'  program  of  study,  and  was 
the  only  high  school  in  said  county  with  such  program 
accessible  to  pupils  of  district  No.  89 ;  that  relator  se- 
lected said  high  school  for  the  attendance  of  his  child, 
and  obtained  the  consent  of  the  school  board  of  said 
high  school  for  the  admission  of  said  child ;  that  said 
child  was  a  graduate  of  the  eighth  grade  in  said  dis- 
trict No.  89;  that  the  tuition  per  capita  of  said  high 
school  was  forty  dollars  per  year,  payable  semiannu- 
ally in  advance,  and  did  not  exceed  the  per  capita 
cost  of  maintaining  said  high  school;  that  there  were 
ample  funds  in  the  hands  of  th^  treasurer  of  district 
No.  89,  and  there  were  sufficient  funds  in  his  hands  on 
July  1,  1914,  to  pay  such  tuition,  specifying  the 
amounts,  and  in  addition  thereto  said  district  No.  89 
levied  a  tax  of  five  hundred  dollars  for  the  general  ex- 
penses of  said  district  for  the  current  year,  and  that 
after  paying  said  expenses  there  would  remain  a  sum  in 
the  hands  of  the  treasurer ;  that  though  often  requested, 
the  directors  of  district  No.  89  refused  to  grant  the 
transfer  of  said  child,  refused  to  approve  the  selection 
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of  said  high  school;  and  refused  to  pay  the  tuition 
charged  relator  for  the  attendance  of  said  child  at  said 
high  school,  and  did  this  without  making  any  objections 
to  the  selection  and  without  designating  any  other  high 
school.  The  directors  answered,  admitting  many  facts 
and  denying  some  of  the  facts  alleged,  and  stating 
what  sums  they  had  contracted  to  pay  during  the  said 
school  year,  and  that  on  July  29,  1914,  they  levied  a 
tax  of  five  hundred  dollars  for  school  purposes  for  the 
ensuing  year,  and  that  they  appropriated  said  five  hun- 
dred dollars  for  certain  specified  purposes,  namely,  for 
salary  of  teachers,  four  hundred  dollars;  for  fuel, 
fifty  dollars;  for  painting  schoolhouse,  forty  dollars; 
for  incidental  expenses,  ten  dollars,  and  that  said  child 
was  in  attendance  at  said  high  school.  The  relator  de- 
murred to  certain  portions  of  said  answer  and  the 
demurrer  was  sustained.  Proofs  were  heard  upon  the 
other  issues,  and  the  mandamus  was  awarded  as 
prayed. 

No  reason  was  given  in  the  answer  nor  appeared  in 
evidence  why  the  directors  should  not  approve  the  se- 
lection of  the  high  school,  nor  did  the  answer  deny 
those  parts  of  the  petition  which  showed  that  it  was 
reasonable  that  said  high  school  should  be  approved. 

BoBEBT  P.  EcKEBT,  for  appellants. 

Albert  H.  Manus  and  B.  B.  Tiffaky,  for  appellee. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.    Schools  aitd  school  disteictb,  |  184* — when  order  directing 
school  otHcers  to  approve  high  scTiool  proper.     On  a  petition  for 
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mandamus  to  compel  directors  of  a  certain  school  district  to  approve 
the  selection  of  a  high  school  for  relator's  child,  and  to  pay  the 
tuition  incurred  and  to  be  incurred  for  the  attendance  of  the  child 
at  such  high  school  for  the  current  year,  where  no  reason  was 
given  in  the  answer  nor  appeared  in  the  evidence  why  the  di- 
rectors should  not  approve  the  selection  of  the  high  school,  and  the 
answer  did  not  deny  the  parts  of  the  petition  which  showed 
that  it  was  reasonable  that  the  high  school  be  approved,  held  that 
an  order  directing  such  officers  to  approve  such  high  school  was 
proper. 

2.  ScBooLs  Ain>  SCHOOL  DiSTBicTs,  |  184* — wheti  right  of  parent 
to  have  tuition  of  child  at  high  schools  in  another  district  paid  hy 
his  district  exists.  Under  Rev.  St.  1913,  ch.  122,  sees.  470-470g  [Cal. 
IlL  St  Supp.  1916,  11  10143(1)— 10143(8)],  providing  that  the 
pupils  who  are  graduates  of  the  eighth  grade  and  are  resident  in 
districts  not  providing  a  recognized  four-year  high  school  course 
shall  be  admitted  upon  the  payment  of  tuition  to  any  recognized 
high  school  for  the  completion  of  such  portion  of  a  four-year  high 
school  course  as  is  not  provided  by  the  home  districts,  and  that 
the  tuition  of  such  pupils  shall  be  paid  by  the  district  in  which 
they  reside  "from  any  funds  not  otherwise  appropriated,"  directors 
of  a  district  may  not  defeat  the  right  of  a  parent  to  have  the  tui- 
tion of  his  child  for  a  current  year  at  such  a  high  school  paid, 
out  of  the  funds  of  the  district,  by  dividing  up  the  amount  levied 
for  educational  purposes  so  as  to  appropriate  to  other  purposes  all 
the  sum  levied  for  educational  purposes. 

•Bm  nifaioto  NolM  Dlvrat,  Vols.  XI  lo  XV,  mud  CunolatlTe  Qnaiiarlj, 
tngito  and  ■ectlan  avmbcr. 
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Charles  L.  Rogers,  Appellant,  t.  City  of  Mendota, 

Appellee. 

Gen.  No.  6,161. 

1.  Pabliamsntabt  law — what  to  proper  action  "by  XegUlative 
body  iohen  measure  returned  with  veto.  Under  parliamentary  rules, 
the  proper  action  to  be  taken  by  a  legislative  body  when  a  measure 
adopted  by  it  has  been  returned  to  it  by  a  veto  of  the  proper  au- 
thority, is  to  move  to  reconsider  the  vote  by  which  the  measure  was 
adopted. 

2.  Pabuamentabt  law — what  it  proper  action  after  adoption 
of  motion  to  reconsider  vetoed  measure.  Where  the  majority  of  a 
legislatiYe  body  adopt  a  motion  to  reconsider  a  vetoed  measure.  It 
is  then  proper  to  move  that  the  measure  be  adopted  notwithstand- 
ing the  veto,  or  that  it  be  passed  over  the  veto. 

8.  Pabliamentaby  law — when  measure  adopted  over  veto. 
Where  the  required  majority  adopt  a  motion  that  a  vetoed  measure 
which  has  been  reconsidered  be  adopted  notwithstanding  the  veto, 
the   passage   of   ordinances   over  veto   of   the   mayor,   made   f or- 

4.  Municipal  gobfobations,  |  85* — what  is  effect  of  departure 
from  form  prescribed  for  passage  of  ordinance.  Departure  fnun 
the  form  prescribed  for  the  passage  of  an  ordinance  will  not  affect 
the  validity  ol^  such  action  unless  the  governing  law  makes  such 
formality  vital. 

5.  MuiTiciPAL  ooBPOBATioNs — wh>at  constitutes  a  reconsideration 
of  vetoed  ordinance.  In  an  action  by  a  mayor  to  recover  salary 
due  him,  in  which  it  was  contended  that  an  ordinance  reducing 
the  salary  of  the  mayor  was  invalid  because  a  motion  to  reconsider 
the  vote  by  which  the  ordinance  was  originally  passed  was  not 
made  before  adopting  the  ordinance  over  the  mayor's  veto,  held 
that  as  neither  the  general  act  for  the  incorporation  of  cities,  arti- 
cle III,  sec.  19  (J.  &  A.  H  1319),  nor  a  city  ordinance  governing 
the  passage  of  ordinances  over  the  veto  of  the  mayor,  made  for- 
mality vital,  the  action  of  the  city  counsel,  upon  the  ordinance 
being  returned  by  the  mayor,  in  making,  seconding  and  carrying  a 
motion  by  a  vote  of  six  to  one  that  the  ordinance  be  passed  over 
the  mayor's  veto,  constituted  in  effect  a  *  reconsideration  and  the 
ordinance  was  consequently  lawfully  passed. 

Appeal' from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Edoab 
ElLDBEDOE,  Judge,  presiding.  Heard  in  this  court  at  the  October  term. 
1916.    Affirmed.    Opinion  filed  April  14,  1916. 

•See  lUlnoin  Notes  Divert,  Vols.  XI  to  XV,  and  Camnlatlve 
topic  and  section  nnmlMr 
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McDouGALL  &  Chapman,  for  appellant. 
B.  Habby  Beck,  for  appellee. 

Mb.  Phesidino  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Charles  L.  Bogers  became  Mayor  of  the  City  of 
Mendota  on  May  5, 1913,  and  wa43  still  serving  as  such 
when  this  suit  was  begun.  Up  to  March,  1913,  there 
was  in  force  in  said  city  an  ordinance  wldch  fixed  the 
salary  of  the  mayor  at  $75  per  quarter.  In  March  the 
city  council  passed  an  ordinance  making  the  salary  of 
the  mayor  $60  per  year.  The  mayor  vetoed  it  and  an 
attempt  was  made  to  pass  the  ordinance  over  his  veto. 
The  new  mayor  would  not  accept  the  reduced  salary 
and  the  city  council  claimed  that  the  ordinance  re- 
ducing the  salary  had  been  lawfully  passed  over  the 
mayor's  veto.  On  February  6, 1914,  tiie  mayor  brought 
this  suit  against  the  city  to  recover  the  salary  then  due 
him  and  filed  an  appropriate  declaration,  to  which  the 
city  pleaded  the  general  issue.  A  jury  was  waived  and 
the  cause  was  tried  upon  a  stipulation  as  to  the  facts. 
If  the  plaintiff  is  right,  he  was  entitled  to  a  judgment 
for  $225 ;  if  the  city  is  right,  he  was  entitled  to  a  judg- 
ment for  $45.  The  court  entered  judgment  for  $45, 
and  plaintiff  below  appeals. 

The  record  of  the  city  council  shows  that  after  the 
mayor  returned  the  ordinance  with  a  veto  message,  a 
motion  was  made  that  the  ordinance  be  passed,  not- 
withstanding the  mayor's  veto,  and  that  said  motion 
was  adopted  by  a  vote  of  six  to  one,  the  yeas  and  nays 
being  entered  of  record.  It  was  stipulated  that  that 
action  was  preceded  by  the  following,  which  was  not 
entered  of  record :  Upon  the  presentation  of  the  veto 
message,  an  alderman  moved  that  the  vote  by  which 
said  ordinance  was  passed  be  reconsidered  for  the  pur- 
pose of  passing  the  same  over  the  mayor's  veto;  that 
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another  alderman  seconded  said  motion;  that  the 
mayor  declared  said  motion  out  of  order  and  refused 
to  entertain  it;  that  the  alderman  who  made  the  mo- 
tion then  appealed  from  the  decision  of  the  chair ;  that 
the  mayor  refused  to  entertain  said  appeal,  but  an- 
nounced that  if  the  council  wished  to  pass  said  ordi- 
nance the  proper  motion  was  that  the  ordinance  be 
passed  notwithstanding  the  mayor's  veto.  Thereupon 
the  maker  of  the  original  motion  moved  that  said  ordi- 
nance be  passed  notwithstanding  the  veto,  which  mo- 
tion was  seconded  and  carried  by  a  vote  of  six  to  one, 
and  the  mayor  then  announced  that  the  ordinance  was 
passed  over  the  veto.  The  sole  question  is  whether 
the  ordinance  could  be  again  put  upon  its  passage  and 
adopted  without  a  motion  to  reconsider  the  vote,  by 
which  the  ordinance  was  originally  adopted,  being 
passed. 

By  parliamentary  rules  the  proper  action  to  be  taken 
by  ft  legislative  body  when  a  measure  adopted  by  it  has 
been  returned  to  it  with  a  veto  by  the  proper  authority, 
is  to  move  to  reconsider  the  vote  by  which  the  measure 
was  originally  adopted.  If  a  majority  of  the  legisla- 
tive body  adopt  the  motion  to  reconsider,  it  is  then 
proper  to  move  that  the  measure  be  adopted  notwith- 
standing the  veto,  or  that  it  be  passed  over  the  veto. 
If  the  required  majority  adopt  that  motion,  the 
measure  is  adopted ;  if  not,  J;he  veto  stands.  The  City 
of  Mendota  is  organized  under  the  general  act  for  the 
incorporation  of  cities.  (J.  &  A.  jfl271  et  seq.)  Sec- 
tion 19  of  article  III  of  said  Act  (J.  &  A.  If  1319)  is  as 
follows:  **Upon  the  return  of  any  ordinance  by  the 
mayor,  the  vote  by  which  the  same  was  passed  shall 
be  reconsidered  by  the  council;  and  if,  after  such  re- 
consideration, two-thirds  of  all  the  members  elected 
to  the  city  council  shall  agree,  by  yeas  and  nays,  to 
pass  the  same,  it  shall  go  into  effect,  notwithstanding 
the  mayor  may  refuse  to  approve  thereof.  The  vote  to 
pass  the  same  over  the  mayor's  veto  shall  be  taken  by 
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yeas  and  nays,  and  entered  on  the  journal/'  There 
was  in  force  in  the  City  of  Mendota  an  ordinance  in 
substantially  the  same  language.  No  vote  to  recon- 
sider was  adopted  in  this  case.  The  appellant  contends 
that  therefore  the  ordinance"  was  never  adopted. 

It  is  said  in  McQuillan  on  Municipal  Ordinances,  sec- 
tions 115  and  116,  that  departure  from  the  form  pre- 
scribed for  the  passage  of  an  ordinance  will  not  affect 
the  validity  of  such  action  unless  the  governing  law 
makes  such  formality  vital,  as,  by  declaring  the  ordi- 
nance void  unless  the  form  prescribed  be  followed ;  and 
that  the  courts  generally  regard  noncompliance  with 
merely  formal  requirements  in  the  manner  of  enacting 
an  ordinance  no  ground  for  declaring  it  void.  Here, 
neither  the  statute  nor  the  ordinance^on  that  subject 
declare  the  ordinance  void  unless  a  formal  vote  to  re- 
consider be  first  adopted.  The  proper  motion  was 
made.  The  vote  by  which  the  ordinance  was  passed 
over  the  veto  shows  that  the  motion  to  reconsider 
would  have  been  adopted  if  it  had  been  put.  It  is  not 
to  be  expected  that  aldermen  will  be  experts  in  parlia- 
mentary law.  The  objection  is  purely  technical.  Six 
of  the  seven  aldermen  desired  and  intended  to  recon- 
sider the  vote  and  pass  the  ordinance.  To  reconsider 
does  not  necessarily  require  a  formal  vote.  We  are  of 
opinion  that  the  true  rule  to  be  followed  by  the  courts 
in  construing  such  action  was  stated  in  Lake  v.  City  of 
Ocean  City,  62  N.  J.  L.  160,  and  OaUey  v.  City  of  At- 
lantic City,  63  N.  J.  L.  127.  See  also,  Mavm  v.  City  of 
LeMars,  109  Iowa  251 ;  Whitney  v.  Village  of  Hudson, 
69  Mich.  189;  28  Cyc.  352.  We  do  not  consider  that 
People  V.  Chicago,  B.  S  Q.  R.  Co.,  266  111.  150,  relied 
upon  by  appellant,  is  applicable.  There  the  city  coun- 
cil not  only  did  not  move  to  reconsider  the  ordinance 
there  vetoed,  but  it  did  not  have  a  motion  to  pass  the 
ordinance  notwithstanding  the  veto.  On  the  contrary 
it  proceeded  to  prepare  and  pass  new  provisions  not 
contained  in  the  original  ordinance,  and  these  new  pro- 
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visions  were  held  not  lawfully  adopted.  In  Fairfield 
V.  People,  94  111.  244,  on  pp.  259,  260,  where  a  mayor 
had  vetoed  certain  items  of  an  appropriajtion  ordi- 
nance, and  the  council  had  passed  most  of  said  items 
over  the  veto,  and  nothing  is  said  about  a  motion  to 
reconsider,  and  apparently  there  was  no  such  motion, 
the  court  said  that  it  considered  that  the  subsequent 
action  of  the  council  * '  amounted  in  law  to  an  adherence 
to  appropriations  previously  made,  the  mayor's  veto  to 
the  contrary  notwithstanding.*'  We  are  of  the  opinion 
that  the  action  of  the  city  council  in  taking  up  the  mat- 
ter and  voting  upon  it  after  the  mayor  had  vetoed  the 
ordinance  should  be  held  as  in  legal  effect  a  reconsid- 
eration, and  as  this  was  done  by  a  two-thirds  vote,  the 
ordinance  was  lawfully  passed  over  the  mayor's  veto. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


Joseph  W.  Maple,  Administrator,  Appellee,  v.  Stephen 

O.  Lawhun,  Appellant. 

Gen.  No.  6,176.    (Not  to  be  reported  In  fall.) 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Ttao- 
DORE  N.  Green,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  April  14,  1916. 

Statement  of  the  Case. 

Proceedings  by  citation  nnder  section  81  of  the  Ad- 
ministration Act  (J.  &  A.  If  130),  by  Joseph  W.  Maple, 
as  administrator  of  the  estate  of  Margaret  M.  Hem- 
merly,  deceased,  petitioner,  against  Stephen  G.  Law- 
hnn,  respondent.  EVom  an  order  against  respondent 
on  his  appeal  to  the  Circnit  Court  from  the  Probate 
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Court  and  a  trial  there  de  novo,  requiring  him  to  turn 
over  to  the  administrator  a  certain  fund  of  $4,000,  de- 
rived from  the  sale  of  certain  securities,  with  certain 
interest  charges  thereon,  and  a  certain  note,  executed 
hj  David  Slaman,  for  $6,395  and  a  mortgage  securing 
the  same,  and  certain  interest  charges  in  connection 
therewith,  respondent  appeals. 

Weil  &  Babtlby,  for  appellant. 

TiOHBKOB,  Todd  &  Wilsok,  for  appellee. 

Mb.  Pbesiding  Justice  Dibell  delivered  the  opinion 

of  the  court. 

Abstraet  of  the  Decision. 

1.  EMdxnce,  I  85* — u)hen  possession  is  proof  of  title.  As  a  gen- 
eral rule  the  possesion  of  personal  property  Is  proof  of  title. 

2.  EXECCTOBS  AND  ADMiNisTBATOBS,  §  97* — When  hurdcn  of  proof 
upon  confidential  agent  to  show  right  to  personalty  in  his  posses- 
sion after  death  of  oumer.  A  confidential  agent  of  the  owner  of 
personal  property  who  has  lawful  access  thereto  and  abundant 
opportunity  to  transfer  it  to  his  possession  without  the  knowledge 
of  the  owner,  and  has  possession  of  the  property  after  the  death  of 
the  owner,  is  required  to  assume  the  burden  of  establishing  as  a 
defense  that  he  came  by  such  property  in  good  faith  in  proceedings 
by  citation  under  the  Administration  Act  (J.  ft  A.  D  130). 

3.  BxECUTORS  AND  ADMINI8TBAT0R8,  {  97* — When  cvidcnce  suffi- 
cient to  show  fiduciary  relation.  In  proceedings  by  citation  under 
the  Administration  Act,  sec.  81  (J.  &  A.  7130),  for  the  discovery 
of  concealed  effects  of  a  decedent  alleged  to  be  in  possession  of  re- 
spondent, evidence  held  sufficient  to  show  the  existence  of  a  fidu- 
ciary relation  between  decedent  and  respondent 

4.  ExKctrroRs  and  administbatobs,  |  97* — when  evidence  sustains 
finding  that  respondent  did  not  make  expenditures  out  of  own  or 
borrowed  funds.  In  proceedings  by  citation  under  the  Administra- 
tion Act,  sec.  81  (J.  6  A.  H  130),  for  the  discovery  of  concealed 
effects  of  a  decedent  alleged  to  be  in  possession  of  respondent, 
evidence  held  sufficient  to  sustain  a  finding  that  respondent  did  not 
expend  money  for  the  building  of  a  house  for  decedent,  for  which 
he  claimed  the  right  to  certain  securitiee  belonging  to  decedent  in 
payment,  out  of  his  own  or  borrowed  funds. 

•8«e  nilBols  Notes  Digest,  VoU.  XI  to  XV,  «nd  CmniilatlTo  Quarterly,  MUiie 
loplc  mad  •ectkm  munber. 
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6.  EbcEcuTOBS  AND  ADMINIBTBAT0B8,  |  97^ — When  evidence  MutH- 
dent  to  Bhaw  that  note  heUmffing  to  decedent  not  given  in  payment 
for  aervices.  In  proceedlngB  by  citation  under  the  Administration 
Act^  sec.  81  (J.  ft  A.  1  130),  for  the  discovery  of  concealed  eftects  of 
a  decedent  alleged  to  be  In  posseesion  of  respondent,  evldenoe  held 
sufficient  to  sustain  a  finding  that  a  note  belonging  to  decedent  was 
not  given  to  respondent  in  payment  for  alleged  services. 


Edward  I.  Bnbendall,  Appellee,  t.  Horace  Tarkox  et 

al..  Appellants. 
Eyans  Plnmbing  &  Heating  Company  et  al.^  Appellees. 

Gen.  No.  6^76. 

L  Affkal  and  ebbob,  |  910^ — when  eupplemental  record  may  he 
certified  and  filed  hy  cleric.  A  supplemental  record  on  appeal  may 
be  prepared  and  certified  by  the  clerk  and  filed  without  the  sugges- 
tion of  a  diminution  of  the  record  and  issuance  and  service,  on  the 
clerk,  of  a  certiorari. 

2.  Appeal  and  ebbob,  %  963* — what  ie  effect  of  certified  record  on 
appeal  A  record  on  appeal,  duly  certified  by  the  clerk  of  the  court 
below,  imports  verity,  and  cannot  be  contradicted  by  affidavits. 

8.  Appeal  and  ebbob,  |  963* — when  affidavit  attacking  correctneu 
of  certified  record  ineuffldent.  An  affidavit  attacking  the  correct- 
ness of  a  record  on  appeal  in  a  chancery  proceeding,  duly  certified 
by  the  clerk  of  the  court  below,  which  merely  shows  that  in  the 
chancery  record,  for  the  day  on  which  the  bill  was  filed  and  sum- 
mons thereon  issued,  no  placita  appears,  is  insufficient,  since  a 
proper  placita  entered  for  that  day  in  the  common-law  record,  which 
the  reviewing  court  would  have  to  assume  was  entered,  would  sup- 
ply such  omissions. 

4.  Appeal  and  ebbob,  |  943* — how  omiaHen  of  clerk  to  enter  pHa- 
dta  in  chancery  record  may  "be  enpplied.  Since  the  Circuit  Court, 
when  properly  convened,  is  open  for  the  transaction  of  both 
common-law  and  chancery  business,  the  omission  of  the  clerk  to  en- 

•See  nilnols  Notei  DIffett,  Vols.  XI  to  XV,  aad  OomnUittTe  Qnartorijr,  naie 
topic  Mid  Motion  number. 
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ter  a  placita  in  the  chancery  record,  on  the  day  on  which  a  bill  was 
filed  and  summons  thereon  issued,  may  be  supplied,  on  making  up  a 
record  of  the  suit  on  appeal,  by  using  th^  placita  entered  on  that 
day  in  the  common-law  record. 

5.  Appeal  and  erbob,  |  494*— 4cAen  defendant  may  not  object  that 
other  defendants  were  defaulted  imfMroperly.  In  a  proceeding  to 
establish  mechanics'  liens,  a  defendant  cannot,  on  appeal,  object 
that  other  named  defendants  were  defaulted  by  an  order  in  which 
they  were  not  named,  where  such  objecting  defendants  did  not  ob- 
ject thereto  before  going  to  a  hearing  before  the  master,  nor  raise 
such  question  in  their  objections  or  exceptions  to  the  master's  re- 
port, nor  at  any  time  in  the  trial  court,  and  where,  in  the  final  de- 
cree, such  defendants  were  defaulted  by  name. 

6.  Equity,  S  422* — when  master  m^y  report  all  stipulations  and 
agreements  made  orally  by  parties  upon  a  reference.  It  is  a  valid 
practice  for  a  master,  upon  a  reference,  to  report  all  stipulations 
and  agreements  made  orally  by  the  parties  appearing  before  him. 

7.  Appeal  and  ebbob — tchen  objection  that  witness  not  properly 
tiDom  may  not  be  made  for  first  time  on  appeal.  Objections  that 
witnesses  before  a  master  in  chancery  were  not  properly  sworn  will 
not  be  considered  where  made  for  the  first  time  on  appeal  from  the 
decree. 

8.  Appeal  and  ebbob,  f  1272* — when  presumed  that  questions 
correctly  decided  in  trial  court  in  absence  of  abstract.  Where  the 
appellant  in  a  proceeding  to  establish  a  mechanic's  lien  fails  to  ab- 
stract the  evidence  and  objections  filed  to  the  master's  report,  no 
queetiona  of  fact  are  raised,  and  all  such  questions  must  be  pre- 
sumed to  have  been  correctly  decided  by  the  court  below. 

9.  Mechanics'  liens,  §  202* — when  judgment  proper  in  form.  A 
decree  in  a  proceeding  to  establish  a  mechanic's  lien  that  the  de- 
fendants named  do  pay  certain  sums,  and  in  case  of  default  the 
master  is  ordered  to  sell  the  premises,  held  not  a  money  decree 
but  one  in  the  alternative,  and  valid. 

10.  Mechanics'  liens,  fi  212*~rt4?Aen  defendant  failing  to  assert 
lack  of  liability  in  lower  court  bound  as  owner.  A  defendant  in  a 
proceeding  to  establish  a  mechanic's  lien  held  liable  as  owner  of 
the  premises,  though  she  had  never  signed  the  written  contract  for 
the  construction  of  the  building,  entered  into  by  co-owners  with 
her  authority,  where  she  did  not  allege  In  her  answer  that  she  was 
not  bound  thereby,  and  made  no  objection  to  the  master's  report 
which  found  her  liable,  or  in  any  way  asserted  in  the  lower  court 
her  lack  of  liability,  but  had  purchased  the  interest  of  a  co-owner 
and  accepted  a  deed  binding  her  to  pay  the  unpaid  cost  of  the 
erection  of  the  building. 

*8c«  nilnoifi  Notes  nicest,  ToU.  XI  to  XV,  and  CnmiiUitlTe  Onarterly,  Mune 
topic  and  section  number. 
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11.  Mechanics'  ijens,  |  202* — when  decree  not  ohjedionahle  he- 
cause  ordering  building  owned  by  several  defendants  sold  as  a 
whole.  A  decree  in  a  p^Dceeding  to  establish  a  mechanic's  lien  on 
premises  consisting  of  a  single  building  erected  upon  land,  separate 
portions  of  which  were  owned  by  dilterent  defendants,  held  not  ob- 
jectionable because  the  amount  due  was  not  apportioned  among  the 
various  defendants,  inasmuch  as  an  apportionment  was  imprac- 
ticable. 

12.  Mechanics'  liens,  |  212* — when  failure  to  apportion  amount 
due  against  the  various  owners  may  not  be  raised  on  appeal.  The 
question  of  the  appoYtionment  of  the  amount  due  among  the  several 
owners  of  a  building,  in  proceedings  to  establish  a  mechanic's  lien 
upon  premises  instead  of  ordering  the  building  sold  as  a  whole  for 
the  entire  debt,  may  not  be  raised  on  appeal  where  no  such  objec- 
tion was  raised  in  the  court  below  nor  claim  to  that  eftect  made  in 
the  answer. 

13.  Equity,  f  440* — when  re-reference  to  m>aster  unnecessary. 
Where,  In  a  proceeding  to  establish  mechanics'  liens,  the  master  al- 
lowed the  entire  claim  of  a  material  man  for  materials  furnished, 
both  under  his  contract  with  the  building  contractor  and  directly  to 
the  owners  after  the  contractor's  discharge,  held  that  the  chancel- 
lor's action,  in  deducting  from  such  allowance  the  amount  accruing 
before  the  contractor's  discharge  and  adding  it  to  his  allowance, 
was  proper  without  referring  the  matter  again  to  the  master,  though 
the  contractor  in  his  bill  stated  that  he  was  uncertain  whether  or 
not  he  was  entitled  to  such  item,  inasmuch  as  it  was  immaterial  to 
the  owners  who  received  payment  for  such  item  and  the  material 
man  had  assigned  no  cross  error  on  such  action. 

Appeal  from  the  Circuit  Court  of  Stephenson  county;  the  Hon. 
OscAB  B.  Hbabd,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term.  Affirmed.  Opinion  filed  April  14,  1916.  Rehearing  denied 
May  24, 1916.  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 

CuTHBBRT  D.  Potts  and  Edwabd  Bobt,  for  appel- 
lants. 

Loms  H.  BuBBEUi  and  Chasles  H.  Grkbk,  for  appel- 
lees. 

Mb.  Pbesidinq  Justice  Dibell  delivered  the  opinion 
of  the  court. 

•See  Illinois  Notes  Divest,  Vols.  XI  to  XT,  «nd  CvmiiiatlTe  QiuwCerlj,  sMne 
topic  and  seistlon  number. 
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This  record  begins  with  a  bill  of  complaint  by  IJd- 
ward  I.  Rubendall  against  twenty-three  defendants  for 
a  mechanic's  lien  on  Lots  1  and  10,  Block  56,  in  the 
original  Town  of  Freeport,  Stephenson  county,  Illinois, 
and  ends  with  a  decree  establishing  liens  upon  said 
property  in  favor  of  Rubendall  for  $3,697.23,  with  in- 
terest thereon  at  five  per  cent,  per  annum  from  April 
4,  1913,  and  in  favor  of  the  Evans  Plumbing  &  Heat- 
ing Company  for  $519.74,  and  interest  thereon  at  five 
per  cent,  per  annum  from  July  7, 1913,  from  which  de- 
cree those  defendants  who  were  owners  of  said  real 
estate  at  the  entry  of  said  decree,  to  wit,  Horace,  Mary, 
Winifred  and  Ruth  Tarbox,  prosecute  this  appeal. 
After  the  record  was  filed  in  this  court,  those  who  had 
theretofore  been  solicitors  for  said  defendants  with- 
drew their  appearance  and  other  solicitors  who  had 
been  strangers  to  the  litigation  thereafter  conducted 
the  cause  in  this  court.  In  their  original  brief  herein 
it  was  contended  that  there  is  no  placita  in  the  record, 
and  therefore  the  court  never  acquired  jurisdiction  of 
the  cause ;  that  the  bill  of  complaint  was  never  filed  and 
therefore  the  clerk  had  no  authority  to  issue  a  sum- 
mons and  the  service  of  the  summons  conferred  no' 
jurisdiction;  that  the  summons  was  without  seal  and 
was  therefore  void;  that  certain  amendments,  subse- 
quently filed  to  the  bill  of  complaint,  constituted  an 
amended  bill  and  that  equity  practice  required  that  a 
new  summons  should  be  issued  under  said  amended 
bill,  and  as  none  was  issued  no  jurisdiction  was  ac^ 
quired ;  that  the  large  mmaber  of  defendants  who  never 
answered  were  never  defaulted  and  therefore  the  cause 
was  never  at  issue  and  could  not  be  referred  to  the 
master  or  go  to  a  final  decree ;  that  a  supposed  order 
defaulting  all  defendants  who  had  not  entered  their 
appearance  was  void  because  no  defendants  were 
named ;  that  the  cause  was  never  referred  to  the  mas- 
ter ;  that  a  supposed  order  of  reference  and  mmaerous 
other  orders  set  out  in  the  record  were  not  orders  of 
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court  because  not  preceded  by  anything  showing  a 
court  in  session;  that  various  recitals  by  the  master 
in  his  report  that  certain  parties  stipulated  before  him 
to  begin  the  hearing  of  proofs  on  a  certain  date,  and 
to  adjourn  the  hearing  of  proofs  to  certain  dates,  and 
that  a  certain  witness,  if  present,  would  testify  to  cer- 
tain specified  facts,  and  that  certain  other  specified 
facts  were  admitted,  and  that  the  signatures  of  the  wit- 
nesses were  waived,  are  all  void  because  the  master 
is  without  power  to  state  his  conclusions  that  such  stip- 
ulations were  made  before  him,  but  that  in  ^ach  case 
there  should  have  been  a  written  stipulation  signed  by 
the  parties  or  their  solicitors,  and  for  want  thereof 
the  parties  are  not  bound  by  any  such  statements  in  the 
report ;  that  about  one-half  of  the  witnesses  before  the 
master  are  not  stated  to  have  been  sworn  and  there- 
fore their  evidence  must  be  rejected;  that  the  rest  of 
the  witnesses  before  the  master,  though  stated  to  have 
been  sworn,  are  not  shown  to  have  been  sworn  to  tes- 
tify to  the  truth,  but  they  may  have  been  sworn  to  per- 
form some  official  act,  and  also  that  the  report  does  not  \ 
show  by  whom  the  oath  was  administered,  and  there- 
fore their  testimony  is  void  and  must  be  rejected,  and 
there  is  no  evidence  in  the  record;  that  Mary  Tarbox 
never  signed  the  contract  upon  which  the  suit  is 
founded  and  therefore  no  mechanic's  Uen  could  be  en- 
tered against  her  property ;  that  different  parts  of  the 
land  upon  which  the  building  in  question  rests  are 
owned  severally  by  different  defendants  and  that  the 
decree  is  erroneous  because  it  does  not  make  specific 
sums  liens  upon  the  real  estate  owned  by  each,  but 
gives  one  lien  upon  all  the  land ;  that  there  is  a  money 
decree  against  the  appellants  and  that  such  a  decree 
cannot  be  had  in  a  suit  to  establish  a  mechanic's  lien, 
and  that  no  such  money  decree  in  any  event  could  be 
entered  against  Mary  Tarbox  because  she  did  not  sign 
the  contract. 
Thereupon,    appellees    Eubendall   and   the    Evans 


Second  District — ^Apbil,  1916.  265 


Rubendall  v.  Tarboz,  200  IlL  App.  260. 


Plumbing  &  Heating  Company,  by  leave  of  conrt,  filed 
a  supplemental  record,  which  showed  that  there  should 
be  inserted  at  the  beginning  of  the  record  a  certain 
placita,  set  ont  in  said  supplemental  record,  and  that 
certain  other  placitas  and  convening  orders  showing 
the  court  in  session  should  be  inserted  at  certain  speci- 
fied pages  of  the  original  record;  and  various  other 
matters  were,  specified  therein ;  and  the  clerk  certified 
that  said  original  record,  filed  herein,  and  said  addi- 
tions thereto,  constitute  a  complete  record  of  the  cause 
as  appeared  from  the  records  and  files  of  his  office.  It 
is  argued  that  this  court  should  not  have  permitted 
said  supplemental  record  to  be  filed.  Apparently  it  is 
meant  that  the  clerk  could  not  of  his  own  motion  pre- 
pare such  a  supplemental  record,  but  that  a  diminution 
of  the  record  should  have  been  suggested,  and  a  cer- 
tiorari issued  and  served  upon  the  cjerk  and  a  record 
filed  by  him  in  obedience  thereto.  In  the  case  enti- 
tled ^^Anonymotts/'  40  HI.  53,  a  transcript  of  the  rec- 
ord had  been  filed  and  afterwards  an  amended  tran- 
script was  filed,  and  counsel  inquired  whether  the 
amended  transcript  was  to  be  regarded  as  the  record 
or  only  a  part  of  the  first  record,  to  which  the  court  re- 
plied :  *  *  The  last  record  sent  up  we  regard  as  a  part  of 
the  former  record,  and  as  supplying  its  defects.*'  In 
Flagler  v.  Crow,  40  HI.  70,  it  was  held  that  where  there 
is  no  objection,  plaintiff  in  error  will  be  permitted 
to  file  an  additional  transcript  of  the  record  instead 
of  applying  for  a  certiorari ;  and  in  Rowley  v.  Hughes, 
40  111.  71,  it  was  suggested  by  counsel  that  the 
clerk  of  the  court  below  had  omitted  to  copy  a  seal 
to  an  acknowledgment  appearing  in  the  transcript, 
and  the  court  held  that  the  clerk  below  could  copy  the 
certificate  of  acknowledgment  and  the  deed,  if  neces- 
sary, to  show  its  identity,  and  attach  the  seal,  and  cer- 
tify it  accordingly;  and  counsel  then  asked  if  it  was 
necessary  that  a  writ  of  certiorari  should  issue  to  make 
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the  additional  transcript  a  part  of  the  record,  and  the 
court  said:  *'No  writ  of  certiorari  is  necessary;  the 
party  interested  in  making  the  amendment  can  file  it  as 
an  additional  or  amended  record,  and  it  will  be  consid- 
ered in  connection  with  the  original  transcript*'  In 
Goodrich  v.  Cook,  81  111.  41,  it  was  assigned  for  error 
that  there  was  no  evidence  in  the  record  sustaining  a 
part  of  .the  decree.  Defendant  in  error  then  filed  an 
additional  record,  setting  out  the  omitted  evidence. 
After  passing  on  certain  other  objections,  not  material 
here,  the  court  held  that  when  the  supplemental  record 
was  filed  it  became  a  part  of  the  record  in  the  case  and 
must  be  considered  as  if  it  had  been  incorporated  in 
the  original  record.  In  VaJUe  v.  Brackenseiky  145  HL 
231,  it  was  insisted  in  the  Appellate  Court  that  the  rec- 
ord did  not  show  service  upon  the  appellant.  Appellee 
obtained  leave  to  file  an  additional  record  showing 
service  upon  appellant.  Appellant  moved  to  strike  the 
amended  record  from  the  files,  and  that  motion  was 
denied,  and  that  action  by  the  Appellate  Court  was  as- 
signed as  error  in  the  Supreme  Court  because  the 
amended  record  was  permitted  to  be  filed  instanter 
without  notice  to  appellant  and  without  the  issue  of  a 
certiorari.  It  was  held  that  the  practice  adopted  by 
the  Appellate  Court  was  proper  and  consistent  with  the 
uniform  practice  in  the  Supreme  Court,  and  that  when 
an  amended  record  has  been  made  and  properly  certi- 
fied and  is  ready  to  be  filed,  the  issuance  of  a  certiorari 
is  unnecessary.  We  are  therefore  of  the  opinion  that 
the  objections  to  this  additional  record  are  not  well 
taken.  There  is  an  affidavit  on  file  by  one  of  counsel 
for  appellants,  which  is  in  conflict  in  part  with  said  ad- 
ditional record,  and  it  seems  to  be  therefore  insisted 
that  said  additional  record  is  not  true ;  but  we  are  of 
opinion  that  the  record  duly  certified  by  the  clerk  of  the 
court  below  imports  verity  and  cannot  be  so  contra- 
dicted.   But,  if  it  could  be,  the  showing  is  insufficient. 
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Said  aflSdavit  shows  that  the  solicitor  making  it  visited 
the  oflSce  of  the  clerk  of  the  court  below,  since  the  rec- 
ord was  filed  here,  and  examined  the  chancery  record 
and  did  not  find  therein  certain  placitas  and  certain 
convening  orders  certified  in  this  amended  record  to  be 
part  of  the  record  of  the  court  below,  and  especially  a 
placita  as  of  the  day  when  the  amended  record  shows 
the  bill  was  filed,  being  the  day  when  the  summons  was 
issued  and  dated.  The  affiant  does  not  claim  to  have 
searched  the  common-law  record  on  the  same  day,  and 
if  this  affidavit  were  to  be  considered  we  would  be  ror 
quired  to  assume  that  there  was  in  the  common-law 
record  a  jjiacita  showing  the  Circuit  Court  duly  organ- 
ized and  transacting  legal  business.  There  are  not  two 
separate  Circuit  Courts,  one  at  law  and  the  other  in 
chancery;  and  if  the  court  is  properly  convened  it  is 
for  the  transaction  of  all  kinds  of  business,  unless  the 
statute  provides  otherwise.  If  on  a  particular  day  the 
clerk  had  failed  to  enter  a  proper  placita  in  the  chan- 
cery record,  we  do  not  doubt  that  in  preparing  a  record 
in  a  chancery  cause  the  clerk  could  take  the  placita  ap- 
pearing in  the  common-law  record  for  that  day  and 
thus  make  it  appear  that  the  court  was  duly  organized 
when  a  certain  bill  in  chancery  was  filed.  Incidentally, 
it  was  made  to  appear  that  the  former  solicitor  for  ap- 
pellants prepared  this  record  and  omitted  therefrom 
the  various  matters  incorporated  in  the  additional 
record,  and  that  the  clerk  failed  to  notice  these  omis- 
sions when  he  certified  to  the  original  record.  We  are 
of  opinion  that  the  additional  record  stands  unim- 
peached  as  a  part  of  the  cause  now  before  us. 

From  the  whole  record  now  before  us  it  appears  that 
the  record  is  introduced  by  a  sufficient  placita;  that  the 
bill  of  complaint  was  in  fact  filed  on  July  29,  1913,  on 
which  day  the  summons  was  issued;  that  said  sum- 
mons was  authenticated  by  the  proper  seal;  that  the 
amendment  to  the  bill  and  the  answers  were  duly  filed ; 
that  the  several  orders  which  appellants  in  their  brief 
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treat  as  nullities  were  in  fact  entered  in  this  canse  in 
term  time;  that  the  final  decree  was  duly  entered  in 
term  time;  and  that  many  other  supposed  technical  er- 
rors in  the  record  do  not  exist.  The  four  appellants 
and  the  Evans  Company  answered.  Bessie  Shoemaker 
was  defaulted.  Afterwards  an  order  was  entered,  de- 
faulting all  defendants  who  had  not  entered  an  appear- 
ance. We  are  of  opinion  that  it  was  not  necessary  that 
each  defaulted  defendant  should  be  named,  but  if  there 
were  any  doubt  about  that,  appellants  did  not  object 
to  going  to  a  hearing  before  the  master  because  some 
defendants  had  not  been  sufficiently  defaulted,  nor  did 
they  raise  any  such  question  in  their  objections  or  ex- 
ceptions to  the  master  *s  report,  nor  did  they  ever  raise 
the  question  in  the  court  below.  Moreover,  in  the  final 
decree  the  defendants  were  again  defaulted,  the  name 
of  each  defaulted  defendant  being  expressly  stated. 
We  hold  that  it  is  a  recognized  and  valid  practice, 
upon  a  reference  to  a  master,  for  that  officer  to  report 
all  stipulations  and  agreements  made  orally  by  the 
parties  appearing  before  him.  If  the  rule  were  other- 
wise, still  appellants  did  not  object  to  the  master's  re- 
port on  the  ground  that  such  agreements  and  stipula- 
tions were  incorrectly  reported  by  him,  or  that  he 
lacked  the  power  to  make  such  a  report.  Nor  do  their 
objections  claim  that  the  witnesses  were  not  duly  and 
properly  sworn  before  the  master.  That  point  was  not 
raised  in  the  court  below.  Appellants'  discussion  of 
the  ** loose  leaf"  system  of  keeping  court  records,  if  it 
were  before  us,  is  answered  in  People  v.  Ward,  272 
111.  65. 

The  evidence  taken  before  the  master  occupies  over 
1,100  pages  of  this  record.  Appellants  have  not  ab- 
stracted it.  They  did  not  abstract  any  of  the  objections 
which  they  filed  to  the  master's  report.  They  there- 
fore have  not  raised  upon  this  record  any  question  of 
fact,  but  all  questions  of  fact  must  be  presumed  to 
have  been  correctly  decided  by  the  court  below.    Ap- 
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pellee  Rubendall  has  abstracted  those  objections  in  or- 
der to  show  that,  almost  exclusively,  they  relate  only 
to  questions  of  fact,  and  that  the  objections  now  most 
insisted  upon  by  appellants  were  not  raised  by  appel- 
lants by  objections  to  the  master's  report,  and  there- 
fore in  the  main  they  cannot  be  considered  here. 

After  fixing  the  amounts  due  to  appellees,  Rubendall 
and  the  Evans  Company,  the  final  decree  proceeded  as 
follows :  '  *  That  the  defendants  Mary  Tarbox,  Horace 
Tarbox,  Winifred  Tarbox  and  Ruth  Tarbox  do  pay 
the  said  several  sums  in  this  decree  mentioned  within 
forty  days  from  this  date,  and  in  case  of  default 
in  the  payment  of  said  sums  or  either  of  them,  that 
then  and  in  that  case  the  master  in  chancery  of  this 
court  is  ordered  to  sell  said  described  premises,'' 
etc  This  is  not  followed  by  any  provision  that  said 
defendants  shall  be  liable  for  any  deficiency  if  the  sale 
of  the  premises  does  not  produce  the  amounts  named. 
It  is  argued  that  this  is  a  money  decree,  and  that  a 
money  decree  cannot  be  lawfully  entered  in  a  suit  for 
a  mechanic's  lien.  We  hold  that  this  is  not  a  money 
decree,  but  is  in  the  alternative,  and  means  only  that 
unless  the  defendants  pay  said  sums  within  the  time 
limited,  the  premises  shall  be  sold.  This  is  held  in 
Gochenour  v.  Mowry,  33  111.  331 ;  Olover  v.  Benjamin, 
73  m.  42;  Kirby  v.  Runals,  140  111.  289;  Roberts  v. 
Flatt,  142  111.  485 ;  Bumgwrtner  v.  Hall,  163  111.  136 ; 
and  so  we  held  in  Pierce  v.  Coryn,  139  111.  App.  445. 
It  is  also  said  that  a  decree  is  not  justified  against  the 
interest  of  Mary  Tarbox,  one  of  the  appellants,  be- 
cause she  did  not  sign  the  written  contract  relied  upon 
in  the  bill  of  complaint.  The  bill  shows  that  she  did 
not  sign  it,  but  alleges  that  it  was  made  with  full 
authority  from  her  and  that  she  knowingly  permitted 
the  other  appellants  to  contract  for  the  erection  and 
construction  of  said  building.  In  her  answer  she,  with 
the  other  appellants,  admitted  that  they  all  entered 
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into  said  agreement,  and  she  did  not  allege  in  said  an- 
swer that  she  was  not  bound  because  she  did  not  sign 
it.    She  joined  in  the  defense  before  the  master,  and 
made  no  such  objection  to  the  report  which  found  her 
liable.    Before  the  building  was  completed  she  pur- 
chased the  interest  of  Bessie  Shoemaker  in  said  real 
estate  and  accepted  a  deed  from  Bessie  Shoemaker  to 
Mary  Tarbox,  which  bound  the  latter  to  pay  the  un- 
paid cost  of  tile  erection  of  said  building.    She  never 
asserted  in  the  court  below  any  lack  of  liability  on  her 
part  for  whatever,  if  anything,  was  justly  due  to  Ru- 
bendall and  the  Evans  Company.    We  hold  that  the  de- 
cree correctly  held  her  bound  with  the  other  owners. 
Each  appellant  owned  separate  interests  in  a  part 
only  of  the  land  upon  which  this  building  was  erected, 
except  that  one  of  them  owned  an  easement  in  some 
of  the  land  belonging  to  the  others,  and  that  several 
of  them  owned  one  piece  jointly.    It  is  claimed  by  ap- 
pellants that  the  amount  of  the  lien  should  have  been 
apportioned  among  the  several  pieces,  and  that  for 
this  reason  the  decree  for  the  sale  of  the  whole  for  the 
entire  debt  is  erroneous.    The  appellants  were  the 
heirs  of  the  Tarbox  estate  and  contracted  to  put  one 
building  upon  all  their  holdings.    Their  answer  is  very 
insufficiently  abstracted.    It  admits  very  many  things 
charged  in  the  bill.    It  nowhere  claims  that  the  lien 
ought  to  be  apportioned  among  the  several  pieces  of 
land.    Appellants  had  caused  an  architect  to  prepare 
plans  and  specifications  under  which  the  building  was 
erected,  and  these  plans  and  specifications  are  in  the 
record  and  are  not  abstracted.    They  show  that  this 
was  a  contract  to  erect  a  single  building  of  six  stories 
under  one  roof,  with  one  elevator  and  one  furnace  for 
the  entire  building,  and  that  the  lines  of  the  various 
division  walls  within  the  buUding  do  not  corresi>ond 
with  the  lines  of  the  respective  portions  owned  by  the 
respective  parties.    They  show  that  it  would  be  impos- 
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sible,  or  at  least  utterly  impracticable,  to  apportion  the 
total  cost  of  the  building  among  these  several  small 
pieces  of  land.  No  such  question  was  raised  by  the 
objections  filed  by  the  appellants  to  the  master^s  re- 
port, and  it  therefore  was  not  raised  in  the  court  be- 
low. Portions  of  the  Mechanics '  Liens  Act  contain  pro- 
visions applicable  to  somewhat  similar  situations.  The 
decree  in  this  respect  appears  to  be  supported  by  the 
principles  laid  down  in  Bastrup  v.  Prendergast,  179 
ni.  553;  Mantonya  v.  Reilly,  184  111.  183;  Berndt  v, 
Armknecht,  50  111.  App.  467;  Christian  v.  Illinois 
MaUeable  Iron  Co.,  92  HI.  App.  320.  As  the  parties 
chose  to  contract  to  erect  such  a  building  upon  lands 
severally  owned  by  them,  we  are  of  opinion  that  it  was 
not  error  to  place  a  lien  upon  the  entire  tract  for  the 
entire  amount  due,  and  that  otherwise  the  contractors 
wonld  be  defeated  of  their  just  rights. 

The  bill  alleges,  and  upon  this  record  it  must  be  as- 
sumed, that  the  evidence  showed  that  the  owners  ap- 
plied to  Rubendall  to  superintend  the  erection  of  this 
building  before  the  architect  had  completed  the  plans 
and  specifications,  and  that  a  verbal  contract  was 
made  between  him  and  them,  under  which  he  began 
work  on  April  9,  1912,  and  did  considerable  work  be- 
fore those  plans  ancTspeoifications  were  completed,  and 
that  on  April  25, 1912,  he  and  the  owners  executed  the 
written  contract  set  out  in  the  bill,  and  that  it  was 
agreed  that  what  he  had  done  before  the  written  con- 
tract was  executed  should  be  treated  as  done  under 
that  contract.  By  that  contract  he  was  to  procure  the 
building  to  be  erected  and  purchase  the  material  and 
superintend  the  building,  and  render  the  owners  bills 
for  what  he  actually  expended,  and  they  were  to  pay 
hhn  the  money  therefor  within  three  days  after  they 
received  each  bill  and  he  was  to  have  three  per  cent, 
on  the  total  cost  for  his  remuneration,  and  he  was 
to  erect  it  according  to  the  plans  and  specifications. 
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and  accordiug  to  and  under  the  direction  and  to  the 
entire  satisfaction  of  Horace  Tarbox,  one  of  the 
owners,  who  was  thereby  made  the  agent  of  the  other 
owners.  There  were  two  buildings  on  different  parts 
of  this  land  before  this  contract  was  made,  and  the 
new  building  was  to  include  and  enlarge  and  repair 
the  old  buildings  and  make  them  parts  of  one  larger 
and  higher  building.  Bubendall  thereupon  made  many 
contracts  for  labor  and  material  and  rendered  appel- 
lants many  bills,  part  of  which  they  paid.  Sometimes 
Horace  Tarbox  took  the  matter  out  of  the  hands  of  Bu- 
bendall and  made  contracts  himself  and  paid  subcon- 
tractors directly.  On  April  7,  1913,  Horace  Tarbox 
discharged  Bubendall  and  the  latter  had  no  further 
connection  with  the  work.  The  chief  litigated  ques- 
tion was  one  of  fact  whether  Bubendall  had  properly 
erected  the  building.  That  has  been  decided  against 
the  owners,  and,  as  already  seen,  is  not  presented  for 
review  here.  After  the  master  made  his  first  report 
the  cause  was  again  referred  to  him  on  one  point,  and 
the  Evans  Company  amended  its  answer  and  cross- 
bill in  one  respect  by  leave  of  court  so  as  to  indicate 
that  it  acted  imder  the  direction  of  Horace  Tarbox  in 
doing  certain  things  after  Bubendall  was  discharged 
on  April  7,  1913.  The  master  reported,  giving  the 
Evans  Company  a  lien  for  its  entire  unpaid  bill.  With- 
out again  referring  the  cause,  the  court  took  from  the 
amount  allowed  the  Evans  Company  all  its  unpaid  bill 
accruing  before  Bubendall  was  discharged,  and  added 
that  to  the  amount  the  master  had  allowed  Bubendall, 
after  deducting  from  the  allowance  to  the  Evans  Com- 
pany a  small  sum,  to  which  objection  twenty-three  by 
appellants  had  been  sustained.  Appellants  claim  that 
this  should  not  have  been  done  without  a  re-reference. 
We  hold  a  re-reference  unnecessary  under  Henderson 
V.  Harness,  184  111.  520;  Ennesser  v.  Hudek,  169  Bl. 
494;  and  Wolfe  v.  Bradberry,  140  HI.  578,  and  other 


Second  Dibteici>— April,  1916.  273 

Marcy  ▼.  MaitQr»  200  IlL  App.  278. 

cases.  It  is  also  urged  that  this  change  was  improper 
nnder  the  pleadings.  The  bill  stated  that  complain- 
ant was  uncertain  whether  he  was  entitled  to  recover 
for  the  materials  furnished  by  the  Evans  Company 
while  he  had  charge  of  the  work,  or  whether  the  Evans 
Company  should  recover  that  in  its  own  name.  We 
are  required  to  assume  that  the  evidence  justified  the 
action  of  the  court.  It  does  not  harm  appellants,  for 
it  must  be  immaterial  to  them  whether  the  sum  in 
question  is  paid  to  the  Evans  Company  or  to  Buben- 
dall  for  it.  The  Evans  Company  hi|.s  not  assigned  any 
cross  error  on  this  action  and  it  is  bound  by  this  de- 
cree. We  find  no  reversible  error  in  the  record  and 
the  decree  is  therefore  affirmed. 

Affirmed. 


Mary  Yirglnla  Marcy,  Executrix,  Appellant,  t.  Milton 

S.  Marcy,  Appellee. 

Gen.  No.  6,180.    (Not  to  he  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  John 
M.  NiEHAus,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  and  remanded  with  directions.  Opinion  filed 
April  14,  1916. 

Statement  of  the  Case. 

BiD  in  eqnity  for  an  acoonnting  filed  by  Mary  Vir- 
ginia Marcy,  executrix  under  the  last  will  and  testa- 
ment of  Walter  E.  Marcy,  deceased,  complainant, 
against  Milton  S.  Marcy,  defendant  From  a  decree 
against  her,  the  complainant  appeals. 

E.  Sumner  Marcy  died  in  New  Jersey  on  March  5, 
1894,  owning  real  and  personal  estate  in  New  Jersey 

Vol.  CO  18 
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and  leaving  a  last  will  which  was  duly  admitted  to  pro- 
bate.   By  his  will  he  gave  his  widow,  Mary  S.  Marcy, 
his  personal  property  and  the  use  of  his  real  estate  so 
long  as  she  remained  his  widow,  but  authorized  his 
executors  in  their  discretion  to  sell  his  real  estate  dur- 
ing her  lifetime  and  invest  the  proceeds  and  pay  the 
income  therefrom  to  his  widow,   and  directed  that 
at  her  remarriage  or  death  the  executors  should  sell 
said  real  estate.    The  will  gave  legacies  of  $100  each 
to  his  son,  Milton  S.  Marcy,  to  his  daughter,  Hetty  0. 
Miller,  and  to  his  grandson,  Sumner  M.  Miller,  and  his 
granddaughter,  Anna    Miller,    said    legacies    to    the 
grandchildren  to  be  paid  to  them  at  the  age  of  eighteen 
years,  which  they  have  long  since  reached.    The  resi- 
due of  his  estate  was  given  to  his  son,  Walter  E. 
Marcy,  and  his  daughter,  Lucy  E.  Marcy,  both  of 
whom  were  blind  from  birth ;  and  said  residuary  clause 
contained  certain  provisions  if  either  or  both  of  them 
should  die  without  lawful  issue.    The  will  nominated 
Mary  S.  Marcy  and  Milton  S.  Marcy  as  executors,  but 
they  declined  to  qualify  and  an  administrator  with  the 
will    annexed    administered    the    estate.    The  widow 
never  remarried  and  she  died  on  January  27,  1907. 
During  her  lifetime  the  administrator  and  each  of  the 
beneficiaries  joined  in  a  deed,  conveying  certain  real 
estate  left  by  the  deceased  for  $3,639.47.    By  consent 
of  all  the  beneficiaries  undfer  the  will,  $639.47  of  the 
consideration  for  which  said  real  estate  was  sold  was 
paid  to  the  widow  to  be  used  by  her  as  she  saw  fit,  and 
the  remaining  $3,000  was  placed  in  the  hands  of  Milton 
S.  Marcy  for  investment,  and  he  was  to  pay  over  the 
income  and  distribute  the  principal  in  accordance  with 
the  will  of  the  testator.    Under  this  arrangement  the 
four  legacies  of  $100  each  wer6  not  paid,  and  the  in- 
terest on  said  $3,000  was  divided  equally  from  time  to 
time  between  Walter  and  Lucy.    Afterwards  Walter 
conveyed  to  Lucv  whatever  interest  he  had  in  another 
piece  of  real  estate  left  by  the  testator,  and  in  payment 
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therefor  Lucy  directed  Milton  to  transfer  $800  of  her 
share  of  said  fund  to  Walter^s  part  of  said  fund,  and 
thereafter  Milton  paid  the  interest  on  $2,300  to  Walter 
and  on  $700  to  Lucy.    On  February  15,  1912,  Walter 
died  without  issue  and  left  a  will  which  was  duly  pro- 
bated, whereby  he  gave  all  his  property  to  his  widow, 
Mary  Virginia  Marcy,  and  made  her  executrix  of  his 
will.    She  claimed  that  at  his  death  Walter  owned 
$2,300  of  said  fund  in  the  hands  of  Milton,  and  de- 
manded it  of  Milton,  and  Milton  refused  to  pay  it. 
Thereupon  as  executrix  and  in  her  own  right  she  filed 
a  bill  in  equity  against  Milton  S.  Marcy  in  the  Circuit 
Court  of  Peoria  county,  where  Milton  resided,  for  an 
accounting  of  the  investment  of  said  $2,300  for  the 
payment  to  her  of  the  principal  thereof  and  interest 
thereon  since  the  death  of  Walter.     In  said  bill,  she 
claimed  that  the  expression  *  *  die  without  lawful  issue  ^ ' 
in  the  residuary  clause  of  the  will  of  E.  Sumner  Marcy 
meant  die  without  issue  before  the  expiration  of  the 
life  estate  granted  to  the  widow,  and  that  when  Mary 
S.  Marcy  died  while  Walter  was  still  living,  he  then 
became  the  absolute  owner  of  said  $1,500  and  of  said 
$800,  and  she  therefore  was  entitled  to  the  same  under 
the  will  of  Walter.    Milton  answered,  claiming  that  un- 
der a  true  construction  of  said  residuary  clause,  it 
meant  **die  at  any  time  without  lawful  issue'';  that 
when  Walter  died  without  issue,  the  whole  income 
passed  to  Lucy  during  her  lifetime ;  and  that  when  she 
died,  if  without  issue,  then  by  virtue  of  certain  other 
language  in  said  residuary  clause,  making  provision 
for  the  death  of  both  Walter  and  Lucy  without  lawful 
issue,  the  fund  would  first  go  to  pay  said  four  legacies 
of  $100  each  and  the  rest  to  Milton  S.  Marcy  and  Hetty 
0.  Miller,  or  to  the  survivor  of  them  if  only  one  was 
then  living.    Under  an  order  of  reference  the  master 
took  the  proofs  and  reported  that  Milton  should  pay 
from  said  fund  the  costs  and  the  four  legacies  of  $100 
each,   and  should  divide  the  residue  into  two  equal 
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parts,  and  should  pay  complainant  one-half  thereof 
and  $800  from  the  other  half,  and  should  pay  the  bal- 
ance to  Lucy.  The  court  sustained  some  and  over- 
ruled other  exceptions  to  said  report,  and  held  that  all 
the  funds  vested  in  Lucy  upon  the  death  of  Walter  as 
well  as  the  income  accruing  after  the  death  of  Walter 
and  dismissed  the  bill  for  want  of  equity. 

Miles  &  FxTiiLEB^  for  appellant;  A.  D.  Habbington, 
of  counsel. 

BiGHABD  H.  Badley  f Or  appellee. 

Mb.  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Abstraet  of  the  Peeision. 

1.  Equity — when  oemtt  nuay  on  its  oton  initiative  require  proper 
parties  to  he  brought  in.  Though  lack  of  proper  parties  Is  not  set  up 
In  a  chancery  proceeding,  the  court  will,  whenever  it  finds  such  lack 
of  proper  parties,  take  notice,  ex  otMo,  of  such  omission  and  refuse 
to  proceed  until  the  pleadings  have  been  amended  and  the  omitted 
parties  brought  into  court. 

2.  Trusts,  f  242* — toho  proper  parties  to  bill  for  accounting 
against  trustee  upon  death  of  beneficiary.  Where  a  testator,  after 
giving  his  w'ldow  the  use  of  his  real  estate  So  long  as  she  remained 
single,  made  provision  for  certain  specific  legacies  and  bequeathed 
the  residue  to  his  two  blind  children,  with  certain  provisions  for 
further  distribution  In  case  they  should  die  without  lawful  issue, 
and  the  widow's  interest  was  by  consent  of  all  parties  satisfied  by 
a  cash  payment  from  the  proceeds  of  a  sale  of  the  real  estate,  and 
the  residue  placed  in  the  hands  of  a  trustee  for  the  use  of  the  blind 
children,  and  on  the  death  of  one  of  them  without  lawful  Issue, 
his  widow  filed  a  bill  for  an  accounting  against  the  trustee,  held  that 
the  other  residuary  legatee  and  the  specific  legatees,  or  their  legal 
representatives,  their  legacies  not  having  been  paid,  were  all  proper 
parties  and  should  be  brought  in  before  a  decree  could  be  properly 
entered  in  the  suit. 

NiEHAus,  J.,  took  no  part  in  this  decision. 

•Sm  nUnoU  NotM  DIrMt.  Vols.  XI  to  XV,  sad  OmvlAttve  QamrtnAr,  mmt 
topic  and  Mctlo0  nnmber. 
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James  T.  Burns^  Administrator,  Appellee,  y.  Nellie 

Clark,  Appellant. 

Oen.  No.  6,184.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the  Hon. 
Abthxtb  W.  Dbselm,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1915.    Affirmed.    Opinion  filed  April  14,  1916. 

Statement  of  the  Case. 

Action  of  assumpsit  by  James  T.  Bums,  adminis- 
trator of  the  estate  of  Carrie  Langdon,  deceased,  plain- 
tiff, against  Nellie  Clark,  defendant,  to  recover  the 
amount  of  a  bank  deposit  made  by  the  defendant  and 
alleged  to  have  consisted  of  money  belonging  to  the 
plaintiff's  intestate.  From  a  judgment  for  plaintiff, 
defendant  appeals. 

Mrs.  Nellie  Clark,  Mrs.  Carrie  Langdon  and  Levi 
Benjamin  were  sisters  and  brother.  Dr.  F.  R.  Lang- 
don, husband  of  Carrie  Langden,  died  at  Louisville, 
Kentucky,  early  in  February,  1913.  Benjamin '  and 
Mrs.  Clark  went  there  to  the  funeral.  Mrs.  Langdon 
was  suffering  from  an  incurable  disease  and  after  the 
funeral  her  brother  and  sister  brought  her  to  the  home 
of  Mrs.  Clark  in  Kankakee,  Illinois.  Mrs.  Langdon 
had  money  in  a  bank  in  Louisville,  and  before  they  left 
there  Mrs.  Clark  was  in  possession  of  the  amount  Mrs. 
Langdon  had  in  the  bank  in  the  shape  of  a  draft  or 
check  which  she  brought  with  them  to  Kankakee. 
Shortly  after  they  reached  Kankakee,  probably  the 
next  day,  and  on  February  13, 1913,  Mrs.  Clark  opened 
a  checking  account  in  a  bank  in  Kankakee  in  the  name 
of  **Mrs.  P.  R.  Langdon  or  Nellie  Clark,"  and  de- 
posited on  that  day  to  said  account  said  draft  or  check 
in  the  sum  of  $3,179.90,  and  received  a  deposit  book  in 
the  same  name.  On  June  5, 1913,  Mrs.  Clark  drew  out 
that  sum  of  money  and  closed  the  account.    On  June 
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8,  1913,  Mrs.  Langdon  died.    Thereafter  plaintiflf  be- 
came  fifiiministrator   of   Mrs.    Langdon's  estate  and 
brought  this  suit  to  recover  the  amount  of  said  deposit. 
Mrs.  Clark,  in  defense,  proved  by  various  witnesses 
declarations  by  Mrs.  Langdon.    Some  to  the  effect  that 
she  had  given  this  draft  or  this  money  or  all  her  money 
to  Mrs.  Clark,  and  others  that  she  wanted  or  intended 
to  give  this  money  or  her  property  to  Mrs.  Clark.    A 
few  days  before  Mrs.  Langdon  died,  Mrs.  Latimer,  a 
daughter  of  Mrs.  Langdon  by  a  former  marriage,  and 
her  husband,  came  from  their  home  in  Springfield, 
Ohio,  to  Kankakee,  upon  a  telegram  from  Mrs.  Clark, 
and  remained  there  until  after  the  funeral  of  Mrs. 
Langdon.    They  had  a  conversation  with  Mrs.  Clark 
after  the  funeral  concerning  this  money  deposited  in 
the  Kankakee  bank.    They  testified  that  Mrs.  Clark  at 
first  denied  that  there  was  any  money  in  the  Kankakee 
bank  belonging  to  Mrs..  Langdon,  and  that  when  Lati- 
mer told  her  that  they  had  been  to  the  bank  and  ascer- 
tained that  Mrs.  Langdon  had  money  on  deposit  there, 
Mrs.  Clark  then  admitted  to  them  that  their  mother 
had  about  $3,200  on  deposit  in  the  bank.    In  rebuttal, 
Mrs.  Clark  was  called  as  a  witness  in  her  own  behalf 
as  to  said  conversation,  and  she  placed  the  conversa- 
tion at  a  different  hour  of  the  day  from  what  the  Lati- 
mers  did,  and  gave  a  somewhat  different  version  of  it, 
but  stated  that  she  in  that  conversation  said  to  them : 
'^She  (meaning  Mrs.  Langdon)  gave  all  the  money  she 
had  to  me  to  pay  her  bills.'*    No  effort  was  made  by 
the  defendant  to  prove  what  bills  were  incurred  nor 
what  sums  she  paid  upon  any  bills  for  Mrs.  Langdon. 
Dr.  Brown,  a  witness  for  defendant,  attended  Mrs. 
Langdon  during  the  entire  four  months.    He  was  not 
asked  the  amount  of  his  proper  charges  for  his  services 
to  her,  nor  whether  he  had  been  paid,  nor  by  whom. 

T.  W.  Shields,  H.  F.  Buel  and  A.  E.  Smith,  for  ap- 
pellant. 
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Waltsb  C.  Schnbidrb  and  Frank  J.  Bubns,  for  ap- 
pellee. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court 

Abstraet  of  the  Deelslon. 

1.  AS8I71CP8XT,  ACTION  OF,  i  S9*—^hen  evidence  Bufflcient  to  sus- 
tain judgment  for  cidministraior  for  amount  of  bank  deposit.  In  an 
action  of  assumpsit  by  an  administrator  to  recover  the  amount  of 
a  bank  deposit,  consisting  of  money  of  the  intestate  which  the  de- 
fendant had  deposited  In  her  name  and  that  of  the  intestate  Jointly, 
a  Judgment  for  the  plaintiff  was  sustained  where  there  appeared  in 
the  evidence,  among  other  things,  a  statement  by  the  defendant 
that  the  money  was  given  her  by  the  intestate  to  pay  her  bills  with, 
and  there  was  no  evidence  introduced  to  show  what  bills  had  been 
paid  or  the  amount  thereof. 

2.  WiTNESBKS,  i  1131* — when  competent  to  testify  as  to  conver- 
sation relative  to  estate.  In  an  action  by  an  administrator  to 
recover  of  the  defendant  money  alleged  to  have  belonged  to  the 
intestate  and  deposited  in  a  bank  by  the  defendant  in  her  name  and 
that  of  the  intestate  Jointly,  such  defendant  and  a  third  party  are 
competent  to  testify  as  to  a  conversation  between  them,  occurring 
after  the  intestate's  death,  as  to  whether  such  a  deposit  was  made 
and  the  purpose  for  which  it  was  made. 

3.  SErK)rF  AND  RECOUPMENT,  §  4* — What  is  rccoupment.  Recoup- 
ment is  the  act  of  abating  a  part  of  a  claim  on  which  one  is  sued, 
by  means  of  a  legal  or  equitable  right  resulting  from  a  counter 
claim  arising  out  of  the  same  transaction.  ■ 

4.  Set-off  and  becoupicent,  I  17* — when  defendant  in  action  by 
administrator  may  recoup  expenses.  In  an  action  by  an  administra- 
tor to  recover  the  amount  of  a  bank  account  alleged  to  have  be- 
longed to  the  intestate  and  deposited  in  her  name  and  the  name 
of  the  defendant  Jointly,  the  defendant  may,  under  the  plea  of 
nonassumpeit,  recoup  the  amount  thereof  expended  in  paying  bills 
of  the  intestate,  if  the  evidence  shows  that  was  the  purpose  for 
which  the  deposit  was  made  and  what  such  bills  were  and  the 
amount  thereof. 
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E.  B.  Bntler  and  F.  0.  Butler,  partners,  trading  is 
Butler  Brothers,  for  use  of  Thomas  Woulf,  Ap- 
pellees, y.  National  Live  Stock  Insurance  Com- 
pany, Appellant. 

Oen.  No.  6,806. 

1.  Pleading — when  plea  to  jurisdiction  not  waived,  A  defend- 
ant does  not,  after  a  demurrer  to  a  plea  to  the  Jurisdiction  has 
been  sustained,  waive  such  plea  by  making  motions  to  dismiss  the 
suit,  because  no  bond  has  been  filed  to  protect  a  nominal  plaintiff, 
and  for  a  rule  on  the  plaintlil  to  file  a  bond  for  costs,  before  a 
Judgment  to  answer  over  has  been  entered. 

2.  Pleading,  i  79* — when  plea  to  jurisdiction  invalid,  A  plea  to 
the  Jurisdiction  stating  as  a  legal  conclusion,  merely,  that  the  action 
is  not  of  such  a  character  as  permits  the  defendant  to  be  sued  in 
the  Jurisdiction  where  suit  is  brought,  is  invalid. 

3.  Pleading,  |  79* — when  plea  to  jurisdiction  insufficient,  A 
plea  to  the  Jurisdiction  falling  to  aver  that  the  beneficial  plaintiff 
does  not  reside  in  the  county  in  which  suit  is  brought  is  insufficient 

4.  Pleading — what  is  effect  of  absence  of  valid  pZea  to  jurisdic- 
tion. In  the  absence  of  a  valid  plea  to  the  Jurisdiction,  the  pre- 
sumption is  that  the  plaintiff  is  a  resident  of  the  county  in  which 
suit  is  brought. 

6.  Pleading,  f  379* — when  case  treated  as  if  oral  issues  joined. 
Where  parties  voluntarily  go  to  trial  without  the  formation  of 
written  issues,  the  case  is  treated  as  if  oral  issues  had  been  Joined. 

6.  Insurance,  |  660* — what  constitutes  prima  facie  case  in  ac- 
tion on  policy  for  death  of  animal.  In  an  action  on  a  policy  of  ii^ 
surance  on  a  stallion,  containing  a  clause  insuring  against  death 
or  theft  and,  in  another  paragraph,  restrictions  and  limitations  as 
to  certain  causes  of  death  for  which  the  insurer  would  not  be 
liable,  the  plaintiff  makes  out  a  prima  facie  case  by  showing  that 
the  animal  died,  and  the  burden  Is  then  cast  on  the  insurer  to 
show  that  the  cause  of  death  was  one  not  covered  by  the  policy. 

7.  Principal  and  agent,  §  8* — when  relation  exists.  In  an  action 
on  an  insurance  policy,  where  it  appeared  that  the  application  was 
signeo  by  a  party  as  special  agent  whose  name,  as  such,  was 
indorsed  on  the  back  thereof,  and  the  defendant  in  a  plea  averred 
that  such  person  was  its  special  agent,  held  not  error  to  permit 
a  witness  to  refer  to  such  person  as  the  defendants'  agent 
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8.  INBUBANGE,  |  663* — whcn  evidence  auifUHent  to  show  lack  of 
fraud  in  procuring  poUcy  on  animal.  In  an  action  on  a  policy  of 
insarance  on  a  stallion,  evidence  held  to  show  no  fraud  in  the  pro- 
curement thereof. 

9.  Appeal  Ain>  erbco,  §  1459* — when  ohjeciion  to  admiaaion  of 
testimony  not  considered  on  appeal.  An  objection  to  testimony  will 
not  be  considered  on  appeal  where  the  same  testimony  had  been 
previously  received  in  evidence  without  objection. 

10.  Insurance — when  provision  in  policy  on  anim4ja  that  it 
should  not  be  shipped  out  of  State  waived,  A  provision  in  a  policy 
of  insurance  on  a  stallion,  to  the  effect  that  he  should  not  be  shipped 
out  of  the  state,  held  waived  by  issuance  of  the  policy  with  knowl- 
edge on  the  part  of  the  insurer  that  he  had  been  shipped  out. 

11.  INSUBANCE,  I  329* — when  insurer  of  stallion  in  foreign  State 
may  not  contend  that  law  of  such  State  forbids  insurance  of  ani- 
mals. Where  an  application  for  a  policy  of  insurance  on  a  stallion 
is  made  in  Illinois  and  the  policy  is  sent  to  Iowa  to  the  owner  of 
the  stallion,  to  whom  he  had  in  the  meantime  been  shipped  with 
knowledge  of  the  insurer,  the  insurer  cannot  defend  od.  the  ground 
that  it  is  against  the  law  of  the  latter  State  to  insure  animals. 


Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon. 
GAB  EaLdbedge,  Judge,  presiding.    Heard  in  this  court  at  the  October 
term,  1915.    AfBrmed.    Opinion  filed  April  14,  1916. 

M.  S.  Mbybebg,  Berne  B.  Cohen  and  L.  W.  Bhbweb^ 
for  appellant. 

H.  N.  Eton  and  Boys,  Osbobn  &  Qeigob,  for  appel- 
lees. 

Mr.  Presiding  Justice  Dibell  delivered  the  opiniou 
of  the  court. 

This  is  an  action  brought  by  E.  B.  and  P.  0.  Butler, 
partners  as  Butler  Brothers,  for  the  use  of  Thomas 
Woulf  and  James  Woulf,  partners,  and  afterwards 
prosecuted  for  the  use  of  Thomas  Woulf,  as  surviving 
partner,  against  the  National  Live  Stock  Insurance 
Company,  hereinafter  called  the  company,  upon  a  pol- 
icy insuring  plaintiffs  against  the  death  of  an  imported 
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and  registered  Belgian  stallion.  After  various  plead- 
ings, hereinafter  stated,  there  was  a  jury  trial  and  a 
verdict  and  a  judgment  for  plaintiffs  for  $1,500,  from 
which  the  company  appeals. ' 

Appellant  was  organized  under  the  laws  of  the  State 
of  Indiana.    Butler  Brothers  live  in  Iowa.     Thomas 
and  James  Woulf  lived  in  LaSalle  county,  Illinois,  aod 
the  suit  was  brought  there.    The  company  filed  a  plea 
similar  to  that  which,  in  Pooler  v.  Southivick,  126  LL 
App.  264,  we  called  **A  plea  to  the  jurisdiction  of  the 
court  in  the  nature  of  a  plea  in  abatement.  *'    Appel- 
lees demurred  thereto  and  the  demurrer  was  sustained. 
Thereafter  appellant  demurred  to  the  declaration  and 
afterwards  filed  pleas  in  bar.    It  is  argued  that  the 
court  erred  in  sustaining  a  demurrer  to  the  plea  to  the 
jurisdiction.    Appellees  contend  that  appellant  waived 
that  plea  by  pleading  to  the  merits.    It  was  so  held  in 
Delahay  v.  Clement,  3  111.  (2  Scam.)  575,  but  that  de- 
cision was  overruled  on  rehearing  in  Delahay  v.  Clem- 
ent, 4  HI.  (3  Scam.)  201.    The  latter  decision  has  been 
adhered  to  in  Weld  v.  Hubbardj  11  111.  573;  Brake  v. 
Drake,  83  111.  526 ;  Brotherhood  of  Firemsn  v.  Cramer, 
164  HI.  9;  Umon  Mut.  Ace.  Ass'n  v.  Riel,  38  111.  App. 
414;  Galveston  City  Ry.  Co.  v.  Hook,  40  HI  App.  547; 
Harkness  v.  Hyde,  98  U.  S.  478.    See  1  Corpus  Juris, 
273,  sec.  599,  and  note  26 ;  1  Cyc  136, 137,  note  47.    The 
reason  given  for  the  rule  is  that  where  the  defendant 
pleads  over  it  is  in  response  to  a  judgment  quod 
respondeat  ouster.    In  this  case,  after  the  demurrer 
was  sustained  to  the  plea  to  the  jurisdiction,  appellant 
made  a  motion  to  dismiss  the  suit  because  no  bond  bad 
been  filed  to  protect  the  nominal  plaintiff,  and  a  mo- 
tion for  a  rule  on  the  plaintiff  to  file  a  bond  for  costs, 
and  these  motions  were  before  the  court  ruled  appel- 
lant to  plead.    It  might  be  contended  that  these  mo- 
tions, made  before  a  judgment  to  answer  over  had 
been  entered,  waived  the  plea  to  the  jurisdiction,  but 
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we  conclude  it  should  not  be  so  treated  under  the  prin- 
ciples laid  down  in  Kamp  v.  Bartlett,  164  111.  App.  338. 
We  therefore  conclude  that  the  action  of  the  court  in 
sustaining  the  demurrer  to  the  plea  to  the  jurisdiction 
is  before  us  for  decision.  The  substance  of  the  plea 
was  that  at  and  before  the  time  of  the  commencement 
of  the  suit  appellant  was  and  from  thence  hitherto  has 
been  and  still  is  a  resident  of  the  State  of  Indiana,  and 
a  corporation  organized  under  the  laws  of  that  State ; 
that  its  place  of  business  is  Indianapolis,  Indiana,  and 
not  LaSalle  county,  Illinois ;  that  Butler  Brothers  were 
then  and  thence  hitherto  and  still  are  residing  in  Em- 
mett  county,  Iowa,  and  not  in  LaSalle  county,  Illinois ; 
that  it  has  been  sued  out  of  the  county  where  it  re- 
sides, and  that  it  was  not  found  or  served  with  process 
in  LaSalle  county,  but  was  found  and  served  with  pro- 
cess in  Sangamon  county,  Illinois;  that  said  action 
does  not  relate  to  real  estate  situated  in  La  Salle 
county,  and  that  **The  said  action  so  brought  against 
it  is  not  of  such  a  character  as  comes  within  the  excep- 
tions provided  by  the  statutes  of  the  State  of  Illinois 
permitting  suit  to  be  so  brought.  ^  ^  We  are  of  opinion 
that  the  language  above  quoted  makes  said  plea  in- 
valid. The  court  has  no  means  of  knowing  what  facts 
the  pleader  relied  upon  as  excluding  this  cause  from 
the  operation  of  said  exceptions.  Appellant  stated  its 
own  legal  conclusions  only.  It  should  have  stated  the 
facts  relied  upon  and  then  the  court  could  have  deter- 
mined whether  the  legal  conclusions  of  the  pleader 
were  correct.  We  are  disposed  to  hold  the  plea  insuf- 
ficient for  another  reason.  The  plea  states  nothing  as 
to  the  place  of  residence  of  the  beneficial  plaintiffs. 
The  policy  declared  upon  is  for  $1,500  and  it  showed 
that  the  beneficial  plaintiffs  held  a  mortgage  upon  said 
horse  for  $1,800  and  that  they  are  entitled  to  the  en- 
tire amount  of  the  policy  if  a  recovery  is  had.  The 
nominal  plaintiff  ccmnot  arrest  or  discontinue  the  suit 
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except  on  a  failure  of  the  beneficial  plaintiff  to  secure 
him  against  liability  for  costs.  Sumner  v.  Sleeth,  87 
111.  500.  The  statute  provides  that  if  the  nominal 
plaintiff  dies,  the  suit  does  not  abate  nor  survive  to 
the  legal  heirs  or  representatives  of  the  nominal  plain- 
tiff. The  defendant  may  establish  a  set-off  against 
the  beneficial  plaintiff.  Rothschild  v.  Bruscke,  131  111. 
265.  If  the  beneficial  plaintiff  is  a  nonresident  of  the 
State,  he  can  be  compelled  to  give  security  for  costs. 
Smith  V.  Robinson,  11  111.  119.  The  beneficial  plain- 
tiff may  obtain  a  change  of  venue.  Jenkins  v.  Pope,  93 
HI.  27.  The  beneficial  plaintiff  is  a  party  to  the  suit 
Boynton  v.  Phelps,  52  111.  210.  In  these  and  other 
cases  he  is  called  the  real  party  plaintiff.  The  plea 
said  nothing  as  to  the  residence  of  the  beneficial  plain- 
tiffs. Section  7  of  the  Practice  Act  (J.  &  A.  T[  8544) 
is  as  follows : 

**The  courts  of  record  of  the  county  wherein  the 
plaintiff  or  complainant  may  reside,  shall  have  juris- 
diction of  all  actions  hereafter  to  be  commenced  by 
any  individual  against  any  insurance  company,  either 
incorporated  by  any  law  of  this  State,  or  doing  busi- 
ness in  this  State.  And  all  process  issued  in  any  cause 
commenced  in  the  county  wherein  the  plaintiff  may  re- 
side, wherein  an  individual  may  be  plaintiff  or  com- 
plainant, and  any  such  company  defendant,  may  be  di- 
rected to  any  county  of  this  State  for  service  and 
return,  *' 

The  presumption  against  the  pleader  is  that  the  bene- 
ficial plaintiffs  resided  in  the  county  of  La  Salle  and 
they  therefore  had  the  right  to  bring  the  suit  in  that 
county. 

The  first  plea  was  nonassumpsit.  The  second,  third 
and  fourth  pleas  set  out  the  application  for  said  pol- 
icy and  averred  that  the  statements  in  said  application 
were  warranties  and  were  untrue.  The  second  plea 
averred  that  said  stallion  did  not  cost  appellees  $2,500, 
as  in  said  application  stated.    The  third  plea  averred 
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that  said  stallion  was  not  worth  $2,500^  as  in  said  ap- 
plication stated.  The  fourth  plea  averred  that  said 
stallion  did  not  serve  the  number  of  mares,  nor  get  the 
percentage  of  colts  in  said  application  stated,  and  that 
said  horse  had  not  been  in  the  locality  stated  for  the 
time  stated,  and  that  the  sums  received  for  his  services 
were  not  as  great  as  stated  in  the  application.  The 
fifth  plea  averred  that  the  policy  was  obtained  by 
fraud,  and  set  out  the  alleged  fraud  in  detail.  The 
sixth  plea  alleged  that  appellant's  special  agent,  who 
took-  the  application,  put  a  fictitious  value  upon  the 
stallion,  etc.  Afterwards  four  other  pleas  were  filed, 
of  which  the  first  alleged  that  appellees  had  other  in- 
surance upon  the  horse,  contrary  to  the  statement  in 
the  application.  The  second  additional  plea  alleged 
that  the  death  of  the  horse  was  not  caused  by  any  peril 
covered  by  the  policy.  The  third  additional  plea  al- 
leged that  the  horse  was  removed  from  the  State  in 
which  he  was  insured,  in  violation  of  the  policy.  The 
fourth  additional  plea  alleged  that  the  horse  was  in 
Iowa  when  insured  and  that  appellant  could  not  law- 
fully insure  animals  in  the  State  of  Iowa.  Replica- 
tions were  filed  to  some  of  these  pleas  and  not  to 
others.  It  may  be  that  if  appellant  had  been  compelled 
to  go  to  trial  without  issue  joined  on  all  said  pleas, 
such  action  might  have  been  erroneous,  but  the  record 
shows  that  the  cause  was  set  for  trial  by  agreement  of 
the  parties.  Where  parties  voluntarily  go  to  trial 
without  the  formation  of  written  issues,  the  case  is 
treated  as  if  an  oral  issue  had  been  joined.  Strohm 
V.  Hayes,  70  111.  41;  Schreffler  v.  Nadelhoffer,  133  111. 
536-547 ;  Kaestner  v.  First  Nat.  Bank  of  Chicago,  170 
111.  322;  Devine  v.  Chicago  City  By.  Co.,  237  111.  278; 
Supreme  Court  of  Honor  v.  Barker,  96  111.  App.  490 ; 
Anderson  v.  Patty,  168  111.  App.  151 ;  Byan  v.  McGirr, 
168  HL  App.  415. 
In  passing  upon  the  merits,  it  is  tp  be  noted  that  the 
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application  as  set  out  in  the  pleas  is  not  fully  copied 
therein,  but  it  is  in  evidence.  Appellant  contends  that 
appellees  did  not  prove  that  the  horse  met  his  death 
from  any  causes  insured  against.  The  policy  insured 
appellees  *  *  against  loss  by  death  or  theft  to  the  amount 
of  $1,500,  on  the  following  described  live  stock.''  This 
is  followed  by  a  description  of  this  particular  animal. 
In  a  later  paragraph,  and  apparently  in  fine  print,  are 
limitations  or  restrictions  as  to  the  causes  of  death 
against  which  said  policy  should  run.  We  are  of  opin- 
ion that  appellees  made  a  case  when  they  proved  the 
loss  of  this  animal  by  death,  and  that  if  appellant 
claimed  that  the  death  waa  not  within  the  limitations 
the  burden  was  upon  it  to  prove  that  fact.  Clay  Fire 
&  Marine  Ins.  Co.  v.  Wusterhausen,  75  HL  285.  The 
rule  is  thus  stated  in  Knickerbocker  Ins.  Co.  v.  ToU 
man,  80  HI.  108 :  * '  The  general  rule  is,  that,  where  a 
right  is  conferred  by  a  clause,  absolute  and  uncondi- 
tional in  its  terms,  but  the  right  is  limited  in  a  sub- 
sequent clause  by  a  condition  or  exception,  the  pleader 
is  not  required  to  negative  the  condition  or  exception, 
but  it  is  for  the  defense  to  plead  if  Scottish  Nat. 
Ins.  Co.  of  America  v.  Adams,  122  HI.  App.  471.  The 
proof  was  that  the  horse  was  left  in  a  commodious  and 
proper  box  stall  in  good  health  and  condition  about 
11  a.  m.,  and  about  6  p.  m  of  the  same  day  was  found 
dead  in  said  stall.  No  evidence  was  introduced  to  sup- 
port the  plea  that  he  did  not  die  from  any  of  the  causes 
specifically  indicated  in  the  fine  print  of  the  policy. 

The  proof  was  positive  and  uncontradicted  that  this 
horse  cost  Butler  Brothers  $2,500;  that  he  was  then 
worth  $2,500;  that  Butler  Brothers  bought  the  horse 
of  Thomas  and  James  Woulf  for  $2,500  and  paid  them 
$700  in  cash  and  executed  two  notes  for  $900  each  for 
the  rest  of  the  consideration,  payable  at  certain  speci- 
fied dates,  and  secured  said  notes  by  a  mortgage  upon 
the  horse,  and  by  this  insurance  which  was  immedi- 
ately applied  for ;  and  that  there  was  not  between  But- 
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ler  Brothers  and  thfeir  vendors  any  private  agreement 
in  any  wsly  lessening  the  amount  which  they  were  to 
pay  therefor. 

It  is  contended  that  the  court  erred  in  permitting  a 
witness  to  speak  of  James  Woulf  as  the  agent  of  the 
insurance  company.  The  application  is  signed  not  only 
by  the  two  Butlers  but  also  by  *' James  Woulf,  special 
agent, ' '  over  a  statement  at  the  foot  of  the  application 
as  follows :  *' Agent  must  sign  his  name  here."  Among 
the  indorsements  on  the  back  of  the  application,  ob- 
viously placed  there  by  appellant  or  its  agent,  is 
** James  Woulf,  agent,  Streator,  Illinois,  E.  F.  D.  No. 
8.'^  One  of  the  special  pleas  by  appellant  averred 
that  James  Woulf  was  a  special  agent  of  the  defend- 
ant company  for  the  purpose  of  taking  applications  for 
insurance.  The  proof  is  clear  from  various  sources 
that  James  Woulf  was  the  agent  of  appellant  and  that 
he  did  take  and  fill  out  this  application,  and  there  was 
no  error  in  the  respect  suggested.  The  application 
showed  that  Thomas  and  James  Woulf  sold  this  horse 
to  Butler  Brothers  for  $2,500,  of  which  $700  was  cash 
and  $1,800  in  notes,  payable  to  Thomas  and  James 
Woulf,  and  that  their  address  was  Streator,  Illinois,  so 
that  the  company  had  full  knowledge  therefrom  that 
their  agent  and  his  brother  had  just  sold  this  horse  to 
Butler  Brothers.  The  interest  of  their  agent  in  this 
application,  which  he  took,  was  fully  revealed,  and 
there  is  no  evidence  of  any  fraud  between  Butler 
Brothers  and  James  and  Thomas  Woulf.  The  state- 
ments therein,  as  to  the  number  of  mares  served  by 
this  horse  in  the  last  two  preceding  years  and  percent- 
age of  colts  therefrom,  obviously  would  not  have  been 
known  to  Butler  Brothers,  but  must  have  been  ob- 
tained from  appellant's  agent,  and  any  one  reading 
the  application  carefully  would  see  that  those  state- 
ments must  have  been  furnished  by  the  agent  and  not 
by  the  applicant    Those  statements  were  proved  to  be 
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true,  save  in  one  respect.  The  application,  when  in- 
troduced in  evidence,  stated  that  said  horse  had  served 
160  mares  during  the  last  preceding  year;  in  fact,  it 
had  only  served  100  mares.  Woulf  testified  that  when 
that  application  was  written  and  signed  it  read  *'100 
mares ' '  and  that  some  one  had  since  changed  it  to  160. 
Appellant  objected  to  this  answer  near  the  close  of  his 
examination,  but  the  witness  had  previously  testified 
to  the  same  fact  without  any  objection,  so  that  that 
fact  was  in  evidencewithout  objection  some  time  before 
any  objection  was  made,  and  therefore  we  are  not  called 
upon  to  determine  whether  such  proof,  if  objected  to, 
was  competent  without  any  pleading  alleging  such  al- 
teration. 

The  horse  was  sold  to  Butler  Brothers  in  La  Salle 
county,  Illinois,  for  the  purpose  of  immediately  ship- 
ping him  to  Estherville,  Iowa.  This  application  was 
immediately  prepared  and  forwarded  to  appellant  at 
Indianapolis,  and  the  next  day  the  horse  was  shipped 
to  Iowa  and  was  in  Iowa  when  the  policy  was  after- 
wards issued.  The  application  revealed  to  appellant 
that  the  horse  was  to  go  to  Iowa,  not  only  by  the  fact 
that  the  residence  of  Butler  Brothers  in  Estherville, 
Emmett  county,  Iowa,  was  stated  in  the  application, 
but  also  that  it  stated  that  the  nearest  veterinarian 
was  resident  in  Estherville.  Not  only  did  the  agent  of 
the  company  know  that  it  was  immediately  to  be 
shipped  to  Iowa  and  assent  thereto,  but  the  company 
knew  by  the  application  that  the  horse  was  going  to 
Iowa,  and  appellant  sent  the  policy  to  Butler  Brothers, 
Estherville,  Iowa.  He  was  removed  to  that  State  be- 
fore the  policy  was  issued,  and  with  the  knowledge  of 
appellant  and  its  agent.  When  the  policy  was  in  fact 
issued  the  horse  was  in  Iowa,  and  he  was  never  re- 
moved from  that  State.  If  the  laws  of  Iowa  forbid  ap- 
pellant to  insure  animals  in  that  State,  nevertheless 
it  did  make  the  contract  and  receive  the  consideration 
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with  full  knowledge  that  the  horse  was  to  be  in  Iowa. 
We  find  no  reversible  error  in  the  record,  and  the 
jadgment  is  therefore  affirmed. 

Affirmed. 


Frank  F.  Follett,  Administrator,  Appellee,  y.  Illinois 
Central  Railroad  Company,  Appellant. 

Oen.  No.  6,212. 

1.  Railboads,  f  634* — when  operation  of  engine  hackwarda  vHth- 
out  light  in  front  at  night  in  violation  of  ordinance  conatitutea  neg- 
ligence. In  an  action  against  a  railroad  company  for  death,  the 
defendant  held  guilty  of  negligence  in  running  a  locomotive  back- 
wards oyer  its  tracks  within  dty  limits  in  the  nighttime  without 
displaying  a  light  on  its  advancing  end,  in  violation  of  an  ordinance. 

2.  Railboads,  |  641* — when  tacking  of  train  over  crossing  with- 
mU  ioaming  coTistitutes  negligence.  Backing  a  train  across  a  much- 
traveled  street  crossing,  in  the  nighttime,  without  ringing  a  bell  or 
having  the  crossing  guarded  by  a  trainman  with  a  lighted  lantern, 
or  by  a  flagman,  held  negligent. 

3.  Railboads,  |  640* — when  hacking  of  train  over  crossing  at  ex- 
cessive speed  constitutes  negligence.  Backing  a  train  across  a  street 
crossing  at  a  speed  in  excess  of  that  allowed  by  city  ordinance  is 
negligent 

4.  Appeal  and  isb(»,  |  1245* — when  party  procuring  exclusion  of 
competent  evidence  may  not  complain  of  failure  to  establish  due 
care.  In  an  action  for  death  where  competent  evidence  as  to  the 
sobriety,  cautiousness,  industrlousness.  prudence  and  carefulness  of 
the  deceased  was  ruled  out  on  the  defendant's  objection  thereto,  held 
that  the  defendant  could  not  be  heard  to  argue  on  appeal  that  the 
plaintiff  was  not  in  the  exercise  of  due  care  at  the  time  of  his  death. 

5.  Railboads,  |  661* — when  person  about  to  cross  track  has  right 
to  rely  upon  obedience  of  ordinance  in  operation  of  train.  One  about 
to  cross  a  railroad  at  a  street  crossing  has  a  right  to  rely  upon  the 
railroad's  servants  obeying  city  ordinances  in  the  operation  of  its 
trains. 

*8ee  lUtnoU  Notes  DiiTMt,  YeU.  XI  to  XV,  and  CvmulatlTo  QoArCerly,  Muno 
topic  aod  Metk»  number. 
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6.  Death,  f  46* — tohat  may  be  considered  on  question  of  due  care 
in  action  for  death.  In  an  action  for  death  the  Jury  may,  on  the 
quefition  of  due  care  on  the  part  of  the  deceased,  consider  the  in- 
stinct common  to  man,  prompting  to  the  preservation  of  life  and 
avoidance  of  danger. 

7.  Death,  f  73* — when  instruction  need  not  contain  requiremetU 
that  jury  should  find  that  deceased  was  in  exercise  of  due  care.  In 
an  action  for  death  due  to  defendant's  negligence,  an  instruction 
relating  solely  to  the  measure  of  damages  need  not  contain  the 
requirement  that  the  Jury  should  find  that  the  deceased  was  in  the 
exercise  of  due  care. 

8.  Death,  S  67* — when  verdict  for  not  excessive,  A  verdict  for 
$7,000  for  the  death  of  an  able-bodied  man  thirty-six  years  old, 
earning  |924  per  year,  and  having  at  the  time  of  his  death  a  wife 
and  three  children,  aged  five,  four  and  three  years,  respectively, 
held  not  excessive,  where,  though  his  family  had  gone  to  a  foreign 
country,  there  was  no  evidence  that  he  had  ceased  to  support  them. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  ESd- 
OAB  Eldbedoe,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  April  14,  1916.  Rehearing 
denied  May  24,  1916.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

Stead,  Woodwabd  &  Hibbs,  for  appellant;  John  G. 
Dbennan,  of  counsel. 

BuTTBBS  &  Clabk,  B.  C.  Donoghue  and  Howabd  H. 
Bayne,  for  appellee. 

Mr.  Presiding  Justiob  DisEiiL  delivered  the  opinion 
of  the  court. 

On  May  17, 1913,  after  9  p.  m.,  an  engine  of  the  Illi- 
nois Central  Eailroad,  backing  one  freight  car  across 
First  street  in  the  City  of  La  Salle,  ran  down  and 
killed  Kasper  Zemlik  and  Anton  Mes.  Zemlik  left  a 
widow  and  three  children.  His  administrator  brought 
this  suit  against  the  railroad  company  to  recover  dam- 
ages occasioned  to  his  next  of  kin  by  the  death  of  said 
Zemlik,  and  on  a  jury  trial  had  a  verdict  for  $7,000.  A 
motion  for  a  new  trial  was  denied,  plaintiff  had  judg- 
ment on  the  verdict  and  defendant  below  appeals. 

•See  niinols  NotM  mgtt.  Vols.  XI  to  XV,  and  Camnuittf* 
topic  and  •ectlon  Boinber. 
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Appellant  operates  a  single  track  railroad  through 
the  City  of  La  Salle.  On  the  evening  in  question 
freight  No.  152  came  to  La  Salle  from  the  south  and 
stopped  upon  the  bridge  over  the  Illinois  Biver.  A 
short  distance  north  of  the  bridge  were  coal  chutes 
next  west  of  the  mam  track.  Some  distance  north  of 
that  was  First  street.  Further  north  on  the  west  side 
of  the  track  was  the  passenger  station  and  still  further 
north  was  a  water  tank,  and  beyond  that  were  what 
were  known  as  the  Wallace  yards.  At  First  street, 
and  for  some  distance  north  and  some  distance  south 
of  that  and  east  of  the  main  track,  was  what  was  called 
the  passing  track,  and  further  east  were  three  switch 
tracks  and  also,  according  to  some  of  the  witnesses, 
one  or  two  spur  tracks.  First  street  was  at  least  eighty 
feet  wide.  Li  the  middle  of  the  street  was  a  plank 
crossing,  beginning  west  of  the  main  line  and  extend- 
ing east  of  the  east  switch  track,  by  which  teams  were 
enabled  to  go  across  the  tracks.  Some  witnesses  testi- 
fied that  this  plank  crossing  was  a  single  length  of 
planks  and  the  crossing  was  nine  or  ten  feet  wide. 
Others  testified  that  there  were  two  rows  of  planks 
abutting  against  each  other  and  making  the  plank 
crossing  about  twenty  feet  wide.  One  witness  thought 
it  wider  even  than  that.  If  the  plank  crossing  was 
twenty  feet  wide  and  in  the  center  of  the  street  and  the 
street  was  eighty  feet  wide,  then  from  the  south  line 
of  the  plank  crossing  to  the  south  line  of  the  street 
was  about  thirty  feet.  A  flagman's  shanty  stood  in 
the  street  towards  its  south  line  and  several  feet  west 
of  the  main  line.  Some  of  the  witnesses  spoke  of  the 
plank  crossing  as  if  that  were  the  entire  street,  but 
other  evidence  shows  the  width  of  the  street  as  above 
stated.  The  night  was  dark  and  the  moon  was  in  its 
first  quarter,  and  behind  clouds.  There  was  an  arc 
light  burning  about  fifteen  feet  west  of  the  railway,  its 
obviouB  purpose  being  to  light  the  plank  crossing.    At 
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the  time  in  question  a  switch  engine  was  switching 
freight  cars  back  and  forth  over  First  street  upon  the 
switch  tracks  and  the  passing  track.  It  was  headed 
north,  so  that  its  headlight  was  thrown  only  to  the 
north.  While  one  or  two  of  the  crew  testified  that  just 
before  the  accident  this  switch  engine  stopped  south  of 
First  street  and  stood  there  at  the  time  of  the  accident, 
the  great  preponderance  of  the  evidence  is  that  it 
pushed  cars  north  over  First  street  and  stopped  there 
just  before  the  accident,  and  that  it  had  had  that  cross- 
ing blocked  for  fifteen  or  twenty  minutes  by  its  work 
back  and  forth  across  that  street.  The  engine  of  train 
No.  152  left  most  of  its  cars  upon  the  bridge,  and  the 
engine,  headed  north,  took  a  cut  of  cars  north  to  the 
Wallace  yards  and  there  left  all  but  one  car  and  then 
backed  down  to  the  water  tank  and  took  water.  It 
then  gave  several  sharp  whistles  as  a  notice  to  the  men 
in  charge  of  the  coal  chutes  that  the  engineer  wished 
to  take  coal,  and  then  ran  down  from  the  water  tank 
to  the  coal  chutes.  As  it  crossed  First  street  some  one 
gave  an  alarm  to  the  engineer  and  he  stopped  and  they 
found  the  engine  had  run  over  Mes.  When  his  body 
had  been  removed  in  an  ambulance,  the  engine  and  car 
went  on  down  to  the  coal  chutes.  Then  the  hat  of  an- 
other man  besides  Mes  was  found  and  the  remains  of 
Zemlik  were  discovered  scattered  along  the  right  of 
way.  Blood  and  indications  that  some  object  had  been 
dragged  in  the  cinders  with  which  the  track  was  bal- 
lasted began  about  twenty  feet  south  of  the  plank 
crossing. 

Plaintiff  filed  a  declaration  containing  four  counts, 
.and  later  filed  four  additional  counts,  and  the  case 
finally  went  to  the  jury  on  the  original  declaration  and 
the  first  and  second  additional  counts.  The  first  count 
charged  that  appellant's  servants  so  negligently  drove 
and  managed  said  locomotive  and  car  that  Zemlik  was 
thereby  killed  while  walking  across  the  railroad.    The 
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second  count  charged  that  appellant  failecl  to  comply 
with  the  statute  requiring  railroads  to  cause  a  bell  to 
be  rung  or  a  whistle  to  be  sounded  beginning  at  eighty  ^ 
rods  from  the  place  where  a  railroad  intersects  a  pub- 
lic highway,  and  to  keep  the  same  ringing  or  sounding 
until  the  highway  is  reached,  and  that  by  that  failure 
the  death  was  caused.  The  third  count  charged  that 
many  people  constantly  crossed  the  railroad  upon  that 
street,  and  that  this  made  it  the  duty  of  appellant  to 
station  a  flagman  at  said  crossing  or  to  provide  some 
other  means  of  warning  people  traveling  along  said 
highway,  and  that  this  was  not  done^  and  that  this 
omission  was  negligence  and  caused  the  death  of  Zem- 
Ilk.  The  fourth  count  charged  that  the  locomotive  and 
cars  were  driven  over  said  street  at  a  greater  speed 
than  was  reasonably  safe  at  that  place,  and  that  said 
speed  was  negligent  and  dangerous,  and  caused  the 
death  of  Zemlik.  The  first  additional  count  set  up  an 
ordinance  of  the  city,  forbidding  that  any  locomotive 
engine  attached  to  any  freight  car  should  be  driven 
upon  any  railroad  track  in  that  city  at  a  greater  rate 
of  speed  than  six  miles  per  hour,  and  charging  a  viola- 
tion of  said  ordinance  and  the  consequent  death  of 
Zemlik.  The  second  additional  count  set  up  an  ordi- 
nance of  said  city,  requiring  a  locomotive  engine  or 
railroad  car,  running  in  the  nighttime,  on  any  railroad 
track  in  said  city,  to  have  and  keep  while  so  running 
a  brilliant  and  conspicuous  light  on  the  advancing  end 
of  such  engine  or  car,  and  a  violation  of  this  ordinance 
and  the  consequent  death  of  Zemlik.  Each  count  al- 
leged due  care  by  deceased  for  his  own  safety.  The 
plea  was  the  general  issue.  The  ordinances  so  de- 
clared upon  were  in  evidence.  This  engine  headed 
north  and,  with  its  headlight  showing  to  the  north,  was 
backing  south  with  one  freight  car  ahead  of  it,  and  it 
had  no  light  of  any  kind  on  the  advancing  end.  It 
therefore  was  guilty  of  negligence  by  its  violation  of 
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said  ordinance,  as  charged  in  the  second  additional 
connt.  Zemlik  and  Mes  lived  east  of  the  railroad,  as 
did  many  other  people,  and  had  been  down  to  the  cen- 
ter of  the  town,  abont  one  mile  west,  that  evening  and 
were  returning  home.  They  were  evidently  stopped 
by  the  street  being  blocked  qn  the  switch  tracks  by  the 
switch  engine  at  work  there.  Witnesses  saw  two  men 
standing  on  or  near  the  main  track  a  few  minutes  be- 
fore  the  accident,  and  these  were  evidently  Zemlik  and 
Mes  waiting  tmtil  the  switching  crew  gave  them  an  op- 
portunity to  cross  over.  The  jury  could  reasonably 
find  that  if  the  ordinance  requiring  a  conspicuous  light 
on  the  advancing  end  of  the  freight  car  had  been 
obeyed,  they  would  have  been  warned  thereby  of  the 
approadi  of  the  car  and  would  have  escaped  injury. 
Appellant  makes  no  answer  to  this  charge  of  negli- 
gence. In  Ehrlich  v.  Chicago  Oreat  Western  R.  Co., 
160  111.  App.  379,  we  cited  authorities  from  which  we 
drew  the  conclusion  that  the  absence  of  a  headlight 
from  a  moving  train  in  the  nighttime  tended  to  show 
negligence  in  the  operation  of  the  train.  We  see  no 
reason  why  this  rule  should  not  be  applied  to  a  freight 
train  moving  backwards  in  the  nighttime  without  a 
light  on  its  advancing  end.  Chicago  d  A.  R.  Go.  v. 
Garvy,  58  HI.  83 ;  Lake  Erie  &  W.  Ry.  Co.  v.  Zollinger, 
107  111.  199 ;  Calumet  Iron  &  Steel  Co.  v.  Martin,  115 
ni.  358,  369 ;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Walsh, 
157  m.  672 ;  Baltimore  &  0.  8.  W.  Ry.  Co.  v.  Alsop, 
71  111.  App.  54;  33  Cyc.  958.  This  proof  therefore 
tended  to  make  a  case  under  the  first  count  of  the 
declaration,  which  charged  negligent  operation  of  said 
locomotive  and  car.  The  blasts  of  the  engine  whistle  to 
give  notice  to  the  operator  of  the  coal  chutes  were  not 
a  compliance  with  the  statute  concerning  the  ringing 
of  a  bell  or  the  blowing  of  a  whistle  in  approaching 
a  highway  crossing.  No  engine  bell  was  rung  by  hand 
as  the  crossing  was  approached,  but  the  engineer  testi- 
fied that  before  his  engine  left  the  water  tank  he 
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started  an  automatic  bell  thereon  and  that  it  rang  con- 
tinuously until  the  engine  stopped  after  the  accident. 
He  was  corroborated  by  some  other  witnesses,  who 
testified  that  the  bell  was  ringing  as  the  engine  went 
south  over  the  street.  A  preponderance  of  the  wit- 
nesses who  were  in  that  vicinity  at  the  time  testify  to 
the  effect  that"  they  heard  no  bell  ringing.  Some  of 
these  witnesses  were  disinterested.  If  the  jury  had 
found  a  special  verdict  that  the  bell  was  not  ringing 
as  the  engine  backed  south,  it  could  not  have  been  set 
aside  on  the  ground  that  it  was  unsupported  by  the 
proof.  Appellant  produced  proof  that  one  of  the  train 
crew  went  south  to  the  crossing,  carrying  a  lighted 
lantern,  and  gave  a  signal  to  the  engineer  to  back  up 
across  the  street,  but  the  preponderance  of  the  evi- 
dence seems  to  be  that  no  man  carrying  a  lighted  lan- 
tern was  on  that  crossing  just  before  the  accident.  If 
no  beU  was  rung  and  if  the  trainman  did  not  guard  the 
crossing  with  a  lighted  lantern,  then  another  element 
of  negligence  was  established.  Although  there  was  a 
flagman's  shanty  on  the  south  side  of  the  street  and 
west  of  the  railroad,  no  flagman  was  on  duty  that  night, 
and  there  was  evidence  that  people  and  teams  were 
crossing  the  railroad  on  that  street  almost  constantly, 
and  the  jury  might  reasonably  have  decided  therefrom 
that  under  those  conditions  it  was  negligence  not  to 
have  that  crossing  guarded  by  a  flagman  at  night. 
Some  of  the  trainmen  testified  that  this  engine  went 
across  the  street  at  a  speed  of  three  or  four  miles  per 
hour,  but  the  apparent  preponderance  of  the  evidence 
is  that  the  speed  was  in  excess  of  that  permitted  by  the 
ordinance,  and,  if  so,  another  ground  of  negligence 
was  established  against  the  company.  Appellant  does 
not  seriously  contend  that  it  was  not  negligent  or  that 
its  negligence  did  not  contribute  to  the  death  of  de- 
ceased. 

Appellant  contends,  as  its  chief  ground  for  a  rever- 
sal of  the  judgment,  that  appellee  did  not  show  that 
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Zemlik  was  in  the  exercise  of  due  oare  for  his  own 
safety,  and  that  it  affirmatively  proved  that  he  was 
not  in  the  exercise  of  such  due  care.    Appellee  intro- 
duced evidence  that  Zemlik  was  a  careful  man,  and  the 
court  excluded  it,  and  that  he  was  not  a  drinking  man, 
and  this  was  permitted  to  stand.    He  then  sought  to 
show  by  witnesses  who  had  known  Zemlik  for  a  num- 
ber of  years  that  he  was  a  careful,  prudent,  cautious, 
sober  and  industrious  man.    Appellant  objected  to  this 
evidence  and  the  court  sustained  the  objection  and  this 
evidence  was  thereby  kept  from  the  jury.    Appellant 
argues  that  this  evidence  was  not  competent.    No  one 
saw  Zemlik  and  Mes  struck  or  killed.    No  one  knows 
exactly  where  they  were  when  they  were  struck.    Two 
men,  evidently  these  two,  were  seen  at  the  crossing 
before  the  engine  started  south.    It  was  shown  that 
they  were  on  their  way  home,  and  it  is  evident  that  they 
stopped  because  the  side  tracks  were  blocked  by  the 
work  of  the  switching  crew,  one  of  whom  testified  that 
just  before  this  engine  started  south  the  switch  engine 
and  the  various  cars  it  was  handling  had  blocked  the 
crossing  for  fifteen  or  twenty  minutes.    Appellant  con- 
tends that  it  proved  that,  when  so  seen,  they  were 
standing  between  the  rails  of  the  main  track.    One  wit- 
ness did  so  testify,  and  another  is  made  to  appear  so  to 
testify  by  the  abstract,  but  an  examination  of  his  testi- 
mony in  the  record  shows  that  he  did  not  so  state,  and 
another  stated  that  he  did  not  know  whether  they  were 
between  the  rails  or  not,  and  still  others  only  located 
them  at  or  about  the  crossing.    The  case  of  lUinois 
Cent.  R.  Go.  v.  Nowichi,  148  HI.  29,  is  much  like  this 
case.    There  plaintiff's  intestate  was  killed  upon  a 
street  crossing  while  going  towards  home  by  his  usual 
route.    He  was  last  seen  a  minute  before  he  was  struck, 
standing  on  the  crossing  between  the  rails  of  the  west 
track  and  waiting  for  the  passage  of  a  train  on  the  east 
track.    The  court  said  that  it  was  reasonable  to  sup- 
pose that  his  attention  was  directed  to  the  train  which 
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obstructed  his  way  and  that  he  expected  no  train  on 
the  west  track  while  the  other  train  was  standing  in 
front  of  him,  and  that  the  evidence  tended  to  show  that 
he  was  acting  reasonably  in  pnrsnance  of  his  purpose 
to  go  home  as  men  ordinarily  act  under  like  circum- 
stances.   The  court  said  that  the  fact  that  he  was 
standing  between  the  rails  was  a  circumstance  to  be 
considered  by  the  jury  with  all  other  facts  in  deter- 
mining whether  he  used  ordinary  care,  but  was  not 
conclusive  proof  of  negligence;  that  he  had  a  lawful 
right  to  be  upon  any  part  of  the  crossing,  and  whether, 
under  all  the  circumstances,  he  exercised  proper  care 
for  his  personal  safety  in  being  between  the  rails  was 
a  question  of  fact.   It  was  there  held  that  proof  that  he 
was  a  sober,  industrious  man,  possessed  of  all  his  fac- 
ulties, also  tended  to  prove  that  he  was  in  the  exer- 
cise of  proper  care,  and  that  when  no  one  saw  the  kill- 
ing, due  care  may  be  inferred  from  the  circumstances. 
In  Chicago,  B.  d  Q.  R.  Co.  v.  Gunderson,  174  HI.  495, 
where  plaintiff  ^s  intestate  was  killed  by  being  struck 
by  a  moving  train  while  he  was  upon  the  railroad 
track,  the  court  held,  as  competent,  proof  that  he  was  a 
steady,  sober  and  industrious  man,  in  good  health  and 
so  situated  that  it  was  fairly  inferable  that  the  in- 
stincts of  self-preservation  were  as  strong  in  him  as 
in  other  men,  and  it  held  that  these  facts  of  themselves 
largely  tended  to  prove  that  he  exercised  due  care. 
In  Illinois  Cent.  R.  Co.  v.  Prichett,  210  111.  140,  plain- 
tiflf's  intestate  was  killed  by  the  explosion  of  his  en- 
gine, and  no  other  person  was  in  the  cab  so  that  he 
could  see  the  acts  and  conduct  of  the  engineer,  except 
the  fireman,  who  was  also  killed  by  the  explosion. 
Other  witnesses  saw  the  engine  explode  but  they  could 
not  see  what  the  deceased  did  at  the  time  of  and  im- 
mediately before  the  explosion.    The  court  held  that 
proof  was  properly  admitted  to  show  the  general  rep- 
utation of  the  deceased  as  a  careful  and  competent 
engineer  and  a  sober  maHi  and  that  such  testimony 


298  Apfellatb  Cottbts  ow  Illinois. 

Follett  ▼.  IIlinolB  Central  R.  Ck>.,  200  IlL  App.  289. 

tended  to  show  that  he  exercised  ordinary  care  at  the 
time  of  the  explosion.  The  same  role  has  been  fol- 
lowed in  numerous  other  cases.  Appellant  cites  cases 
in  answer  to  this,  but  we  do  not  find  them  applicable  so 
far  as  they  use  any  different  language.  In  reality 
they  confirm  what  was  said  in  the  cases  which  we  have 
cited.  If  the  proof  now  under  discussion  had  been  ad- 
mitted it  would  under  these  authorities  have  tended  to 
prove  that  Zemlik  was  in  the  exercise  of  due  care  at 
the  time  he  was  struck,  and  it  may  be  the  jury  would 
have  considered  it  sufScient  proof  of  that  allegation  in 
the  declaration.  Appellee  was  prevented  from  having 
the  benefit  of  this  proof  by  the  objections  and  motions 
to  exclude  made  by  appellant.  '^Appellant  cannot  be 
heard  to  object  that  a  fact  was  not  proved  where  the 
proof  was  prevented  by  his  objection.''  HaM  v. 
Brooks,  213  111.  134;  Chicago  A  A.  R.  Co.  v.  Walker, 
118  HI.  App.  397,  402,  and  cases  there  cited ;  American 
Ins.  Co.  V.  Meyers,  118  HI.  App.  484;  Rock  Island 
Cowiiy  V.  Rankin,  118  HI.  App.  499;  Home  Building 
d  Loan  Ass'n  v.  McKay,  118  HI.  App.  586.  Therefore 
appellant  cannot  be  heard  to  argue  here  that  the  evi- 
dence does  not  show  that  Zemlik  was  in  the  exercise  of 
due  care.  But,  aside  from  that,  when  all  the  evidence 
is  considered,  we  think  the  jury  were  warranted  in 
finding  for  appellee  on  that  subject.  The  switch  en- 
gine and  the  various  cars  it  was  moving  were  passing 
back  and  forth  across  this  highway  over  which  he 
wished  to  travel.  The  switch  engine  was  bumping  into 
cars  frequently,  and  it  made  much  noise  in  reversing 
from  time  to  time.  All  this  tended  to  distract  the  at- 
tention of  Zemlik  from  the  engine  standing  on  the  main 
track  north  of  him.  Zemlik  also  had  a  right  to  rely 
upon  appellant  to  obey  the  city  ordinances.  Illinois 
Cent.  R.  Co.  v.  Gilbert,  157  HI.  354;  Baltimore  S  O. 
8.  W.  Ry.  Co.  V.  Then,  159  HI.  535 ;  East  St.  Louis  Con- 
necting Ry.  Co.  V.  Eggman,  170  111.  538;  Dukeman  v. 
Cleveland,  C,  C.  A  St.  L.  Ry.  Co.,  237  111.  104;  Elffitt 
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City  Banking  Co.  v.  Chicago,  M.  d  St.  P.  By.  Co.,  160 
111.  App.  364,  375.  He  had  a  right  therefore  to  rely 
upon  it  that  no  engine  or  ear  would  approach  that 
crossing  in  the  nighttime  without  a  conspicuous  light 
upon  its  advancing  end  and  without  the  blowing  of  a 
whistle  or  the  ringing  of  a  bell,  aad  that  no  engine  with 
a  freight  car  would  come  to  that  place  at  a  greater 
speed  than  six  miles  per  hour.  In  determining  this 
question  of  due  care  the  jury  had  a  right  to  consider 
also  the  instinct  common  to  man,  prompting  to  the 
preservation  of  life  and  the  avoidance  of  danger. 

Complaint  is  made  of  the  second  instruction,  given 
at  the  request  of  appellee,  which  was  to  the  effect  that 
if  the  jury  found  the  defendant  guilty  of  the  negli- 
gence charged  and  that  the  same  resulted  in  the  death 
of  Zemlik,  then  plaintiff  was  entitled  to  recover  for  the 
benefit  of  the  widow  and  next  of  kin  such  damages  as 
the  jury  considered  from  the  evidence  just  compensa- 
tion for  the  pecuniary  injuries,  if  any,  which  the  evi- 
dence shows  that  the  widow  and  next  of  kin  sustained 
by  reason  of  said  death.  It  is  contended  that  this  omits 
the  element  of  due  care.  We  regard  such  an  instruc- 
tion as  open  to  criticism,  and  would  much  prefer  an  in- 
struction which  began:  **If  you  find  for  the  plaintiff 
under  the  evidence.  ^^  But  from  an  early  day  the  Su- 
preme Court  has  held  that  instructions  substantially 
in  this  form  relate  solely  to  the  measure  of  damages 
and  need  not  contain  the  requirement  that  they  should 
find  that  the  plaintiff  or  the  deceased  was  in  the  exer- 
cise of  due  care.  Among  such  cases  are  Illinois  Cent. 
B.  Co.  V.  Gilbert,  157  111.  354 ;  Elgin,  J.  <&  E.  By.  Co.  v. 
Thomas,  215  HI.  158;  Bonato  v.  Peahody  Coal  Co., 
248  HI.  422,  and  many  other  cases  cited  in  the  fore- 
going. Under  these  authorities  it  was  not  error  to  give 
said  second  instruction. 

It  is  argued  that  the  verdict  was  excessive  and  that 
for  that  reason  a  new  trial  should  have  been  awarded. 
Zemlik  was  thirty-six  years  old  at  the  time  of  his  death 
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and  was  a  healthy  and  able-bodied  man.  He  had  an 
employment  at  which  he  worked  fourteen  days  and 
fourteen  nights  each  month  at  $2.75  per  day  or  night, 
which  if  he  worked  all  the  time  would  bring  him  $924 
a  year.  He  married  his  wife  in  LaSalle  and  left  a 
widow  and  three  children,  who  at  the  time  of  his  death 
were  aged  five,  four  and  three  years.  Considering  his 
reasonable  expectation  of  life,  no  one  could  say  that 
his  widow  and  children  would  not  have  been  benefited  in 
the  amount  of  this  verdict  before  the  children  had 
reached  their  majority.  The  widow  and  children  went 
to  Austria  ten  months  before  his  death,  but  there  is 
nothing  to  show  that  this  was  without  his  consent  or 
that  he  failed  to  support  them  thereafter,  and  the  fact 
that  they  had  gone  to  Austria  does  not  seem  to  us  to 
change  their  rights  in  any  respect.  The  jury  might 
have  fotmd  a  less  sum  as  damages,  but  we  cannot  say 
from  the  evidence  that  they  should  have  done  so,  or 
that  they  erred  in  fixing  the  amount  they  did. 

We  find  no  reversible  error  in  the  record  and  the 
judgment  is  therefore  affirmed. 

Affirmed. 
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Elizabetli  Pooler^  Appellant,  y,  Pliny  0.  Sonthwlck^ 

Appellee. 

Oen.  No.  6,025.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Joe 
A.  Davis,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Reversed  and  remanded.    Opinion  filed  April  14»  1916. 


Statement  of  the  Case. 

Action  by  Elizabeth  Pooler,  plaintiff,  against  Pliny 
C.  Southwick,  defendant,  to  recover  damages  for  per- 
sonal injnries.  From  a  judgment  for  defendant,  plain- 
tiff appeals. 

In  Jnne  or  Jnly,  1904,  the  plaintiff,  Elizabeth  Pooler, 
was  riding  on  a  public  highway  with  her  niece  in  a 
horse-drawn  carriage.  The  horse  became  frightened 
by  an  approaching  automobile  driven  by  the  defend- 
ant, and  plaintiff  was  thrown  from  the  carriage  and 
seriously  injured.  July  6,  1905,  she  began  this  action 
to  recover  for  that  injury  and  filed  a  declaration  charg- 
ing only  common-law  negligence  in  carelessly  and  neg- 
ligently running  and  operating  the  automobile  upon  a 
public  highway.  On  February  27,  1907,  she  filed  two 
additional  counts  to  the  declaration,  declaring  upon 
the  Act  of  1903  to  regulate  speed  of  automobiles 
(Kurd's  Eev.  St.  1903,  chap.  121,  par.  269a).  It  was 
provided  in  that  act  in  section  1  that  an  automobile 
should  not  be  driven  along  any  road  or  highway  faster 
than  fifteen  miles  per  hour;  in  section  2,  that  when  a 
horse  driven  upon  the  road  became  frightened  by  the 
approach  of  an  automobile  the  driver  should  bring  the 
machine  to  a  full  stop ;  and  in  section  4,  that  in  an  ac- 
tion for  damages  proof  of  the  violation  of  either  of 
those  provisions  should  constitute  negligence.  She  al- 
leged in  the  first  additional  count  a  failure  to  bring  the 
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automobile  to  a  full  stop  when  the  horse  began  to  get 
f  rightenedy  and  in  the  second,  the  running  of  the  car 
at  a  speed  in  excess  of  fifteen  miles  per  hour,  and 
otherwise  indicated  an  intention  to,  in  these  counts, 
ground  her  right  of  recovery  on  that  statute.  The  de- 
fendant pleaded  the  general  issue  to  the  original  (or 
common-law)  count.  He  demurred  to  each  of  the  addi- 
tional counts,  which  demurrer  was  overruled.  He  then 
pleaded  the  Two- Year  Statute  of  Limitations  to  the 
additional  counts  on  the  theory  that  they  each  stated  a 
new  and  different  cause  of  action.  A  demurrer  to  this 
plea  was  sustained  and  he  abided  by  the  plea.  A  jury 
.trial  followed  and  resulted  in  a  verdict  and  judgment 
for  the  defendant. 

DuNGAK  &  O'CoNOB  and  Buttebs  &  Clabk,  for  ap- 
pellant. 

Bbowne  &  WiLBY,  for  appellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbos,  f  1035* — \x>hat  i%  effect  of  failure  to  asiign 
questions  as  error.  RuUngs  of  the  trial  court,  not  assigned  as  error, 
will  not  be  considered  on  appeal. 

2.  Statutes,  f  159* — what  was  effect  of  repeal  of  AutomolHle  Act 
of  1909.  A  recovery  may  be  had  under  the  Automobile  Act  of  1903, 
in  an  action  begun  before  its  repeal,  for  an  injury  sustained  whUe 
it  was  in  force. 

8.  Witnesses*  f  278* — when  may  ^e  impeached.  When  a  witness, 
upon  .cross^zamination,  neither  directly  admits  nor  denies  acts  or 
declarations  about  which  he  is  questioned,  it  is  competent  for  the 
adversary  to  prove  .the  affirmative. 

4.  iNSTBUcnoNB*  f  111* — when  mAiy  not  ignore  counts.  Ignoring 
valid  counts  of  a  declaration  in  instructions  is  reversible  error. 


•See  nUnola  Notee  Dlveei.  Vele.  XI  to  XV,  and  OamalattY*  QuHetIr, 
topio  and  eectloa  namber. 


SscoND  District — Apkosj  1916.  303 

Dinneen  y.  City  of  Ottawa,  200  IlL  App.  303. 


Miehael  Dinneen^  Appellee^  y.  City  of  Ottawa^  Appel- 
lant* 

Gen.  No.  6yl08.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Clrcait  Court  of  La  Salle  county;  the  Hon.  Ed- 
«AB  Eldbxdox^  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  14,  1916. 

Statement  of  the  Case. 

Action  by  Michael  Dinneen,  plaintiff,  against  City  of 
Ottawa,  defendant,  to  recover  damages  for  personal  in- 
jnries  sustained  by  stepping  into  a  hole  in  a  street 
near  a  sidewalk  in  defendant  city.  From  a  judgment 
for  plaintiff,  defendant  appeals. 

Plaintiff  was  at  the  time  of  the  injury  a  man  about 
seventy  years  old.  He  had  lived  in  Ottawa  a  great 
many  years  and  had  been,  for  a  number  of  years,  a 
member  of  the  city  council,  his  last  term  of  oflSce  ex- 
piring about  eight  months  before  the  accident,  a  part 
of  the  time  serving  as  chairman  of  the  street  and  alley 
committee,  and  a  part  of  the  time  as  a  member  of  the 
sidewalk  committee. 

At  the  northwest  corner  of  Columbus  and  Joliet 
streets  there  was  a  hole,  or  excavation,  near  the  angle 
made  by  the  sidewalks  where  years  before  a  catch-basin 
for  the  sewer  had  been  put  in  there  and  the  hole  left 
open.  There  was  no  guard  protecting  the  hole.  There 
-would. be  little  danger  from  it  in  the  daytime.  A 
pedestrian  would  not  fall  into  it  if  he  kept  on  the  side- 
walk as  he  turned  the  right  angle  to  cross  the  street. 
The  accident  happened  at  about  eleven  o  'clock '  of 
a  dark  night.  The  street  was  dark  at  that  place. 
Plaintiff  was  walking  north  on  Columbus  street  and  in- 
tending to  turn  at  a  right  angle  and  go  east  and  walk  on 
Joliet  street.  He  mistook  the  place,  and  turned  just 
before  reaching  the  walk,  falling  into  the  hole  and 
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thereby  receiving  the  injury  complained  of.  The 
ground  was  hard  and  level  at  the  place  where  he 
turned,  and  he  thought  he  was  still  on  the  walk.  He 
had  theretofore  been  accustomed  to  walk  to  his  home 
in  this  direction  on  Columbus  and  Joliet  streets,  but 
had  habitually  used  the  other  side  of  the  street. 

Beotob  C.  Hitt,  for  appellant. 

Bbownb  &  Wiley,  for  appellee. 

Mb.  Justice  Cabkbs  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Municipal  cobpobations,  f  1107* — when  knowledge  5]f  pedei- 
trian  of  defect  in  street  question  for  iury.  In  an  action  against  a 
city  by  a  former  member  of  the  council  to  recoyer  damages  for  per- 
sonal injurlea  Bustained  on  a  dark  nlght»  as  the  result  of  stepping 
off  a  sidewalk  and  falling  into  a  hole  in  a  street,  where  It  ap- 
peared that  plaintiff  had  long  been  accustomed  to  use  such  street 
and  thought  he  was  turning  at  right  angles  on  another  intersecting 
sidewalk,  held  that  it  was  a  question  for  the  Jury  whether  plaintiff 
knew  of  the  hole  in  the  street. 

2.  Estoppel,  |  56*-^iofcen  former  member  of  dty  oounM  not  es- 
topped to  recover  for  personal  injuries  due  to  defect  in  street.  A 
former  member  of  a  city  council  is  not  precluded  from  recovery 
against  a  city  for  damages  for  injuries  sustained  as  the  result  of 
stepping  off  a  sidewalk  into  a  hole  in  the  street  because  of  the  fact 
that  such  defect  existed  at  the  time  he  left  office. 

3.  Municipal  cobpobations,  f  979* — when  city  guilty  of  actUm- 
able  negligence  in  neglecting  to  repair  or  guard  excavation.  In  an 
action  for  damages  for  personal  injuries  sustained  as  the  result  of 
a  pedestrian  stepping  off  a  sidewalk  Into  an  unguarded  hole  in  the 
street,  where  years  before  a  catch-basin  for  a  sewer  had  been  put  in 
and  the  hole  left  open,  held  that  the  city  was  guilty  of  actionable 
negligence  In  permitting  the  excavation  to  remain  in  such  con- 
dition, uncovered  and  unguarded. 

4.  Municipal  corpobations,  |  1025* — when  city  charged  with  no- 
tice of  defect  in  street.  A  city  is  charged  with  notice  of  the  exist- 
ence of  an  unguarded  hole  near  a  sidewalk  in  the  street  where  such 
hole  has  existed  for  years. 


•8ee  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CumvJLtMw  Qnartetly, 
topic  and   section  number. 
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6.  Municipal  cobpobationb,  |  1107* — when  contributory  negli- 
gence of  pedeMtrian  injured  by  itepping  off  iidewilk  into  unguarded 
hole  in  itreet  question  for  fury.  In  an  action  by  a  former  m^nber 
of  a  city  council  to  recover  damages  for  personal  injuries  sustained 
on  a  dark  night,  as  the  result  of  stepping  oft  a  sidewalk  into  an 
unguarded  hole  in  the  street  which  had  existed  for  years,  where  it 
appeared  that  plaintiff  was  familiar  with  the  streets,  that  the  hole 
existed  during  his  term  of  office  as  a  member  of  the  city  council,  but 
that  he  thought  that  he  had  reached  an  intersecting  sidewalk  along 
which  he  intended  to  pass,  held  that  it  was  a  question  for  the  jury 
whether  plaintiff  was  exercising  ordinary  care  for  his  safety. 


William  F.  Wagner,  Defendant  In  Error,  t.  Gliieago, 
Boek  Island  ft  Paeifle  Railway  Company,  PlaintifT 
in  Error. 

Oen.  No.  6,141. 

1.  MAsnB  AKD  BSBTANT,  |  98* — When  Federal  Employen^  Lia- 
Mlity  Act  appliea.  The  FMlerai  Employers'  Liability  Act  applies 
only  when  the  carriers  and  their  serrants  are  both  engaged  in  inter- 
state commerce. 

2.  Masteb  Aim  sEBTAifT,  |  Z02^— When  defense  of  aasumed  riik 
unavailable.  The  defense  of  assumed  risk  is  unavailable  in  an  ac- 
tion by  an  employee  engaged  in  interstate  commerce,  where  the  in- 
juries are  the  result  of  failure  to  comply  with  the  Federal  Safety 
Appliance  Act 

3.  Master  aivb  bkbyakt,  |  98* — when  declaration  in  action  under 
Federal  Employen^  Liability  Act  must  allege  parties  engaged  in  in^ 
terstate  commerce.  In  an  action  by  a  railroad  employee  for  damages 
for  personal  injuries,  in  order  that  plaintiff  may  bring  himself 
within  the  requirements  of  the  Federal  Employers'  Liability  Act, 
he  must  aver  in  his  declaration  that  the  parties  were  at  the  time 
engaged  in  interstate  commerce. 

4.  Pleaduto,  I  476* — when  defective  and  ambiguous  allegation 
cured  after  verdict,  A  defective  and  ambiguous  allegation  in  a 
declaration  in  an  action  for  personal  injuries  by  a  railroad  employee 
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against  a  railroad  engaged  in  Interstate  commerce  under  the  FM- 
eral  Employers'  Liability  Act,  as  to  the  plaintiff  and  defendant  be- 
ing engaged  In  interstate  commerce,  Is  cared  after  verdict 

5.  CoMMSBCE,  I  4* — when  evidence  Mufflcient  to  eatdblish  prima 
facie  case  that  employee  engaged  in  interstate  commerce.  In  an 
action  by  a  railroad  switching  foreman  for  damages  for  Injuries  sus- 
tained as  the  result  of  his  foot  being  crushed  between  two  loaded 
foreign  cars  while  attempting  to  loosen  a  coupler  of  one  of  them 
by  kicking  It,  evidence  held  sufficient  to  establish  a  prima  fade  case 
that  plaintiff  was  engaged  In  Interstate  commerce. 

6.  Appeai.  and  ebbob,  I  1618* — when  error  in  admitting  second- 
ary evidence  cured.  Any  error  In  admitting  secondary  evidence  as 
to  the  contents  of  documents  without  first  lajring  a  proper  tounda- 
tlon' therefor  Is  cured  where  it  subsequently  appears  that  the  party 
offering  such  evidence  caused  a  suhpcsna  duces  tecum  to  issue  for 
such  documents  and  was  unable  to  find  them. 

7.  Masteb  and  sebvant,  §  704* — when  noncompliance  vMh  Safety 
Appliance  Act  proximate  cause.  In  an  action  by  a  railroad  switch- 
ing foreman  for  damages  for  personal  injuries  sustained  as  the  result 
of  his  foot  being  crushed  between  two  cars  used  in  Interstate  com- 
merce, while  attempting  to  kick  loose  a  defective  coupler  for  the 
purpose  of  coupling  such  cars,  evidence  held  sufficient  to  show  that 
the  failure  of  the  railroad  company  to  comply  with  the  Federal  Ap- 
pliance Act  contributed  to  and  was  the  proximate  cause  of  the  in- 
jury to  plaintiff. 

8.  Masteb  and  sebvant,  |  801* — when  instruction  stating  Fed- 
eral statute  in  action  under  Federal  Employers*  Liability  Act  cor- 
rect. In  an  action  under  the  Federal  Employers'  Liability  Act  by  a 
railroad  switchman  engaged  in  interstate  commerce,  for  Injuries 
sustained  due  to  a  defective  car  coupler,  an  Instruction  stating  the 
Federal  statute  approved. 

9.  Evidence,  |  74* — when  evidence  as  to  defective  condition  of 
coupler  on  car  other  than  one  alleged  to  "be  defective  admissible  as 
part  of  res  gestm.  In  an  action  under  the  Federal  Employers'  Lia- 
bility Act  by  a  railroad  switchman,  for  damages  for  Injuries  sus- 
tained as  the  result  of  the  crushing  of  his  foot  while  attempting  to 
kick  loose  a  defective  coupler  on  one  of  two  cars  engaged  in  inter- 
state commerce,  which  he  was  attempting  to  couple,  evidence  as  to 
the  defective  condition  of  the  coupler  on  the  other  car  held  admis- 
sible as  part  of  the  res  gestm^  although  the  condition  of  the  coupler 
of  the  other  car  was  alone  complained  of  in  the  pleadings. 

10.  Evidence,  §  74* — when  evidence  as  to  manner  of  cars  heing 
coupled  coming  together  admissible  as  part  of  res  gestm.    In  an  ao- 

•See  lUinolt  NotM  Dljrest.  VoU.  XI  to  XV,  Mid  CmaalatlTe  Quarterly,  hmm 
topto  and  Bection  namber. 
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tion  under  the  Federal  Employers'  Ldabillty  Act  for  damages  for 
personal  injuries  to  a  railroad  switchman,  sustained  as  the  result 
of  the  defective  condition  of  a  coupler  on  one  of  two  interstate 
cars  which  he  was  attempting  to  kick  loose  for  the  purpose  of 
coupling  the  cars,  held  that  evidence  as  to  the  manner  of  the  cars 
coming  together  was  admissible  as  part  of  the  res  geatce. 

11.  Evidence,  S  148* — when  plaintiff  may  exhibit  injured  limb 
to  jury  in  action  far  personal  injuries.  In  an  action  for  damages 
for  personal  injuries  to  a  leg  of  a  perspn  negligently  caused,  it  is 
permissible  for  the  plaintiff  to  exhibit  the  injured  limb  to  the  Jury. 

12.  Damages,  §  122* — when  verdict  for  injury  to  foot  of  railroad 
8uHtchm4in  not  excessive.  In  an  action  by  a  railroad  switchman 
under  the  Federal  ESmployers'  Liability  Act  for  damages  for  injury 
to  his  foot  while  attempting  to  kick  loose  a  defective  car  coupler, 
held  that  a  verdict  for  $8,000  was  not  excessive. 

13.  Appeal  and  ebbob,  §  1772* — when  judgment  not  reversed,  A 
judgment  will  not  be  reversed  for  slight  errors. 

14.  Masteb  and  SEavANT,  I  430* — when  defense  of  contributory 
negligence  unavailable.  In  an  action  under  the  Federal  Employers* 
Liability  Act,  the  defense  of  contributory  negligence  is  unavailable 
where  the  injuries  are  the  result  of  the  failure  to  comply  with  the 
Federal  Safety  Appliance  Act 

15.  Masteb  and  servant,  §  667* — when  presumed  that  railroad 
performing  duty  to  deliver  car  to  destination  at  time  of  injury  to 
employee.  In  an  action  under  the  Federal  Employers'  Liability  Act 
by  a  railroad  switchman  for  damages  for  personal  injuries  sustained 
while  attempting  to  kick  loose  a  defective  coupler  on  one  of  two 
cars  alleged  to  be  in  use  in  interstate  commerce,  where  it  appeared 
that  the  car  with  the  defective  coupler  was  on  a  side  track  and  was 
partly  unloaded,  but  that  plaintiff  was  about  to  move  it  to  the 
building  of  the  consignee  where  it  was  to  be  loaded  for  shipment  to 
another  State,  held  that  it  would  be  presumed  that  it  was  the  duty 
of  the  defendant  to  deliver  the  car  to  the  consignee  and  that  de- 
fendant was  delivering  it  at  the  time  of  the  accident,  notwith- 
standing defendant  had  permitted  it  to  be  opened  before  it  reached 
its  final  destination. 

Error  to  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Joe  A. 
Davis,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.  Affirmed.  Opinion  filed  April  14,  1916.  Rehearing  denied 
May  24,  1916. 

William  D.  Fullerton  and  A.  B.  Enoch,  for  plain- 
tiff in  error. 

•See  nUiioli  Notes  Dtgest,  Volfl.  XI  to  XT,  and  CnmnUtlTe  Ooarterij,  mmm 
t^Qte  maA  lectlon  nnmbor. 
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Frank  H.  Haybs  and  Buttbbs  &  Glabx.,  for  defend- 
ant in  error. 

Mr.  Justice  Carnes  delivered  the  opinion  of  the 
court. 

August  21,  1912,  William  F.  Wagner,  about  thirty- 
six  years  old,  plaintiff  below  (defendant  in  error  here), 
was  employed  by  the  Chicago,  Bock  Island  and  Pacific 
Railway  Company,  defendant  below  (plaintiflP  in  error 
here),  as  foreman  of  a  switching  crew  operating  in  its 
yards  at  Morris,  Illinois.  In  the  course  of  his  employ- 
ment that  day  he  undertook  to  couple  two  cars,  one  of 
them  equipped  with  a  *' Major''  coupler,  and  the  other 
with  a  ** Gould''  coupler.  He  had  before  discovered 
that  the  knuckle  of  the  Major  coupler  was  not  in  work- 
ing order,  and  had  closed  it.  It  was  only  necessary  to 
have  the  knuckle  of  one  of  the  couplers  in  order.  As 
the  Major  car  was  moved  by  the  engine  towards  the 
Gould  car  he  went  to  the  Gould  coupler  and  attempted 
to  adjust  the  knuckle  so  that  the  coupling  would  be 
made.  The  knuckle  was  defective,  and  failing  to  ad- 
just it  with  his  hand  he  stepped  back  and  kicked  the 
coupler  to  loosen  it.  His  foot  was  caught  and  crushed 
between  the  two  cars.  He  brought  this  action  to  re- 
cover for  that  injury.  The  case  was  submitted  to  a 
jury  on  two  counts  of  the  declaration.  The  first  in- 
tended to  charge  negligence  arising  from  a  violation 
of  the  Federal  Safety  Appliance  Act,  the  second  charg- 
ing liability  under  the  Federal  Employers'  Liability 
Act,  and  its  amendments,  but  counting  on  a  failure  of 
the  defendant  to  equip  a  car  with  such  a  coupler  as  is 
required  by  the  Safety  Appliance  Act  as  the  cause  of 
the  injury.  Each  count  alleged,  and  the  proof  showed, 
that  the  defendant  was  engaged  in  interstate  com- 
merce. Whether  the  declaration  sufficiently  avers  that 
the  plaintiff  was  at  the  time  and  place  employed  by  the 
defendant  in  interstate  commerce,  and  whether  the  evi- 
dence shows  that  to  be  the  fact,  are  questions  much 
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controverted  by  counsel.  The  jury  returned  a  verdict 
in  favor  of  the  plaintiff  for  $8,000  and  the  court,  aftor 
overruling  motions  by  the  deifendant  for  a  new  trial 
and  in  arrest  of  judgment,  entered  judgment  for  that 
amount. 

It  is  obvious  if  a  servant  is  employed  in  interstate 
commerce  at  any  given  time  and  place,  his  masier  is 
also  then  and  there  so  engaged.  But  the  converse  is 
not  necessarily  true.  The  defendant  in  this  case  is  all 
the  time  engaged  in  interstate  commerce,  but  many  of 
its  employees  are  at  different  times  and  places  not  so 
employed.  The  Federal  Act  applies  only  when  the 
carriers  and  their  employees  are  both  engaged  in  in- 
terstate commerce.  {Second  Employers^  Liability 
Cases,  223  U.  S.  1,  49  [1  N.  C.  C.  A.  875] ;  IlUnois  Cent. 
R.  Co.  V.  Behrens,  233  U.  S.  473  [10  N.  C.  C.  A.  153].) 
If  at  the  time  in  question  the  plaintiff  was  employed  in 
interstate  commerce  and  his  injury  resulted  from  a 
failure  of  the  defendant  to  comply  with  the  Federal 
Safety  Appliance  Act,  the  questions  of  contributory 
negligence  and  assumed  risk  are  eliminated.  The  Fed- 
eral Employers'  Liability  Act  is  quoted  in  part,  and 
many  questions  arising  thereunder  discussed  in  Staley 
V.  Illi/nois  Cent.  R.  Co.,  268  HI.  356.  It  is  provided  in 
section  3  of  the  Act  that  the  employee  shall  not  be  held 
'*  guilty  of  contributory  negligence  in  any  case  where 
the  violation  by  such  common  carrier  of  any  statute 
enacted  for  the  safety  of  employees  contributed  to  the 
injury  or  death  of  such  employee. '  *  And  in  section  4, 
that  the  employee  *  *  shall  not  be  held  to  have  assumed 
the  risks  of  his  employment  in  any  case  where  the  vio- 
lation by  such  common  carrier  of  any  statute  enacted 
for  the  safety  of  employees  contributed  to  the  injury 
or  death  of  such  employee.'* 

It  is  argued  that  the  Federal  Employers'  Liability 
Act  gives  a  new  right  or  privilege  and  that  the  party 
claiming  such  right  must  bring  himself  within  the  re- 
quirement of  the  statute  in  his  pleading;  must  show 
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that  he  comes  within  the  circamstances  or  possesses 
the  conditions  or  qualifications  named  by  the  statute  as 
requisite  to  the  right  or  privilege  claimed ;  and  GiUes- 
pie  V.  Fulton  OU  <&  Gas  Co.,  236  HI.  188,  is  cited  in  sup- 
port of  that  general  role,  and  said  that  under  that  rule 
it  is  imperative  that  the  plaintiff  should  aver  in  his 
declaration,  in  words  or  substance,  that  he  was,  at  the 
time  and  place  in  question,  engaged  in  interstate  com- 
merce. We  think  it  true  that  the  declaration  must  show 
facts  from  which  it  appears  that  the  parties  were  en- 
gaged in  interstate  commerce.  There  has  been  conflict 
and  diversity  of  opinion  in  the  State  courts  in  relation 
to  necessary  pleadings  under  the  statute,  as  will  be 
seen  by  reference  to  Roberts  Injuries  Interstate  Em- 
ployees, section  150,  and  following  sections,  and  in 
Toledo,  St.  L.  <&  W.  R.  Co.  v.  Slavin,  236  U.  S.  454, 
language  is  used  which  carelessly  read  might  indicate 
that  there  could  be  no  recovery  without  the  averment. 
In  that  case  the  pleadings  contained  no  reference  to 
the  Employers'  Liability  Act.  The  trial  court  denied 
the  defendant's  right  to  interpose  a  defense  under  that 
act.  The  United  States  Supreme  Court  held  that  the 
defendant  had  a  right  to  disprove  liability  by  showing 
that  the  injury  had  been  inflicted  while  the  plaintiff 
was  employed  in  interstate  business,  and  said:  **If 
without  amendment,  the  case,  proceeded  with  the  proof 
showing  that  the  right  of  the  plaintiff  and  the  liability 
of  the  defendant  had  to  be  measured  by  the  Federal 
statute,  it  was  error  not  to  apply  and  enforce  the  pro- 
visions of  that  law ; ' '  but  it  did  not  say  that  the  case, 
without  amendment,  might  proceed  to  judgment  for 
the  plaintiff.  And  in  the  earlier  case  of  Brinkmeier  v. 
Missouri  Pac.  Ry.  Co.,  224  TJ.  S.  268,  it  was  held  in  an 
action  under  the  Safety  Appliance  Act  that  it  was 
necessary  to  allege  that  the  car  involved  was  engaged 
in  interstate  commerce,  and  that  in  the  absence  of  such 
an  allegation  the  pleadings  did  not  state  a  cause  of  ao- 


Sboond  Distsiot— ApBiLy  1916.  311 

Wagner  v.  Chicago,  Rock  Island  ft  Pacific  Ry.  Ck>.,  200  IlL  App.  805. 


tion  tinder  fhe  original  act.  Bnt  it  is  enough,  if  it  was 
sufficiently  averred,  to  be  good  after  verdict. 

The  second  count  is  admitted  to  sufficiently  charge 
that  the  defendant  was  engaged  in  interstate  com- 
merce. After  so  alleging,  it  charges  the  defendant's 
duty  to  equip  its  cars  with  couplers  coupling  automat- 
ically by  impact,  and  which  could  be  coupled  or  un- 
coupled without  the  necessity  of  a  person  going  be- 
tween the  ends  of  the  cars  to  couple  or  uncouple  the 
same,  and  its  duty  not  to  use  or  permit  to  be  used  on 
its  said  railroad  cars  not  so  equipped.  It  then  refers 
to  the  Act  of  Congress  creating  liability  in  damages 
to  persons  suffering  injury  while  employed  by  such 
carriers  in  such  commerce  resulting  from  any  defect 
or  insufficiency  due  to  its  negligence ;  avers  that  at  the 
time  and  place  in  question  the  defendant  used  the 
car  with  the  defective  coupler  in  question,  and  adds : 
' '  That  it  then  and  there  became  and  was  the  duty  of 
the  plaintiff,  as  such  switchman  and  employee  of  the 
defendant  engaged  in  interstate  commerce,  as  afore- 
said, at  to-wit :  the  City  of  Morris,  aforesaid,  to  couple 
such  car  so  equipped  with  said  defective,  broken  and 
inoperative  coupler,  onto  a  certain  other  car  then  upon 
the  track  of  the  defendant."  The  clause  ''as  such 
switchman  and  employee  of  the  defendant  engaged  in 
interstate  commerce, ' '  may  be  read  signifying  that  the 
plaintiff  was  so  engaged,  or  that  the  defendant  was  so 
engaged.  The  pleading  is  ambiguous  and  would  have 
been  bad  on  demurrer,  but  we  are  inclined  to  hold  it 
good  after  verdict  on  the  authority  of  Sargent  Co.  v. 
Bauhlis,  215  111.  428,  and  authorities  there  cited,  and 
other  authorities  cited  by  us  in  Jacohson  v.  Ramey, 
Gen.  No.  6,076,  200  HI.  App.  96 ;  and  Paden  v.  Chicago, 
R.  I.  £  P.  Ry.  Co.,  Gen.  No.  6,142,  200  111.  App.  100. 
Therefore,  the  motion  in  arrest  of  judgment  based  on 
the  assumed  insufficiency  of  the  declaration  was  prop- 
erly overruled. 

It  is  contended  that  the  evidence  does  not  show  that 
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the  plaintiff  was  employed  in  interstate  commerce.  He 
testified  that  the  car  with  the  Major  coupler  was  de- 
livered in  the  yards  on  the  morning  of  the  accident  or 
the  evening  before ;  that  it  was  billed  from  Tennessee 
and  loaded  with  cotton  seed  meal  to  be  delivered  to  the 
Quaker  Oats  people;  that  the  car  with  the  Gould 
coupler  was  shipped  from  Tennessee  to  the  Quaker 
Oats  people  and  loaded  with  cotton  seed,  and  was  be- 
ing unloaded  and  that  he  was  about  to  move  it  from 
where  it  stood  on  the  track  down  to  the  Quaker  Oats 
building,  where  it  was  to  be  loaded  for  Pennsylvania 
shipment ;  that  there  were  then  in  the  yard  cars  to  deal 
with  from  all  the  railroads,  the  New  York  Central,  the 
Wabash,  the  Pere  Marquette,  and  from  all  over  the 
United  States ;  that  the  car  with  the  Major  coupler  was 
a  foreign  car.  This  evidence,  if  competent,  was  suffi- 
cient to  make  a  prima  facie  case.  Mattocks  v.  Chicago 
£  A.  Ry.  Co.,  187  111.  App.  529;  Devine  v.  Chicago,  R. 
I.  (6  P.  Ry.  Co.,  185  111.  App.  488.  In  the  latter  case 
there  was  only  the  testimony  that  there  were  some  cars 
in  the  train  going  out  of  the  State  and  some  going  to 
points  in  the  State.  The  Appellate  Court  said  the  evi- 
dence was  slight,  but  was  not  contradicted,  and  held  it 
sufficient.  The  case  was  affirmed  by  the  Supreme  Court 
and  reported  in  266  HI.  248.  But  it  is  claimed  that  this 
evidence  was  not  competent  because  plaintiff  testified 
on  cross-examination  that  he  obtained  his  information 
as  to  the  origin  of  the  cars  from  waybills  that  he  in- 
spected in  the  course  of  his  duty  as  switchman  for  the 
company.  The  court  overruled  the  defendant's  mo- 
tion to  exclude  this  testimony.  Appellee  argues  that 
the  testimony  was  competent  as  a  fact  coming  to  the 
witness'  knowledge  in  his  usual  course  of  business, 
falling  within  the  rule  announced  in  First  Nat.  Bank 
of  Decatur  v.  Priest,  50  HI.  321;  Weaver  v.  Crocker, 
49  111.  461,  464;  and  the  Chicago,  B.  A  Q.  R.  Co.  v. 
George,  19  HI.  510.    But  we  think  it  unnecessary  to  de- 
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termine  that  question,  because  it  afterwards  appeared 
during  the  trial  that  the  plaintiff  had  caused  a  sub- 
pcena  duces  tecum  to  issue  for  the  production  of  pa- 
pers, including  such  waybills,  and  the  defendant  was 
unable  to  find  them.  If  this  testimony  had  been  first 
introduced,  secondary  evidence  of  the  waybills  would 
have  been  proper  when  offered,  and  if  it  should  have 
been  excluded  when  offered  because  of  the  lack  of  such 
evidence  at  that  time,  the  error  was  cured  when  it 
afterwards  appeared  that  the  originals  were  lost. 

We  conclude  that  the  allegations  and  proofs  each 
sufficiently  show  that  the  plaintiff  was  employed  in  in- 
terstate commerce;  that  the  failure  of  the  defendant 
to  comply  with  the  Federal  Appliance  Act  contributed 
to  and  was  the  proximate  cause  of  the  injury.  It  fol- 
lows that  under  sections  3  and  4  of  the  Federal  Em- 
ployers' Liability  Act  there  is  no  question  of  contrib- 
utory negligence  or  assumed  risk  involved.  (Lucas  v. 
Peoria  d  E.  Ry.  Co.,  171  111.  App.  1,  in  which  certiorari 
was  denied  by  the  court.) 

Plaintiff's  second  instruction  is  complained  of.  It 
undertook  to  state  the  Federal  statute  and  was  pat- 
terned after  a  similar  instruction  that  was  approved 
by  the  court  in  Devine  v.  Chicago,  B.  I.  S  P.  Ry,  Co., 
185  HI.  App.  488,  496.  That  case  was  affirmed  by  the 
Supreme  Court  (266  111.  248),  and  the  instruction  held 
good.  The  reasoning  of  the  Supreme  Court  in  that 
case  applies  to  the  objections  raised  here.  It  is  argued 
that  the  court  erred  in  refusing  instructions  offered 
by  defendant.  We  are  of  the  opinion  that  the  instruc- 
tions, as  a  whole,  presented  the  law  to  the  jury  quite  as 
favorably  as  the  defendant  could  ask.  We  find  no  er- 
ror in  giving  or  refusing  of  instructions. 

It  is  argued  that  the  court  erred  in  permitting  evi- 
dence as  to  the  defective  condition  of  the  Major 
coupler,  because  it  is  said  it  was  the  Gould  coupler 
that  was  complained  of  in  the  pleadings  and  the  jury 's 
attention  should  have  been  confined  to  that.    A  similar 
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question  is  raised  as  to  the  introduction  of  evidence  as 
to  the  manner  of  the  cars  coming  together.  This  testi- 
money  was  a  part  of  the  res  gestte.  It  was  necessary 
to  describe  the  occurrence,  and  how  it  happened. 

It  is  assigned  as  error  that  the  plaintiff  was  per- 
mitted to  exhibit  the  injured  limb  to  the  jury.  Such 
evidence  is  permissible.  Chicago  Terminal  Transfer 
B.  Co.  V.  Kotoski,  199  HI.  383.  There  are  some  excep- 
tions and  modifications  to  the  rule.  The  Illinois  cases 
are  collected  in  MacNeil's  Illinois  Evidence,  page  505. 
We  find  nothing  in  the  action  of  the  court  in  that  re- 
gard contrary  to  established  rules. 

It  is  also  argued  that  the  Q-ould  car  had  reached  its 
destination  because  it  stood  on  a  side  track  and  had 
been  partly  unloaded.  We  assume  that  the  defendant's 
duty  was  to  deliver  it  to  the  Quaker  Oats  people,  and 
that  it  was  performing  that  duty,  notwithstanding  it 
had  permitted  it  to  be  opened  before  it  reached  its  final 
destination. 

It  is  urged  that  error  was  committed  in  statements 
of  plaintiff's  counsel  in  their  argument  to  the  jury. 
We  find  no  serious  error  in  that  respect.  There  is  lit- 
tle controversy  about  the  facts.  If  we  have  reached 
the  right  conclusion  as  to  the  law  there  is  not  much 
doubt  of  the  plaintiff's  right  of  recovery,  and  slight 
errors  should  not  affect  the  judgment.  We  cannot  say 
from  the  evidence  that  the  damages  were  excessive. 
We  find  no  substantial  error  in  the  record,  and  the 
judgment  is  therefore  aflSrmed. 

Affirtned. 
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John  Haneoek  Mutual  Life  Insuranee  Company  and 
C.  B.  Miller^  Beeelyer^  et  aL^  Appellees^  t.  William 
H.  Watson^  Appellant. 

Oen.  No.  6445. 

1.  L1A.NDL0BD  AHD  TiHANT,  |  526* — When  landlord  renting  an 
Mharei  has  title  to  crop.  Where  a  landlord  is  to  receive  as  rent  a 
share  of  the  crop,  which  is  to  be  delivered  to  him,  he  has  no  title 
to  the  crop  until  it  is  delivered. 

2.  L1A.NDLOBD  AND  TENANT,  |  526* — When  presumed  that  landlord 
has  title  to  crops  mortgaged  hy  him.  In  the  absence  of  evidence 
to  the  contrary,  it  will  be  presumed  that  a  landlord  who  mortgages 
growing  crops  has  title  to  them. 

3.  MoBTOAQEs,  I  134* — when  crops  covered  1>y  mortgage  on  land. 
Crops  growing  upon  mortgaged  lands  are  covered  by  the  mortgage, 
whether  planted  before  or  after  its  execution,  and  until  they  are 
severed  the  mortgage  attaches  as  well  to  the  crops  as  to  the  land, 
and  if  the  land  be  sold  for  condition  broken  before  severance,  the 
purchaser  Is  entitled  to  the  growing  crops,  not  only  as  against 
the  mortgagor  but  as  against  all  persons  claiming  in  any  manner 
through  or  under  him  subsequent  to  the  recording  of  the  mortgage. 

4.  Mortgages,  §  134* — when  m>ortgagor  entitled  to  crops.  Until 
foreclosure  or  possession  taken  by  a  mortgagee  of  crops  for  the 
breach  of  condition,  the  mortgagor  is  entitled  to  the  crops. 

5.  Mortgages,  |  134* — what  interest  nuyrtgagee  of  growing  crops 
receives.  The  mortgagor  in  possession  before  condition  broken  can- 
not»  by  mortgage,  convey  to  a  mortgagee  a  better  title  to  a  greater 
right  in  growing  crops  than  he,  the  mortgagor,  has. 

6.  Receivebs,  I  18* — what  interest  receiver  for  real  estate  ac- 
quires. A  receiver  for  mortgaged  real  property  acquires  only  the 
rights  of  the  mortgagor  therein. 

7.  MoBTOAOSS,  §  134* — what  does  not  constitute  severance  of 
crops  from  realty.  The  giving  of  a  chattel  mortgage  upon  growing 
crops  does  not  constitute  a  severance  of  the  crops  from  the  real 
estate  as  between  the  mortgagee  of  the  crop  and  the  holder  of  the 
real  estate  mortgage  on  the  land. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the  Hon. 
Abthub  W.  Des^m,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1915.    Affirmed.     Opinion  filed  April  14,  1916. 

•See  nitnels  Notes  Dlgeet,  Volt.  XI  to  XV.  and  Ciiiiiiil»tiTe  ilvarterly.  mom 
iople  and  Metlon  muBber. 
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Edwabd  p.  Habnet,  for  appellant 

Dteb  &  Whittbmobb  and  Beabiok  &  Mebks,  for  ap- 
pellees. 

Mb.  Justiob  Cabnes  delivered  the  opinion  of  the 
court. 

June  9, 1914,  Gertrude  Gordon  was  the  owner  of  875 
acres  of  farm  land  in  the  County  of  Kankakee,  sub- 
ject to  a  mortgage  of  $27,000  to  the  appellee,  John 
Hancock  Mutual  Life  Insurance  Company,  and  a 
junior  mortgage  to  another  party  for  $38,700.  The 
land  was  rented  by  her  in  parcels  to  different  tenants 
at  share  rent.  (The  terms  of  the  leasing  are  not  dis- 
closed.) On  that  day  she  executed  a  chattel  mortgage 
to  William  H.  Watson,  the  appellant,  on  her  interest 
in  acreage  of  growing  crops  described  as :  *  *  %  of  50 
acres  of  timothy  meadow;  40  per  cent,  of  200  acres 
planted  in  oats;  40  per  cent,  of  300  acres  planted  in 
com.'*  Each  of  these  mortgages  was  properly  ac- 
knowledged and  recorded. 

September  4,  1914,  a  bill  was  ffled  to  foreclose  the 
junior  real  estate  mortgage.  October  31, 1914,  the  John 
Hancock  Company  filed  its  bill  to  foreclose  the  senior 
mortgage;  and  on  November  5,  1914,  the  court  on 
petition  of  the  JoKn  Hancock  Company,  appointed 
appellee,  C.  E.  MUler,  receiver  for  the  purpose  of  col- 
lecting the  rents,  issues  and  profits  of  the  premises 
pending  the  foreclosure  proceeding.  The  mortgage 
contained  an  express  provision  authorizing  such  ap- 
pointment and  the  application  of  the  rents  to  the  pay- 
ment of  the  mortgage  indebtedness.  The  receiver 
immediately  qualified  and  entered  upon  his  duties. 
Watson  got  possession  of  the  oats  described  in  his 
mortgage  and  sold  them  about  August  21,  1914,  and 
applied  the  proceeds  on  his  debt,  leaving  about  $560 
unpaid,  and  November  21, 1914,  he  filed  an  intervening 
petition  in  the  foreclosure  suit  setting  out  his  chattel 
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mortgage,  his  right  under  its  terms  to  take  possession 
of  the  property  if  he  should  feel  himself  insecure, 
alleging  that  there  whs  then  unpaid  $580  of  the  in- 
debtedness; that  the  security  was  scant  and  unsafe, 
alleging  that  Miller,  the  receiver,  had  assumed  control 
and  ownership  over  the  crops  mentioned  in  the  chattel 
mortgage,  and  averring  that  he,  Watson,  by  virtue 
of  his  said  chattel  mortgage,  had  a  prior  lien  upon 
said  chattel  property,  praying  that  the  receiver  be  or- 
dered to  harvest  and  market  the  property,  and  apply 
the  proceeds,  so  far  as  necessary,  to  the  payment  of 
the  chattel  mortgage  debt.  The  receiver  answered, 
denying  Watson's  prior  right.  The  court,  on  a  hear- 
ing, denied  the  petition,  and  Watson  appeals. 

On  the  hearing  it  developed  that  com  described  in 
the  chattel  mortgage  had  been  harvested  and  sold  for 
$696.80  after  the  intervening  petition  was  filed,  and 
the  inquiry  was  directed  to  the  title  to  this  com.  There 
is  no  question  that  the  receiver  was  properly  appointed 
and  had  full  power  to  act,  and  no  controversy  about 
the  facts.  In  addition  to  those  above  stated,  appellant 
testified  that  the  oats  were  delivered  to  him  for  ship- 
ment (August  21,  1914)  by  John  Battin,  who  was  a 
tenant  on  one  parcel  of  the  real  estate,  whether  the 
parcel  on  which  the  corn  was  grown  does  not  appear, 
and  that  he,  appellant,  then  told  Battin  about  his 
chattel  mortgage,  what  property  it  covered,  and  asked 
him  to  look  after  the  property,  and  that  he  did  nothing 
further  by  way  of  taking  possession  of  it.  There  is 
no  evidence  that  Battin. did  anything  whatever  by  way 
of  exercising  any  acts  indicating  ownership  of  appel- 
lant except  that  appellant  testified  that  Battin  looked 
after  the  property  for  him,  evidently  referring  to  the 
fact  that  he  told  him  to  and  the  assumption  that  he 
might  have  done  it.  There  is  nothing  in  the  record 
that  shows,  or  tends  to  show,  that  appellant  took 
possession  of  the  com  in  question  before  he  filed  his 
intervening  petition. 
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It  is  suggested  by  appellee  that  Gertrude  Gordon 
had  no  title  to  the  crop  that  she  mortgaged;  that  the 
rule  is  that  when  the  landlord  receives  as  rent  a  share 
of  the  crop  he  has  no  title  to  the  crop  until  it  is  har- 
vested. This  is  true  in  ordinary  cases  where  rent  is 
paid  by  delivering  a  share  of  the  crop.  (24  Cyc.  1067.) 
But  there  are  many  kinds  of  contracts  under  which 
tenants  occupy  land  and  divide  the  proceeds  with  their 
landlords.  (24  Cyc.  1464.)  The  record  does  not  show 
whether  the  several  tenants  of  the  land  in  question 
were  operating  under  a  lease  where  the  share  of  the 
crop  was  to  be  harvested  and  delivered  in  payment  of 
rent  The  assumption  most  favorable  to  appellant  is 
that  Gertrude  Gordon  owned  that  part  of  the  crop 
which  she  mortgaged  to  appellant.  We.  will  consider 
the  case  on  that  presumption. 

Appellant  correctly  says  that  the  rule  is:  "That 
the  crops  growing  upon  mortgaged  lands  are  covered 
by  the  mortgage,  whether  planted  before  or  after  its 
execution,  and  until  they  are  severed  the  mortgage 
attaches  as  well  to  the  crops  as  to  the  land.  And  if 
the  land  be  sold  for  condition  broken  before  severance, 
the  purchaser  is  entitled  to  the  growing  crpps,  not  only 
as  against  the  mortgagor,  but  as  against  all  persons 
claiming  in  any  manner  through  or  under  him  subse- 
quent to  the  recording  of  the  mortgage.**  (27  Cyc. 
1144.)  It  is  also  true,  as  he  says,  that  until  foreclosure 
or  possession  taken  by  the  mortgagee  for  breach  of 
condition,  the  mortgagor  is  entitled  to  the  crops.  But 
we  think  he  is  in  error  in  assuming  from  this  un- 
doubted statement  of  the  law  that  the  mortgagor  in 
possession  before  condition  broken  may,  by  sale  or 
mortgage,  convey  to  a  purchaser  or  mortgagee  a  better 
title  to  and. greater  rights  in  the  growing  crops  than 
he,  the  mortgagor,  has.  We  suppose  no  one  would 
contend  that  Gertrude  Gordon,  had  she  not  mortgaged 
the  corn  in  question,  could  have  prevented  the  receiver 
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from  taking  possession  of  it  and  converting  the  pro- 
ceeds under  his  receivership.  It  is  no  doubt  true  that 
the  receiver  acquires  only  the  right  of  the  mortgagor 
in  the  property,  but  it  is  equally  true  that  a  mortgagee 
can  take  no  better  title  than  the  mortgagor  himself 
had.  It  is  said  in  27  Cyc.  1729:  'at  has  been  held,' 
however,  that  there  must  be  an  actual  severance  of 
the  crop,  and  that  the  mortgagor  cannot  defeat  the 
right  of  the  foreclosure  purchaser  to  the  crop  by  sell- 
ing it,  without  cutting,  before  the  foreclosure,  nor  by 
giving  a  chattel  mortgage  on  it.'*  While  the  author 
states  this  proposition  as  though  there  might  be  doubt 
about  it,  he  cites  Rankin  v.  Kinsey,  7  HI.  App.  215, 
among  other  cases  supporting  that  doctrine,  and  the 
case  supports  the  text.  It  was  reaffirmed  by  the  same 
court  in  Sugden  v.  Beasley,  9  111.  App.  71,  77:  **That 
if  the  land  be  sold  for  condition  broken  before  sever- 
ance, the  purchaser  will  be  entitled  to  the  growing 
crops,  not  only  as  against  the  mortgagor,  but  against 
all  persons  claiming  in  any  manner  through  or  under 
him  subsequent  to  the  recording  of  the  mortgage.** 
And  again  in  Yates  v.  Smith,  11  111.  App.  459,  the  same 
court,  by  the  same  judge,  affirmed  the  right  of  the 
purchaser  at  a  foreclosure  sale  against  all  persons 
claiming  in  any  manner  through  or  under  the  mort- 
gagor subsequent  to  the  recording  of  the  mortgage, 
citing  many  authorities.  It  was  held  in  Anderson  v. 
Strauss,  98  HI.  485,  that  while  between  the  parties  to 
a  judgment  the  seizure  and  sale  of  growing  wheat 
upon  execution  issued  upon  the  judgment  will  consti- 
tute a  severance  of  the  crop  from  the  realty,  yet  as 
to  a  grantee  in  a  deed  of  trust  given  by  the  execution 
debtor  before  the  execution  became  a  lien,  such  seizure 
and  sale  will  not  work  a  severance,  and  that  the  pur- 
chaser at  the  sheriff's  sale  takes  subject  to  the  rights 
of  the  grantee  under  the  trust  deed,  which  will  not  be 
cut  off  or  affected  by  such  sale.  If  there  was  no 
severance  of  the  crop  before  the  receiver  was  appointed 
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in  the  present  case,  there  is  no  question  nnder  the 
authorities  that  the  court  was  right  in  dismissing  ap- 
pellant's petition.  Authorities  may  be  found  to  the 
effect  that  a  sale  or  mortgage  of  a  growing  crop  works 
a  severance  and  is  to  be  treated  as  such  on  contest  be- 
tween  the  purchaser,  or  mortgagee  of  the  crop,  and 
the  holder  of  the  real  estate  mortgage  on  the  land. 
But  we  are  referred  to  no  case  in  this  State  so  holding, 
and  know  of  none,  and  it  seems  inconsistent  with  the 
rule  announced  in  Anderson  v.  Strauss,  supra.  We  are 
of  the  opinion  that  the  court  did  not  err  in  dismissing 
the  petition,  and  that  .the  order  and  judgment  should 
be  affirmed. 

Affirmed. 


Bichard  J.  Blemaster,  Appellee^  y,  Thomas  Boekey, 

Appellant. 

Gen.  No.  6^49.    (Not  to  be  reported  In  fall.) 

Appeal  from  the  Circuit  Court  of  Stephenson  county;  the  Hon. 
RicHABD  S.  Fauund,  Judgo,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Affirmed.  Opinion  filed  April  14,  1916.  Re- 
hearing denied  May  24,  1916. 

Statement  of  the  Case. 

Action  in  assumpsit  by  Bichard  J.  Blemaster^  plain- 
tiflf,  against  Thomas  Rockey,  def endant^  to  recover  the 
market  value  of  his  equity  in  residence  property  con- 
veyed to  defendant  under  an  alleged  oral  agreement 
claimed  to  have  not  been  performed  on  defendant's 
part.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals. 

In  November,  1910,  the  plaintiff  purchased  from  the 
defendant  a  residence  property  in  the  City  of  Free- 
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port,  and  in  consideration  therefor  conveyed  him  an 
equity  in  an  eighty  acre  tract  of  land  in  Michigan, 
and  paid  him  $3,300.  Plaintiff  obtained  a  loan  of  the 
$3,300  by  mortgaging  the  Freeport  property.  Febru- 
ary 21,  1911,  he  executed  a  warranty  deed  of  that 
property  to  defendant  for  an  expressed  consideration 
of  $4,300.  This  deed  was  never  recorded,  and  plain- 
tiff testified  that  it  was  executed  as  a  security  for  a 
$200  obligation  incurred  for  him  by  the  defendant. 
In  May,  1913,  plaintiff  executed  another  warranty 
deed  of  the  premises,  which  was  delivered  to  the  de- 
fendant. The  consideration  expressed  in  the  deed 
was  $4,500,  and  it  recited  that  the  grantee  assumed 
and  promised  to  pay  mortgage  incumbrances  of  $3,300 
and  $100  respectively.  Plaintiff's  claim  was  that  this 
last  conveyance  was  made  in  pursuance  of  an  oral 
agreement  that  he  would  convey  the  premises  to  de- 
fendant and  pay  him  $400  in  money,  and  that  defend- 
ant should  assume  and  pay  the  mortgage  indebtedness 
and  convey  to  plaintiff  the  equity  in  the  eighty  acre 
tract  of  land  in  Michigan  and  cancel  plaintiff's  two 
notes  of  $100  and  $200,  respectively,  which  defendant 
had  discounted  at  a  bank ;  that  he  executed  and  deliv- 
ered the  deed  and  afterwards  tendered  appellant  $400, 
but  defendant  refused  to  accept  the  money  and  refused 
to  convey  the  Michigan  property,  and  failed  or  refused 
to  cancel  or  cause  to  be  canceled  the  two  notes. 

Defendant's  claim  was  that  plaintiff  was  involved 
in  debts  and  financial  difficulties  and  he  was  endeavor- 
ing to  aid  him,  and  for  that  purpose  took  the  deed  of 
the  Freeport  property  and  assumed  the  mortgage  in- 
debtedness thereon  that  the  creditor  might  have  the 
benefit  of  his  responsibility;  that  nothing  was  said 
about  the  Michigan  land  or  about  plaintiff's  paying 
him  $400  at  that  time;  that  he  had  at  other  times 
offered  to  convey  the  Michigan  property  for  $400,  and 
at  one  tiitie  had  a  deed  executed  to  be  delivered  on  pay- 
ment of  that  sum,  but  the  money  was  never  offered 
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him;  that  he  held  the  deed  of  the  Freeport  property 
as  a  mortgage  and  there  was  never  any  agreement, 
intent  or  purpose  that  it  should  operate  as  a  convey- 
ance evidencing  a  bargain  and  sale.  He  did  not  deny 
plaintiff's  statement  that  the  prior  deed  of  February 
21, 1911,  was  intended  as  a  mortgage,  but  insisted  that 
it  operated  as  an  estoppel  on  plaintiff  to  claim  that 
the  later  deed  was  to  convey  the  title. 

The  court,  at  the  instance  of  the  plaintiff,  gave  the 
jury  the  following  instruction: 

*  *  You  are  instructed  that  if  you  believe  from  a  pre- 
ponderance of  all  the  evidence,  that  the  plaintiff  and 
defendant  entered  into  an  oral  agreement  whereby  the 
plaintiff  was  to  convey  to  the  defendant  all  his  interest 
in  the  house  and  lot  in  question  in  this  suit,  and  in  addi- 
tion thereto  was  to  pay  the  defendant  the  sum  of  four 
hundred  dollars  and  in  consideration  thereof  the  de- 
fendant agreed  to  convey  to  the  plaintiff  a  certain 
eighty  acre  tract  of  land  in  Michigan,  and  if  yon 
further  believe,  from  a  preponderance  of  all  the  evi- 
dence that  the  plaintiff  did  convey  the  house  and  lot 
in  question  to  the  defendant  and  in  addition  thereto 
offered  to  the  defendant  the  sum  of  four  hundred  dol- 
lars legal  tender  of  the  United  States  of  America,  and 
if  you  furtiier  believe,  from  a  preponderance  of  all  the 
evidence,  that  the  defendant  refused  to  convey  to  the 
plaintiff  the  said  eighty  acre  tract  of  land  in  Michigan 
and  refused  to  accept  the  said  sum  of  four  hundred 
dollars,  then  you  will  find  the  issues  for  the  plaintiff 
and  assess  the  plaintiff's  damages  against  the  defend- 
ant at  such  sum,  if  any  as  you  may  believe,  from  a  pre- 
ponderance of  the  evidence,  the  fair  cash  market  value 
of  plaintiff's  interest  in  said  house  and  lot  in  the  city 
of  Freeport,  at  the  time  of  such  conveyance  thereof, 
exceeded  the  incumbrance  thereon." 

BoBEBT  P.  EcKBBT,  for  appellant. 
Elwyn  B.  Shaw,  for  appellee. 
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Mr.  Justice  Carnes  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision, 

1.  Bbtoppix^  f  83* — tDhen  giving  of  deed  a%  mortgage  does  not 
estop  grantor  to  claim  that  later  deed  not  mortgage.  The  fact  that 
the  owner  of  property  gives  one  deed  aa  a  mortgage  to  afver  in- 
debtedness does  not  estop  him  from  claiming  that  another  deed 
reciting  that  the  grantee  assumes  and  promises  to  pay  other  mort- 
gage incumbrances  was  not  intended  as  a  mortgage. 

2.  MoBTGAGCs,  i  38* — when  evidence  sufficient  to  establish  abso- 
lute conveyance  and  not  m>ortgage  of  real  property.  In  an  action 
of  assumpsit  to  recover  the  market  value  of  an  equity  in  residence 
property  which  was  conveyed  by  deed  from  plaintiff  to  defendant 
under  an  alleged  oral  agreement  not  performed  by  defendant,  evi- 
dence held  sufficient  to  sustain  a  finding  that  the  deed  was  intended 
as  an  absolute  conveyance  of  the  property  as  claimed  by  plaintiff, 
and  not  as  a  mortgage,  as  contended  by  defendant. 

3.  Damages,  f  66* — what  is  measure  of  for  breach  of  oral  cor^ 
tract  to  convey  property.  In  an  action  of  assumpsit  to  recover  the 
market  value  of  an  equity  in  residence  property  which  was  con- 
veyed by  deed  to  defendant  by  plaintiff  under  an  alleged  oral 
agreement  by  which  plaintiff  was  to  convey  such  property,  subject 
to  the  mortgages  thereon,  to  defendant  and  pay  a  certain  sum  of 
money  equivalent  to  three  notes  against  plaintiff  which  had  been 
held  by  defendant,  but  had  been  transferred  to  another  person,  in 
consideration  of  the  cancellation  of  such  notes  and  the  conveyance 
of  other  property,  an  instruction  that  if  the  jury  found  that  the 
agreement  was  aa  stated  and  defendant  refused  to  perform  the 
contract  they  should  find  for  the  plaintiff  and  assess  his  damages 
at  such  sum  as  they  believed,  from  a  preponderance  of  the  evidence, 
the  fair  market  value  of  plaintiffs  interest  in  such  property  ex- 
ceeded the  incumbrance  thereon,  approved. 

4.  CouBTs,  138* — when  cause  not  transferred  to  equity  side  of 
court.  A  vendee  sued  at  law  for  the  purchase  price  of  real  estate 
cannot  transfer  the  action  to  the  equity  side  of  the  court  by  plead- 
ing and  attempting  to  prove  that  the  deed  was  given  as  a  mort^ 
gage  unless  he  succeeds  in  establishing  the  truth  of  his  statements. 

6.  Assumpsit,  action  of,  I  6* — when  lies  to  recover  value  of  prop- 
erty convened  under  orai  agreement.  Where  land  is  conveyed  to  an- 
other under  an  alleged  oral  agreement  by  which  the  vendor  is  to 
convey  such  property,  subject  to  incumbrances,  to  the  vendee  and  to 


•See  lllinote  Notes  Dlirest,  Vels.  XI  to  XV.  and  CumiiUitlTe  Qwuterlj, 
tepto  and  teciien  number. 
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pay  a  certain  sum  equivalent  to  outstanding  notes  of  vendor's  in 
favor  of  vendee.  In  consideration  of  the  cancellation  of  such  notes 
and  the  conveyance  of  other  property,  the  refusal  of  vendee  to 
convey  such  other  property  constitutes  a  termination  of  the  express 
contract  and  authorizes  an  action  In  asaompslt  to  reoovo*  <m  an 
Implied  agreement. 

6.  Assumpsit,  action  of,  |  89* — when  evidence  sujBMent  to  m- 
tain  verdict  <u  to  value  of  property.  In  an  action  of  assumpsit  to 
recover  the  market  value  of  residence  property  conveyed  to  de- 
fendant under  an  oral  contract,  which  was  breached  by  defendant, 
evidence  held  sufficient  to  sustain  the  verdict  aa  to  the  value  of 
such  property. 

7.  Appeal  aztd  ebbob,  |  1447* — when  error  in  refusing  leave  to 
file  special  pleas  and  in  sustaining  demAirrers  to  special  pleas  harm- 
less. Any  error  in  an  action  of  assumpsit  in  refusing  defendant 
leave  to  file  special  pleas  and  in  sustaining  demurrers  to  special 
pleas  is  harmless  where  defendant  is  not  deprived  in  the  introduc- 
tion of  evidence,  or  in  the  instructions  to  the  Jur7«  of  any  legal 
right  to  which  he  is  entitled  under  the  facta. 


John    C.   WalUn,   Appellee,   y,   James   A.   Mitehelly 

Appellant. 

Gen.  No.  6^62. 

1.  Roads  Ain>  bbidgbs,  i  241* — when  instruction  on  liabilitjf  for 
leaving  wagon  on  street  misleading.  In  an  action  to  recover  dam- 
ages for  personal  injuries  sustained  as  the  result  of  plaintiCTs  right 
leg  coming  in  contact  with  a  wagon  and  rock  left  upon  a  street,  bat 
oft  the  graveled  portion,  while  riding  on  a  horse,  an  instruction 
that  if  the  Jury  believed  from  the  greater  weight  of  evidence  that 
the  defendant  placed,  caused,  or  knowingly  permitted  his  wagon 
to  be  placed  upon  the  street,  or  knowingly  permitted  and  suffered 
such  wagon  to  remain  upon  said  street  aa  charged  in  plalntilTs 
declaration,  and  that  said  wagon  so  being  placed  or  knowingly  per- 
mitted to  remain  upon  said  street  was  the  proximate  cause  of  the 
alleged  injuries  to  plaintiff,  and  that  plaintiff  was  injured  while 
in  the  exercise  of  due  care  as  the  result  of  such  negligence  on 
the  part  of  defendant  as  charged  in  plaintiff's  declaration  in  plao- 

*8ee  nilnoifl  Notes  Digest,  Vols.  XI  lo  ZV,  tmd  Camulatlw  <)iiai!torlj,  sum 
topio  and  toctloii  aumbor. 
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ing  or  knowingly  permitting  said  wagon  to  be  or  remain  upon  said 
street,  they  should  find  defendant  guilty,  held  erroneous  as  tending 
to  mislead  the  jury  into  believljog  that  if  the  wagon  was  within 
the  street  lines  it  was,  as  a  matter  of  law,  a  nuisance. 

2.  MuinciPAL  COBPOBATIONS,  |  887* — when  fitting  entire  icidth 
of  road  for  travel  question  for  local  authorities.  While  a  whole 
street  Is  primarily  devoted  to  public  use  for  travel  and  to  that  use 
all  other  rights  must  be  subordinate,  still,  whether  it  is  or  not 
necessary  to  fit  the  entire  width  of  the  road  for  travel  is  usually 
a  question  for  the  decision  of  the  local  authorities. 

3.  Roads  and  bbidoes,  §  240* — when  question  whether  leaving  of 
farm  wagon  toithin  street  lines  is  nuisance  is  for  jury.  Whether  a 
farm  wagon  left  within  street  lines  is  a  nuisance  and  an  obstruction 
to  public  travel  cannot  ordinarily  be  determined  as  a  matter  of  law, 
but  should  be  left  to  the  jury  under  appropriate  instructions  to 
find  as  a  matter  of  fact 

4.  Trial,  {  144* — when  conduct  of  counsel  improper  and  ground 
for  reversal.  Misconduct  of  counsel  in  acting  boisterously,  coupled 
with  contemptuous  treatment  of  the  opposing  counsel  and  witnesses 
and  with  disrespect  to  the  court,  held  ground  for  reversal. 

5.  Roads  and  budges,  §  239* — when  evidence  as  to  disposition  of 
horse  admissible  on  question  of  contributory  negligence  of  rider.  In 
an  action  to  recover  damages  for  personal  injuries  sustained  as  the 
result  of  plaintiff's  leg  coming  in  contact  with  a  farm  wagon  within 
the  street  lines,  but  off  the  graveled  portion,  evidence  as  to  the 
vicious  disposition  of  the  horse  and  its  tendency  to  balk  is  admis- 
sible on  the  question  of  due  care  of  the  rider. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Joe 
A.  Davis,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Reversed  and  remanded.    Opinion  filed  April  14,  1916. 

McDouGALL  &  Chapman,  for  appellant. 
Butters  &  Clabk  and  H.  M.  Kbli^y,  for  appellee. 

Mb.  Justice  Cabnbs  delivered  the  opinion  of  the 
court. 

Appellee,  John  C.  Wallin,  and  one  Pmess,  May  18, 
1912,  after  dark,  were  riding  horses  along  Mill  street, 
a  public  highway  extending  through  the  Village  of 
Utica.    Appellee 's  right  leg  came  in  contact  with  some 

•See  Illinois  Notes  Divest,  Vols.  XI  to  XV,  and  OnmnUtlTe  Quarterly,  same 
topfte   and  section  namber. 
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object  at  or  near  the  roadside  and  was  broken.  He 
brought  this  suit  against  James  A.  Mitchell,  the  appel- 
lant, charging  that  the  defendant  had  left  a  wagon 
with  a  rack  on  the  highway,  which  was  a  dangerous 
obstruction  to  public  travel,  and  the  cause  of  the  in- 
jury. He  had  verdict  and  judgment  for  $5,000.  The 
defendant  appeals. 

Utica  is  a  small  village,  and  the  street  at  the  place 
in  question  has  the  appearance  of  an  ordinary  road- 
way in  the  country.  It  is  about  sixty-six  feet  wide, 
with  a  graveled  roadway  twenty  to  twenty-two  feet 
wide  in  the  center,  leaving  on  each  side  of  the  graveled 
way  seventeen  to  twenty  feet  within  the  street  limits. 
Appellant  was  carrying  on  quite  extensive  fanning 
operations  in  that  vicinity,  and  a  wagon  and  rack  was 
left  by  one  of  his  servants  at  the  roadside  the  day  be- 
fore the  accident.  There  is  a  conflict  in  the  evidence 
whether  it  was  left  four  or  five  feet  from  the  graveled 
way,  or  entirely  in  the  field  beyond  the  street  line,  or 
at  some  place  between  those  two  points.  There  were 
telephone  poles  at  the  side  of  the  street,  and,  as  is 
usual  with  country  roads,  the  part  not  graveled  did  not 
invite  public  travel  and  was  not  so  used. 

Appellee's  theory  supported  by  evidence  introduced 
by  him  is  that  he  was  riding  along  the  highway  in  a 
reasonable  manner;  that  the  comer  of  the  hayrack 
was  within  three  or  four  feet  of  the  graveled  way; 
that  his  horse  shied  and  brought  his  leg  against  it. 

Appellant's  theory  supported  by  evidence  intro- 
duced by  him  is  that  appellee  and  his  companion, 
Pruess,  were  racing  on  the  highway ;  that  appellee  was 
intoxicated  and  riding  a  horse  that  he  knew  was  vicious 
and  likely  to  leave  the  road ;  that  the  horse  bolted  at 
that  place  and  carried  appellee  beyond  the  street  line 
where  the  wagon  was  left,  or  if  not  beyond  the  street 
line  to  a  point  so  near  that  line  that  the  wagon  was 
not  a  danger  to  public  travel.  The  jury  had  to  deter- 
mine the  questions  of  appellant's  negligence  and  ap- 
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pellee  's  care  on  very  conflicting  testimony,  and  a  judg- 
ment based  on  their  verdict  should  not  be  permitted 
to  stand  if  there  were  material  errors  of  law. 

The  court,  at  the  instance  of  the  plaintiff,  instructed 
the  jury:  **If  they  believe,  from  the  greater  weight 
of  the  evidence,  that  the  defendant  placed  or  caused 
or  knowingly  permitted  his  said  wagon  to  be  placed 
upon  the  street  in  question  or  knowingly  permitted 
and  suffered  said  wagon  to  remain  upon  said  street 
as  charged  in  the  plaintiff's  declaration,  and  that  said 
wagon  so  being  placed  or  knowingly  permitted  to  re- 
main upon  said  street,  was  the  proximate  cause  of  the 
alleged  injuries  of  the  plaintiff,  and  that  the  plaintiff, 
without  notice  or  knowledge  of  the  presence  of  said 
wagon  there  upon  said  street,  and  while  in  the  exercise 
of  due  and  ordinary  care  for  his  own  safety,  was  in- 
jured on  account  of  said  alleged  negligence  on  the  part 
of  the  defendant  as  charged  in  plaintiff's  declaration, 
in  placing  or  knowingly  permitting  said  wagon  to  be 
and  remain  upon  said  street^  then  the  jury  should  find 
the  defendant  guilty." 

In  the  above  instruction  **  knowingly  permitted  the 
wagon  to  remain  in  the  street"  is  qualified  by  the 
words  ''as  charged  in  the  declaration,"  but  ''know- 
ingly permitting  the  wagon  to  be  placed  upon  the 
street"  is  not  so  qualified.  If  the  wagon  was  within 
the  street,  lines  a  very  material  question  was  whether 
it  was  at  such  a  place  as  to  obstruct  travel.  The  jury 
were  likely  to  understand  from  the  instruction  that  if 
the  wagon  was  within  the  street  lines  it  was,  as  matter 
of  law,  a  nuisance,  the  instruction  should  not  have  been 
given  in  that  form. 

While  the  whole  way  is  primarily  devoted  to  public 
use  for  travel  and  to  that  use  all  other  rights  may  be 
subordinate,  still  whether  it  is  or  not  necessary  to  fit 
the  entire  width  of  the  road  for  travel  must,  in  the 
great  majority  of  cases,  be  a  question  for  the  decision 
of  the  local  authorities.    (Elliott  on  Beads  and  Streets, 
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section  491,  citing  English  v.  City  of  Danville,  170  HI. 
131.) 

Many  things  may  be 'authorized  by  proper  municipal 
authorities,  which,  to  a  greater  or  less  extent,  interfere 
with  the  free  and  entire  use  of  the  street,  which,  if  not 
so  authorized  would  be  deemed  nuisances.  Custom  or 
usage  may  sometimes  sanction  an  act  which  would 
otherwise  be  deemed  a  nuisance  and  relieve  it  from 
that  construction,  McDonald  v.  English,  85  111.  232, 
235,  citing  Nelson  v.  Godfrey,  12  HI.  20,  where  the 
court  said  on  page  23  in  speaking  of  the  right  of  an 
abutter  to  excavate  under  the  sidewalk  for  a  coal 
cellar:  **As  such  a  privilege  is  of  great  convenience 
in  a  city  and  may,  with  proper  care,  be  exercised  with 
little  or  no  inconvenience  to  the  public,  we  think  that 
authority  to  make  such  cellars  may  be  implied  in  the 
absence  of  any  acts  of  the  corporate  authorities  to  the 
contrary,  they  having  been  aware  of  the  progress  of 
the  work.^'  The  latter  case  is  cited  in  McConnick  v. 
South  Park  ComWs,  150  111.  516,  529,  where  the  court 
said:  ** Undoubtedly,  the  owners  of  lots  bordering 
upon  streets  or  ways  have  the  right  to  make  all  proper 
and  reasonable  use  of  such  part  of  the  street  for  the 
convenience  of  their  lots,  not  inconsistent  with  the 
paramount  right  of  the  public  to  the  use  of  the  street 
in  all  its  parts.  {Smith  v.  McDowell,  148  HI.  51,  and 
cases  cited.)  In  the  absence  of  legislative  direction 
or  municipal  declaration  of  what  such  rights  shall  be, 
what  is  to  be  deemed  a  reasonable  and  proper  use  will 
depend,  in  a  large  degree,  upon  the  public  usage  in 
like  instances,  and  upon  the  local  situation.  General 
use  by  lot  owners,  and  acquiescence  therein  by  the  pub- 
lic and  private  authorities,  may  always  be  resorted  to 
as  evidence  of  what  is  a  reasonable  and  proper  use 
and  of  the  existence  of  the  right. '^  In  Gregsten  v.  City 
of  Chicago,  145  HI.  451,  461,  it  is  said:  '*It  is  the 
general  doctrine  that  municipalities,  under  the  power 
of  exclusive  control  of  their  streets,  may  allow  any 
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use  of  them  consistent  with  the  public  objects  for  which 
they  are  held/'  Authorities  are  collected  in  Sears  v. 
City  of  Chicago,  247  HI.  204,  216,  where  it  is  said: 
**  Whatever  may  be  the  rule  in  other  jurisdictions,  the 
law  is  settled  in  this  State  that  a  city  may,  under  the 
power  of  exclusive  control  of  its  streets,  allow  any  use 
of  them  which  is  not  inconsistent  with  the  public  ob- 
jects for  which  they  are  held. ' '  In  People  v.  Marshall 
Field  &  Co.,  266  HI.  609,  623,  the  court,  citing  author- 
ities said :  **That  the  owner  of  abutting  premises  may 
make  a  reasonable  use  of  the  street  to  convey  goods 
from  his  premises,  and  for  that  purpose  may  place 
temporary  obstacles  to  travel,  such  as  skids,  across 
the  sidewalk.  ^^  It  is  clear  from  the  above  authorities 
that  whether  a  farm  wagon  left  within  street  lines  is 
a  nnisance  and  obstruction  to  public  travel  cannot 
ordinarily  be  determined  as  matter  of  law,  but  should 
be  left  to  the  jury  under  appropriate  instructions  to 
find  as  a  matter  of  fact. 

Appellant  well  says  that  the  court  erred  in  not  per- 
mitting him  to  prove  the  character  of  the  horse  that 
appellee  was  riding  after  permitting  appellee  to  testify 
to  its  disposition.  If  the  horse  was  vicious  and  liable 
to  bolt  to  the  side  of  the  street  and  appellee  knew  it 
before  he  attempted  to  ride  him  at  that  time  and  place, 
that  fact  had  some  bearing  in  the  consideration  of 
appellee's  exercise  of  care  in  the  manner  he  was  rid- 
ing. 

What,  however,  seems  to  us  the  most  serious  ob- 
jection is  that  appellee's  counsel  conducted  themselves 
improperly  in  the  trial  of  the  cause.  There  was  much 
tumult  and  confusion  in  the  introduction  of  the  evi- 
dence, and  while  ordinarily  that  is  a  matter  in  which 
the  judgment  of  the  trial  court  should  not  be  reversed 
because  he  is  in  much  better  position  than  the  review- 
ing court  to  know  the  provocation  for  doing  the  things 
complained  of,  and  the  effect  upon  the  jury,  still,  in 
this  case,  the  record  shows  a  f ftiliire  of  appellee 's  conn- 
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sel  to  observe  rules  necessary  to  a  fair  investigation 
of  a  controversy  in  a  court  of  law  that  should  not  be 
excused.    During,  the  examination  of  witnesses  one  of 
appellee's  attorneys  said  **bosh''  to  a  ruling  of  the 
court  against  him.    At  another  time  he,  without  ap- 
parent provocation,  told  opposite  counsel  to  ^'shut 
up. ' '    Much  occurred  that  might  well  be  expected  from 
an  attorney  trying  a  law  suit  in  the  mood  that  these 
expressions  indicate.    His  associate  was  not  free  from 
criticism  in  the  manner  in  which  he  cross-examined 
witnesses.    The  court,  at  times,  admonished  counsel 
with  little  effect.     They  excuse  themselves  here  by 
suggesting  the  zeal  that  overcomes  attorneys  in  the 
quest  of  truth  and  desire  to  suppress  falsehood.    Good 
trial  lawyers  often  see  their  own  side  of  the  case  very 
strongly,  and  in  the  heat  of  a  jury  trial  are  not  able 
to  judge  calmly  of  what  the  fact  is,  and  what  the  law 
is.    Witnesses  testify  to  the  facts  as  they  understand 
them,  perhaps  mistakenly.    Opposing  counsel  contend 
for  the  law  as  they  understand  it.    The  jury  listen  to 
the  facts.     The  court  rules  on  the  law.    All  parties 
are  entitled  to  courteous  treatment,  and  nothing  is 
more  likely  to  defeat  the  ends  of  justice  in  the  trial 
of  a  case  than  boisterous  conduct  of  counsel,  coupled 
with  contemptuous  treatment  of  opposing  counsel  and 
witnesses,  and  disrespect  to  the  court.    The  fact  that 
counsel  for  appellee  in  this  case  are  experienced  law- 
yers and  courteous  gentlemen,  ordinarily  conducting 
themselves  with  propriety  in  the  trial  of  cases,  should 
not  have  deterred  the  trial  court  from  enforcing  order 
in  the  court  room,  and  should  not  influence  us  to  refuse 
to  let  a  judgment  stand  that  there  is  much  reason  to 
suppose  was  influenced  by  such  misconduct. 

Other  errors  are  assigned  and  argued.  They  are 
of  minor  character,  and,  if  errors,  will  probably  not 
occur  on  another  trial.  For  the  reasons  above  indi- 
cated the  judgment  is  reversed  and  the  cause  re- 
manded. 

-  Reversed  and  remanded. 
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Herbert  Heater^  Appellee,  t,  Chicago  &  Alton  Ballroad 

Company,  Appellant. 

Gen.  No.  6,160. 

1.  Roads  ahd  bbidoes,  f  11*— ^hen  toap  by  preacriptian  over 
railroad  right  of  way  estapiished.  To  establlBli  a  public  highway 
by  prescription  across  a  railroad  right  of  way  connecting  the  di- 
vided portions  of  a  public  street,  the  use  of  the  public  must  have 
been  adverse^  under  claim  of  right,  continuous,  uninterrupted,  with 
the  knowledge  of  the  owner  of  the  estate,  and  not  with  the  mere 
acquiescence  of  the  owner,  and  it  must  appear  that  a  certain  and 
well-defined  line  of  trayel  existed  over  the  property  for  fifteen  years. 

2.  Dedication,  §  9* — when  dedication  of  way  over  railroad  tracks 
not  eaiahlished,  A  dedication  of  a  way  over  railroad  tracks  con- 
necting the  divided  portions  of  a  street  is  not  established  when  it 
appears  that  the  space  is  used  for  switching  purposes  and  the 
railroad  company  has  simply  acquiesced  in  the  use  of  the  tracks  as 
a  way  by  the  public. 

3.  Roads  and  bbidges,  |  21* — what  does  not  constitute  admission 
as  to  existence  of  street  over  railroad  right  of  way.  A  railroad 
company  which,  with  other  companies  occupying  parallel  tracks, 
merely  accepts  an  ordinance  purporting  to  vacate  a  portion  of  a 
public  street  which  the  railroads*  rights  of  way  intersected,  as  a. 
part  of  an  arrangement  by  the  city  to  elevate  the  tracks,  does  not 
admit  that  a  street  formerly  existed  over  its  portion  of  the  right 
of  way  at  the  time  of  an  injury  to  a  pedestrian  using  such  alleged 
street 

4.  Roads  and  bbidobs,  f  23* — when  evidence  insufficient  to  show 
existence  of  highway  over  railroad  right  of  way.  In  an  action  by 
a  pedestrian  for  damages  for  personal  injuries  sustained  by  a  pedes- 
trian while  attempting  to  cross  railroad  tracks  at  a  point  con- 
necting two  divided  portions  of  a  public  street,  over  which  the 
public  had  been  accustomed  to  pass,  evidence  held  insufficient  to 
establish  that  plaintiff  was  injured  on  a  public  street 

6.  Railboads,  S  516* — what  duty  owed  to  licensee  on  right  of 
way.  A  mere  licensee  has  no  greater  rights  on  a  railroad  right  of 
way  than  a  mere  trespasser,  and  the  only  duty  the  railroad  com- 
pany owes  him  is  not  to  wilfully  or  wantonly  Injure  him. 

6.  Appeal  and  ebbob,  |  1300* — when  presumed  that  record  con- 
tains all  producible  evidence  as  to  existence  of  way  across  railroad 
right  of  way.    Where  no  street  existed  at  the  time  of  the  estab- 


•See  lUlnols  Kotes  DlK«»t,  Voiii.  Xi  to  XV,  and  CumuiaUy*  Qiuuterlj,  sain* 
topic  and  Mction  number. 
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llshment  of  a  railroad  right  of  way,  and  there  Is  no  evidence  in  the 
record  that  the  railroad  company  consented  or  acqnieeced  in  the 
establishment  of  a  way  over  its  right  of  way  connecting  the  di- 
vided portions  of  a  public  street,  It  will  be  presumed  on  appeal  that 
the  record  contains  all  the  evidence  that  could  be  produced  tending 
to  show  such  consent  or  acquiescence. 

7.  Appeal  and  ebbob,  |  lS02^~'When  cau$e  reversed  t/oithout  re- 
manding. Where  the  record  in  an  action  by  a  mere  licensee  for 
damages  for  personal  injuries  sustained .  while  attempting  to  cross 
a  railroad  track  presumptively  contained  all  the  evidence  as  to 
the  existence  of  a  way  by  prescription  over  the  railroad  right  of 
way  and  it  was  Insufficient  to  establish  suclr  way,  and  there  was 
no  evidence  that  the  defendant  wantonly  or  wilfully  injured  the 
plaintiff,  held  that  the  cause  should  be  reversed  without  remanding. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  Abthub 
W.  Deselm,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  with  finding  of  facts.  Opinion  filed  April  14. 
1916. 


J.  L.  O^DoNNBLL,  T.  F.  Donovan  and  J.  A.  Bray,  for 
appellant ;  Winston,  Payne,  Strawn  &  Shaw,  of  coun- 
sel. 

Kelly  &  Orb,  for  appellee;  Paul  E.  Prutsman,  of 
counsel. 

Mr.  Justice  Carnes  delivered  the  opinion  of  the 
court. 

September  27,  1905,  appellee,  Herbert  Heater,  then 
a  boy  thirteen  years  old,  while  walking  across  the 
tracks  of  the  Chicago  &  Alton  Railroad  Company,  the 
appellant,  was  struck  by  an  engine  backing  towards 
him.  His  right  leg  was  cut  oflf  below  the  knee  and  he 
was  otherwise  seriously  injured.  About  eight  years 
later,  after  he  became  of  legal  age,  he  brought  this 
suit  to  recover  for  that  injury,  and  filed  a  declaration 
of  four  counts,  each  drawn  on  the  theory  that  he  was 
struck  while  upon  a  public  street  of  the  City  of  Joliet. 

•See  niinolfl  Note*  Digest,  Vols.  XI  to  XV.  mnd  ComnUtlTe  Qnartoriy, 
top&o  and  tectton  mimbcr. 
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The  charges  in  different  counts  are  negligence,  in 
general  terms,  in  operating  the  engine  upon  said 
street,  failure  to  comply  with  an  ordinance  of  the  city 
reqniring  that  a  man  be  stationed  at  the  end  of  an 
approaching  car  to  warn  people  of  danger,  and  an- 
other ordinance  of  the  city  requiring  the  right  of  way 
of  a  railroad  to  be  planked  where  it  crosses  a  street, 
and  suitable  grade  approaches  at  the  crossing  of 
streets.  The  general  issue  was  pleaded.  A  jury  trial 
resulted  in  a  judgment  for  plaintiff  for  $1,500.  The 
defendant  prosecutes  this  appeal. 

The  controlling  question  is  whether  appellee  was,  at 
the  time  and  place  in  question,  upon  a  public  street, 
whether  he  was  rightfully  at  the  place,  or  was  a  tres- 
passer or  a  licensee  to  whom  appellant  owed  no  duty 
except  not  to  wilfully  injure  him. 

Appellant  *s  railroad  runs  practically  north  and 
south  through  the  City  of  Joliet  It  was  constructed 
in  1853.  About  1887  the  Santa  Fe  railroad  was  built 
with  its  right  of  way  adjacent  to  and  just  east  of  ap- 
pellant's. At  the  tine  of  the  accident  there  was,  so 
far  as  a  view  of  the  ground  would  show,  a  public  street 
known  as  Third  avenue,  beginning  about  three-quar- 
ters of  a  mile  east  of  the  right  of  way  of  these  two 
railroad  companies,  traveled  by  vehicles  and  pedes- 
trians to  a  point  about  half  a  block  east  of  the  Santa 
Fe  right  of  way.  Proceeding  west  there  was  no  visible 
sign  of  a  street,  but  there  was  an  embankment  from 
six  to  ten  feet  high  upon  which  were  laid,  first,  two 
tracks  of  the  Santa  Fe  road,  then  five  tracks  of  appel- 
lants road,  being  appellant's  two  main  tracks  and 
three  switch  tracks.  The  right  of  way  of  the  two  roads 
combined  was  about  one  hundred  fifty  feet  wide,  per- 
haps one  hundred  feet  used  for  these  seven  tracks. 
There  were  across  this  right  of  way  marks  of  foot 
travel  which  some  of  appellant's  witnesses  say 
amounted  to  a  beaten  path  connecting  the  two  ends  of 
Third  avenue.    The  greater  weight  of  the  testimony 
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shows  that  there  were  footprints  in  various  directions 
above  and  below^  as  well  as  on  the  space  indicated 
by  an  extension  of  the  street  lines^  with  no  visible  de- 
fined path  connecting  the  ends  of  the  street.  There 
had  been  no  attempt  by  the  railroad  companies  to  treat 
the  space  as  a  street  by  way  of  marks,  or  signs,  or 
grading,  or  planking  between  their  tracks,  or  in  any 
other  manner.  The  space  was  used  by  appellant  for 
switching  purposes,  as  well  as  for  the  passage  of  its 
trains  on  its  main  line,  and  had  the  general  appear- 
ance of  a  railway  yard  maintained  and  operated  with 
no  reference  to  public  travel  therein  or  thereon.  No 
evidence  was  introduced  that  it  had  ever  been  dedi- 
cated as  a  public  street  by  a  plat  or  other  writing.  It 
is  clear  that  it  was  not  used,  and  could  not  be  use<l, 
for  the  passage  of  vehicles,  and  also  clear  that  there 
had  been  some  foot  travel  across  the  right  of  way  by 
people  approaching  from  one  side  or  the  other  on 
Third  avenue,  sometimes  going  straight  across  and 
sometimes  up  and  down  the  tracks.  But  Third  avenue 
at  these  adjacent  points  was  not  much  traveled. 

Appellee  at  the  time  in  question  was  approaching 
the  right  of  way  from  the  east  on  Third  avenue.  He 
went  up  the  embankment  and  proceeded  to  cross  the 
tracks.  After  he  had  crossed  the  Santa  Fe  rails  and 
reached  appellant's  switch  track  he  says  he  saw  an 
engine  north  of  him  headed  north,  and  supposed  it 
was  moving  north.  In  fact  it  was  backing  south  pull- 
ing a  string  of  cars  froin  the  north.  He  says  he 
stumbled  on  one  of  the  rails  of  appellant's  switch  track 
and  fell,  and  the  wheels  of  the  tender  passed  over  him 
cutting  off  his  right  foot ;  that  he  caught  a  bar  of  the 
engine  underneath;  that  the  engine  backed  south  to 
or  near  Fourth  avenue  and  then  returned  and  came 
back  nearly  to  Third  avenue,  when  he  attracted  the 
attention  of  the  crew  by  his  cries  and  he  was  taken 
out.    None  of  the  engine  crew  saw  him  until  after  they 
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heard  his  cries.  They  stopped  south  of  the  south  liue 
of  Third  avenue  as  they  were  going  north  and  took 
him  from  under  the  engine;  found  that  his  leg  had 
been  cut  oflF  and  went  back  south  about  one  hundred 
fifty  feet  and  found  the  foot  and  signs  of  blood  and 
shreds  of  clothing  at  that  point,  and  no  signs  of  blood 
on  the  track  north  of  where  the  foot  was  found.  Ap- 
pellee was  probably  not  within  the  extension  of  Third 
avenue  at  the  time  he  was  injured,  but  as  he  testifies 
that  he  was  in  that  space  at  the  time  he  was  struck, 
it  is  necessary  to  inquire  whether  Third  avenue  can 
reasonably  be  held  to  extend  across  the  right  of  way. 
Appellee  bases  his  claim  that  it  did,  on  the  argument 
that  there  was  a  user  that  established  a  way  by  pre- 
scription. There  is  some  evidence,  as  we  have  before 
said,  that  there  was  'sufficient  travel  from  east  to  west 
on  that  space  to  make  a  visible  beaten  path,  but  the 
decided  weight  of  the  testimony,  even  that  offered  by 
appellee,  is  that  there  was  no  such  visible  beaten  path. 
It  is  true,  we  presume,  that  a  prescribed  right  of 
travel  across  a  railway  right  of  way  might  arise  as 
across  other  private  property,  but  a  prescriptive  right 
could  not  come  from  a  permissive  use.  Mere  travel 
by  the  public  is  not  sufficient  to  establish  a  prescriptive 
right  as  a  user.  It  must  be  under  a  claim  of  right  by 
the  public  and  not  by  the  mere  acquiescence  of  the 
owner.  {Palmer  v.  City  of  Chicago,  248  HI.  201.) 
Neither  can  appellant  be  supposed  to  have  dedicated 
the  strip  to  public  travel  because  of  mere  acquiescence 
in  the  use  here  shown  for  that  purpose.  (Id.)  It  is 
clear,  from  the  use  that  appellant  devoted  this  space 
to  as  a  yard  for  switching  cars,  that  it  never  intended 
it  to  become  a  public  street,  and  without  that  inten- 
tion it  cannot  be  said  to  have  devoted  it  and  dedicated 
it  to  that  use.  {City  of  Chicago  v.  Wildman,  240  111. 
215.)  To  establish  a  public  highway  by  prescription 
the  use  of  the  public  must  have  been  adverse,  under 
daim  of  right,  continuous,  uninterrupted  and  with  the 
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knowledge  of  the  owner  of  the  estate.  Occasional 
travel,  such  as  is  shown  here,  is  not  suflScient,  (Id.) 
It  must  appear  that  a  certain  and  well-defined  line  of 
travel  has  existed  over  the  property  for  fifteen  years. 
{City  of  Chicago  v.  Gait,  224  HI.  421;  Doss  v.  Bunyan, 
262  111.  101, 108.) 

Some  time  after  the  accident  in  question,  track  ele- 
vation ordinances  were  passed  by  the  City  of  Joliet 
and  certain  portions  of  streets  were  vacated  to  enable 
appellant  and  several  other  railroad  companies  to  ele- 
vate their  tracks  in  accordance  with  the  provision  of 
the  ordinance.    Appellee  offered  in  evidence  an  ordi- 
nance of  the  City  of  Joliet  which  purported  to  vacate 
a  part  of  Third  avenue  beginning  a  few  feet  east  of 
the  Santa  Fe  right  of  way  and  ending  a  few  feet  west 
of  appellant's  right  ot  way,  with  proof  that  appellant 
accepted  this  ordinance  as  a  part  of  its  arrangement 
with  the  city  to  elevate  its  tracks,  and  argues  that  this 
action  of  appellant  is  an  admission  that  Third  avenue 
did,  before  the  vacation  ordinance,  extend  across  its 
tracks.    Only  the  ordinance  mentioned  appears  in  the 
record  here,  but  the  acceptance  offered  in  evidence  was 
by  appellant,  the  Santa  Fe  road,  and  four  other  rail- 
roads.   We  assume  that  it  was  a  part  of  the  general  plan 
of  track  elevation  in  the  city,  and  that  this  particular 
piece  of  ground  was  a  comparatively  small  incident. 
It  appears  that  some  time  before  the  accident  the  city 
authorities  of  Joliet  had  endeavored  to  make  appellant 
prepare  the  crossing  at  that  place  for  public  travel, 
and  appellant  had  successfully  resisted.    It  may  well 
be  that  any  road,  wishing  to  use  this  space  in  elevation 
of  its  tracks,  would  desire  to  relieve  the  situation  of 
any  claim,  however  unfounded,  that  there  was  a  public 
street  there.    But  whatever  the  motive  may  have  been, 
it  is  not  reasonable  to  suppose  that  appellant  intended 
by  joining  in  the  acceptance  of  the  ordinance  to  admit 
that  there  was  a  public  street  there.    The  transaction 
could  only  be  given  that  effect  and  meaning  by  a 
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strained,  technical  construction,  which  might  be  well 
answered  by  saying  that  an  admission  by  appellant 
some  time  after  the  accident  that  a  street  existed  there 
at  the  time  of  the  admission  did  not  mean  that  it  ex- 
isted at  the  time  of  the  accident. 

We  conclude  that  the  record  entirely  fails  to  show 
that  appellee  was  on  a  public  street  or  highway  at 
the  time  in  question,  and  that  the  only  reasonable 
construction  of  the  evidence  is  that  he  was  on  the 
private  right  of  way  of  appellant  It  does  not  matter 
so  far  as  the  decision  of  this  case  is  concerned  whether 
he  was  there  as  a  trespasser  or  a  mere  licensee.  A 
mere  licensee  has  no  greater  rights  than  a  trespasser. 
The  only  duty  which  appellant  owed  him  was  not  to  wil- 
fully or  wantonly  injure  him.  (Cimnmgham  v.  Toledo, 
St.  L.  &  W.  R.  Co.,  260  111.  589).  There  is  no  charge 
in  the  declaration,  nor  claim  in  the  argument,  that  the 
action  of  appellant  was  wilful  and  wanton,  and  we  see 
no  ground  for  such  claim.  The  judgment  must  be  re- 
versed. 

We  see  no  reason  to  suppose  that  proof  could  be 
introduced  on  another  trial  showing  the  space  in 
question  to  be  a  public  street.  There  was  no  street 
there  at  the  time  appellant  secured  its  right  of  way, 
nor  could  have  been  created  there  after  the  time  with- 
out the  consent  or  acquiescence  of  appellant,  and  we 
presume  the  proof  in  this  record  is  all  that  could  be 
produced  tending  to  show  such  consent  or  acqui- 
escence.   Therefore  the  cause  is  not  remanded. 

Reversed  with  finding  of  facts. 

Mnding  of  facts.  We  find  that  the  place  where  the 
injury  occurred  was  not  a  public  street  and  that  the 
plaintiff  in  error  was  not  guilty  of  the  negligence 
charged  in  the  declaration. 

YoL  CC  U 
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Eyalyn  Klng^an^  Appellee^  t.  Lonis  Kingman, 

Appellant. 

Gen.  No.  6^78.    (Not  to  be  reported  In  fuIL) 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
Throdobe  N.  Green,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.  Reveraed  and  remanded  with  directions.  OplA- 
lon  filed  April  14,  1916. 

« 

Statement  of  the  Case. 

Petition  filed  by  Evalyn  Kingman,  petitioner, 
against  Lonis  Kingman,  respondent,  asking  for  a  rule 
to  show  cause  why  the  respondent  should  not  be 
attacked  for  contempt  of  court  for  refusal  to  pay  ali- 
mony. From  an  order  entered  against  him,  the  de- 
fendant appeals. 

Evans  &  Evans,  for  appellant. 

Robert  H.  Lovbtt  and  Weil  ft  Babtlby,  for  appellee. 

Mr.  Justice  Cabnbs  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

1.  DivoBGE,  I  109* — %Dha$  ordert  relative  to  alinumy  maif  he 
made.  The  court  may,  from  time  to  time,  make  such  orders  as  to 
the  amount  of  alimony  that  shall  be  paid  as  the  exigencies  of  the 
case  require. 

2.  Divorce,  §  110* — when  amount  of  alimony  properly  reduced. 
Where,  owing  to  financial  reverses,  the  defendant's  income  had  been 
very  much  reduced,  alimony  was  reduced  from  |20  to  |6  per  week, 
and  an  order  committing  him  for  contempt  for  not  paying  alimony 
past  due,  reversed. 

3.  DiTOBCE,  I  110* — when  refusal  to  reduce  alimony  erroneous. 
Refusal  of  the  court  to  reduce  alimony  because  the  defendant  was 
in  contempt  for  failure  to  pay  alimony  past  due,  held  error. 

*8«e  lUlnols  Note*  Divest.  Voli.  XI  to  XV.  Mid  CamvlatlTO  Qnartertj.  mum 
topto  Mid  •ocUoB  niimber. 
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Matthew  Donaghue^  Appellee^  t.  Edward  J.  Fraikin^ 

Appellant. 

Gen.  No.  6,192.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Joe 
A  Dayib,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1915.  Aifirmed.  Opinion  filed  April  14,  1916.  Rehearing 
denied  M^y  12,  1916. 

Statement  of  the  Case. 

Action  by  Matthew  Donaghue,  plaintiff,  against 
Edward  J.  Fraikin,  defendant,  to  recover  damages  for 
personal  injuries.  From  a  judgment  for  plaintiff, 
defendant  appeals. 

Matthew  Donaghue,  the  plaintiff,  was  riding  along 
a  public  highway  north  of  Ottawa  just  after  dark  July 
9, 1909,  driving  a  single  horse  attached  to  a  top  buggy. 
He  was  in  a  beaten  path  a  little  to  the  side  of  the  center 
of  the  road  because  the  center  had  been  recently 
graded.  As  he  was  passing  the  premises  of  Edward 
J.  Fraikin,  the  defendant,  his  buggy  ran  over  a  cow 
lying  in  the  road  and  was  overturned.  Plaintiff  was 
injured  quite  seriously.  Both  bones  of  his  ankle  were 
broken, — a  compound,  comminuted  fracture.  He  was 
confined  to  his  house  for  a  long  time,  suffering  con- 
siderable pain  and  incurring  considerable  expense  for 
doctors'  bills.  His  injuries  were  to  some  extent  per- 
manent. He  brought  this  action  to  recover  for  that 
injury,  and  had  verdict  and  judgment  for  five  hundred 
dollars. 

The  issues  of  fact  were  stated  to  the  jury  at  the 
instance  of  the  defendant  in  the  following  instructions : 

**The  court  instructs  the  jury  that  before  they  can 
find  the  defendant  guilty,  they  must  believe,  from  a 
preponderance  of  the  evidence, 

**  First,  that  the  plaintiff  received  the  injuries  com- 
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plained  of  by  him  by  having  his  buggy  upset  or  over- 
turned by  a  cow  lying  in  the  public  highway; 

**  Second,  that  the  plaintiff  himself  was  not  guilty 
of  a  want  of  ordinary  care  for  his  own  safety ; 

**  Third,  that  the  defendant  was  the  owner  of  said 
cow; 

'*  Fourth,  that  the  defendant  carelessly,  negligently 
or  unlawfully  permitted  said  cow  to  run  at  large  on 
said  public  highway;  and, 

**  Fifth,  that  the  injury  to  the  plaintiff  was  one 
which  an  ordinary  prudent  person  should  have  fore- 
seen would  likely  happen  as  a  consequence  of  permit- 
ting a  cow  to  run  at  large  on  a  public  highway,  and 
unless  the  jury  find  from  the  evidence  that  the  plaintiflF 
has  proved  each  of  said  requirements  by  a  preponder- 
ance of  the  evidence,  the  jury  should  find  the  defend- 
ant not  guilty.'* 

The  evidence  sustained  affirmative  findings  on  the 
first  and  second  propositions.  There  was  a  decided 
conflict  of  evidence  as  to  the  third  whether  the  defend- 
ant-was the  owner  of  the  cow.  The  evidence  showed 
that  he  had  a  number  of  cows  kept  on  his  premises; 
that  at  different  times  before  the  accident  they  had 
been  pastured  in  the  road.  One  witness  that  appeared 
at  the  scene  of  the  accident  immediately  after  it  hap- 
pened testified  that  there  were  two  cows  in  the  road 
there  that  he  had  before  seen  in  defendant's  herd.  The 
doctor  that  was  called  to  the  place  said  that  defendant 
then  and  there  said  he  felt  sorry  to  think  it  was  his 
cow  that  was  the  cause  of  plaintiff's  breaking  his  leg. 
It  was  so  dark  that  plaintiff  did  not  identify  the  cow 
at  the  time  of  the  accident,  but  he  testified  that  he  had 
a  conversation  with  defendant  afterwards  in  which 
defendant  told  him  that  after  taking  him,  plaintiff, 
home  that  night  he  saw  two  of  his  cows  coming  down 
the  road  from  the  north. 

Geobge  p.  Hills  and  Buttbes  &  Clabk^  for  appel- 
lant. 
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E.  C.  Swift  and  L.  W.  Brewer,  for  appellee. 

Mr.  Justigs  Carkes  delivered  the  opinion  of  the 
conrt. 

Abstraet  of  the  Deelsion. 

1.  AniMAUB,  I  43* — when  evidence  sufficient  to  show  ownership. 
In  an  action  for  personal  injuries  sustained  by  the  plaintiff  as  a 
result  of  his  driving  over  a  cow  lying  in  a  highway,  evidence 
held  sufficient  to  sustain  a  finding  that  the  cow  belonged  to  the 
defendant 

2.  Animals,  |  42* — when  evidence  of  custom  in  allowing  animals 
to  run  at  large  admissible.  In  an  action  for  personal  injuries  sus- 
tained as  a  result  of  the  plaintiff  running  over  the  defendant's 
cow  lying  in  a  highway,  where  the  defendant  claimed  that  a  cow 
which  had  escaped  from  its  inclosure  without  the  owner's  fault 
was  not  running  at  large  within  the  meaning  of  J.  ft  A.  H  322, 
evidence  of  a  custom  of  the  defendant  to  permit  his  domestic  ani- 
mals to  run  in  the  highway,  and  that  they  had  been  seen  there 
unattended  shortly  before  the  accident,  held  admissible  on  the  ques- 
tion of  knowledge  and  care  of  defendant 

3.  Animals,  |  14* — when  allowing  to  run  at  large  constitutes 
negligence,  A  cow  permitted  to  run  at  large  in  a  public  highway 
in  the  nighttime  may  be  reasonably  expected  to  lie  down  in  the 
road  and  become  a  danger  and  menace  to  travel. 

4.  Roads  and  bridobs,  §  241* — 'When  modification  of  instruction 
as  to  contributory  negligence  of  driver  of  horse  proper.  In  an  action 
for  personal  injuries  resulting  from  the  plaintiff  driving  over  a  cow 
lying  in  the  highway,  a  modification  of  an  instruction  that  the 
plaintiff  could  not  recover  if  he  "could  by  the  exercise  of  rea- 
sonable and  ordinary  care  have  so  driven  his  horse  and  buggy 
prior  to  and  at  the  time  in  question  as  to  have  avoided  the  acci- 
dent," by  inserting  the  word  *'Just"  before  "prior,"  held  proper  and 
not  to  exclude  consideration  of  the  question  whether  the  plaintiff 
was  Intoxicated,  since  if  he  could  not  have  seen  the  cow  because 
he  was  intoxicated  he  would  not  have  been  exercising  due  care. 

•See  nilDoli  NotM  Divest,  Vols.  XI  to  XV.  and  CumalaUTo  Quartorlj. 
topie  and  •action  number. 
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Ellen  H.  Laughllii^  Appellant,  r.  William  O.  Dalton, 

Appellee. 

Gen.  No.  6,200. 

1.  FKAUD8,  STATUTE  OF,  |  3* — whcii  promise  to  repaif  Money 
loaned  to  promiior'i  apife  within  statute,  A  promise  to  repay  money 
loaned  to  the  promisor'a  wife  to  pay  a  bill,  held  within  the  Statute 
of  Frauds  and  unenforceable  in  the  absence  of  a  new  consideration 
moving  to  the  promisor. 

2.  AitsuMPsiT,  ACTION  OF,  §  89* — When  evidence  insutMent  to 
sustain  judgment  for  plaintiff  in  action  on  promise  to  pay  debt  of 
another.  In  an  action  based  on  the  promise  of  one  to  pay  the  debt 
Of  another  when  he  should  be  able,  held  that  a  judgment  for  the 
plaintiff  could  not  have  been  sustained  in  the  absence  of  proof  that 
the  defendant  was  able  to  pay  the  debt  when  the  action  was  brought 

3.  HusBAKD  AND  wiFB,  §  75* — whcn  hushond  not  liahle  for  money 
loaned  to  wife,  A  husband  held  not  liable  for  money  loaned  to  his 
wife  to  pay  a  butcher's  bill  so  as  to  facilitate  the  husband's  ob- 
taining a  loan. 

Appeal  from  the  County  Court  of  Lake  county;  the  Hon.  Pebbt 
L.  Pebsons,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.     Affirmed.     Opinion  filed  April  14,  1916. 

John  W.  Welch  and  Geobgb  E.  Phillips,  for  ap- 
pellant. 

Ebnest  S.  Gail^  for  appellee. 

Mb.  Justice  Cabnbs  delivered  the  opinion  of  the 
court. 

Appellant,  Ellen  H.  Laughlin,  sued  the  appellee, 
William  G.  Dalton,  the  husband  of  her  deceased  sister, 
in  a  justice  court  to  recover  one  hundred  dollars  which 
she  loaned  his  wife,  her  sister,  in  her  lifetime.  The 
case  was  tried  in  the  County  Court  on  appeal.    At  the 

close  of  the  plaintiflf's  evidence,  the  court  directed  a 

_  _  ■  1     ^- 

•8«e  niinoto  Notes  Dl^eflt,  YoU.  XI  to  XY,  and  ComnUitlTe  Qvartortj,  mom 
toplo  And  MctioD  Dumber. 
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verdict  for  the  defendant  and  entered  judgment  there- 
on, from  which  this  appeal  is  taken. 

The  court  excluded  a  letter  oflFered  by  the  plaintiff 
in  evidence  and  error  is  assigned  thereon.  We  will 
consider  the  evidence,  including  that  letter,  in  deter- 
mining whether  a  verdict  could  reasonably  be  found 
for  the  plaintiff. 

Appellant  testified  that  in  November,  1912,  she  sent, 
or  caused  to  be  paid  to  her  sister,  one  hundred  dollars ; 
that  her  sister  died  February  8,  1913,  and  at  the  time 
of  her  death  was  living  with  appellee  at  Lake  Forest, 
Illinois ;  that  she  received  a  letter  from  her  sister  No- 
vember 8,  1912,  in  which  she,  the  sister,  was  speaking 
of  a  loan  that  her  husband  was  about  to  obtain  from 
a  bank,  and  said  she  was  afraid  the  bank  would  inquire 
if  the  bills  were  paid,  and  if  they  learned  they  were 
not  they  might  refuse  the  loan,  and  that  she  had  asked 
*'Bosie*'  to  get  the  money  from  appellant  until  every- 
thing would  be  settled  down  again  and  then  she  would 
pay  it  back,  but  that  Bosie  said  she  could  not  get  it  on 
appellant's  book  and  gave  it  to  her  from  her  own,  and 
she  would  pay  Bosie  as  soon  as  the  house  was  settled. 
This  is  the  letter  that  was  excluded,  and  if  material 
at  all  it  is  because  it  tends  to  show  the  purpose  for 
which  the  money  was  desired.  It  is  not  clear  how  this 
transaction  developed  into  the  one  hundred  dollar 
loan  in  question  here,  but  it  does  appear  that  appellant 
loaned  her  sister  one  hundred  dollars  in  November 
and  that  the  money  was  used  to  pay  a  butcher's  bUl, 
and  there  is  an  inference  in  the  testimony  that  the 
butcher's  bill  was  a  family  expense  that  had  been  in- 
curred before  the  payment.  Appellant  testified  that 
she  did  not  loan  the  money  to  appellee  and  never  told 
him  of  the  transaction  during  the  life  of  her  sister, 
but  that  immediately  after  her  sister's  death  appellee 
spoke  to  her  of  bills  that  he  had  to  pay  and  she  said 
to  him:  **  'You  can't  be  so  much  in  debt,  because  I 
gave  you  one  hundred  dollars  to  straighten  out  all 


' 
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those  debts/  and  he  said,  'You  did/  and  I  said,  *Ye8, 
I  did/  and  he  said,  *Well,  I  will  see  that  you  get  your 
money  back,  Ellen, '  and  I  said,  *  I  did  not  ask  for  the 
money,  but  I  can't  understand  how  you  are  so  much 
in  debt, '  and  he  said,  *  That  is  all  right,  you  need  your 
money  and  I  will  see  that  you  get  it/  "  She  intro- 
duced in  evidence  a  letter  afterwards  written  by  ap- 
pellee apparently  to  her  and  signed  by  him  after  call- 
ing appellee  to  the  stand  to  identify  the  letter  and  his 
testifying  that  he  wrote  it  but  never  sent  it  to  her,  m 
which  letter  is  said:  ''As  for  the  money  you  claim 
Delia  owed  you,  it  will  be  impossible  for  me  to  pay 
it  for  some  time.  I  have  drawn  notes  to  settle  other 
accounts  which  I  had  to  settle  or  have  suit  started 
asrainst  me,  and  still  owe  the  doctors,  all  three,  but  it 
will  all  have  to  wait  xmtil  I  can  get  it,  so  there  is  no 
use  of  you  making  a  special  trip  to  see  me/*  The 
foregoing  is  all  the  testimony  upon  which  appellant 
can  rely  for  a  recovery. 

The  one  hundred  dollar  loan  was  unquestionably 
made  to  appellee 's  wife  and  not  to  him.  It  was  there- 
fore the  debt  of  ''another'*  and  appellee's  promise  to 
pay  it  was  within  the  Statute  of  Frauds.  We  see  noth- 
ing in  the  facts  to  remove  it  from  the  operation  of  that 
statute.    It  is  said  in  20  Cyc.  188 : 

' '  A  promise  to  pay  the  debt  of  another  is  within  the 
statute  unless  it  is  founded  on  a  new  and  independent 
consideration  passing  between  the  newly  contracting 
parties  and  independent  of  the  original  contract.  In 
the  absence  of  such  a  consideration  the  promise  is 
collateral. ' ' 

That  is  a  fair  statement  of  the  law  as  held  in  Illi- 
nois. (Eddy  V.  Roberts,  17  111.  505 ;  Resseter  v.  Water- 
man,  151  111.  169 ;  Borchsenius  v.  Canutson,  100  IlL  82, 
92.)  A  collateral  promise  whether  made  before  or 
after  or  contemporaneous  with  the  promise  of  the  pri- 
mary or  original  debtor  is  void  unless  in  writing.  (20 
Cyc.  163.)  The  above  statement  of  the  law  as  to  the 
effect  of  a  consideration  in  taking  the  case  out  of  the 
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statute  seems  to  dispose  of  any  query  that  may  arise 
under  the  facts  in  the  present  case,  whether  the  fact 
that  the  one  hundred  dollars  was  borrowed  and  used 
to  pay  a  debt  for  which  appellant  was  liable  would 
furnish  a  consideration  to  support  his  oral  promise  to 
pay  it.  There  was  no  '*new  and  independent  con- 
sideration*^ to  support  the  promise.  If  we  read  the 
letter  signed  by  appellee  as  a  promise  to  pay  if  he 
became  able,  it  still  would  not  support  a  judgment, 
because  there  is  no  proof  that  his  condition  had 
changed,  or  that  he  was  able  to  pay  the  debt  when 
the  suit  was  brought. 

Appellant  cites  a  number  of  authorities  from  other 
jurisdictions  to  support  the  proposition  that :  *  *  Money 
loaned  to  a  wife  when  its  application  can  be  traced  to 
the  purchase  of  necessaries,  is  necessaries  for  which 
the  husband  is  liable.'*  There  is  an  interesting  field 
of  inquiry  presented  in  that  statement;  but  assume  it 
to  be  the  law  without  qualification,  still  we  do  not  see 
its  bearing  on  the  question  here.  If  a  husband  fails 
to  supply  his  wife  with  necessaries  she  may,  while 
cohabitating  with  him,  or  upon  his  desertion  jof  her, 
bind  him  by  her  contracts  with  third  persons  for  such 
purpose.  (21  Cyc.  1216.)  But  there  is  no  proof  or 
inference  in  the  record  that  appellee  failed  to  provide 
his  wife  with  necessaries.  No  proof  that  the  butcher's 
bill  was  for  articles  furnished  that  would  fall  within 
the  meaning  of  the  term  ** necessaries.**  It  may  or 
may  not  have  been  for  necessary  food  for  the  family. 
Assume  that  it  was,  still  this  action  is  not  for  neces- 
sary food  furnished  the  wife.  It  is  not  even. for  money 
required  to  pay  a  bill  that  would  enable  the  wife  to 
procure  necessary  food.  It  is  for  money  loaned  to  pay 
a  debt  and  keep  the  husband's  credit  good  enough  so 
he  could  obtain  a  loan  from  a  bank  for  another  pur- 
pose, probably  the  purchase  of  a  home. 

Appellant  argues  that  section  15  of  chapter  68  of 
our  Revised  Statutes  (J.  &  A.,  vol.  3,  ^  6152)  in  some 
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way  aids  in  making  appellee  liable  to  pay  the  debt. 
We  do  not  see  the  application.  This  statute  makes 
the  ** expenses  of  the  family'*  chargeable  upon  the 
property  of  both  husband  and  wife  and  provides  that 
they  may  be  sued  therefor  jointly  or  separately.  If 
the  debt  paid  with  the  one  hundred  dollars  loaned  was 
for  a  family  expense  it  was  one  for  which  appellee  and 
his  wife  were  liable,  and  appellant  would  have  no 
greater  rights  than  if  it  paid  a  debt  for  which  appellee 
was  liable.  It  is  not  argued,  and  we  see  no  ground 
for  argument,  that  from  the  mere  fact  that  a  party 
desires  to  pay  the  debt  of  another  and  borrows  the 
money  from  a  third  party  for  that  purpose  and  pays 
the  debt,  that  an  action  at  law  can  be  maintained  by 
the  party  loaning  the  money  against  the  original 
debtor  to  recover  the  amount  so  loaned  and  used.  It 
still  remains  the  debt  of  the  party  borrowing  the  money 
and  not  of  the  party  whose  debt  was  paid.  And  what- 
ever the  law  may  be  as  to  the  liability  of  a  husband 
for  money  loaned  his  wife  to  purchase  necessaries  or 
to  purchase  articles  for  family  use,  we  see  no  right 
of  recovery  here,  and  conclude  that  the  trial  court  did 
not  err  in  directing  a  verdict  for  the  defendant.  The 
judgment  is  affirmed. 

Affirmed. 
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Kaeller  Grain  Company,  Appellee,  t.  Chieago,  Peoria 
A  St.  Louis  Railroad  Company,  Appellant. 

Gen.  No.  6,209. 

1.  CoMiOBCB^  I  5* — What  U  effect  of  Carmaok  amendment  to  In- 
terstate Commerce  Act.  Since  the  passage  of  the  Carmack  amend- 
ment to  the  Interstate  Commerce  Act,  State  legislation,  regulations 
and  policies,  concerning  interstate  commerce,  are  superseded  and 
controlled  by  such  act 

2.  Neguqence,  §  191* — when  question  of  law.  When  there  is 
no  doubt  about  whether  or  not  an  act  is  negligent,  such  question 
becomes  one  of  law. 

3.  Nbqligence,  f  51* — when  recovery  may  he  had  for  damage 
caused  hy  act  of  God,  Recovery  may  be  had  for  damage  caused  by 
act  of  Ood  where,  but  for  the  negligence  of  the  defendant  such 
damage  would  not  have  occurred. 

4.  Gabriebs,  f  114* — when  liable  for  loss  of  goods  by  flood  due 
to  failure  to  transport  promptly.  In  an  action  for  damages  to  a 
shipment  caused  by  a  flood,  a  recovery  held  proper  where  evidence 
showed  that  but  for  a  delay  in  transportation  the  shipment  would 
not  have  been  so  damaged,  and  there  was  no  evidence  that  the  car- 
rier was  not  negligent  in  failing  to  promptly  transport 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Theo- 
DOBE  N.  Gbken,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  14,  1916. 

Stbvbns,  Milleb  ft  EujoTT,  for  appellant;  Wilson, 
Wabbek  ft  Child,  of  counsel. 

Olabbkce  W.  Hetl  and  Habby  C.  Heyl,  for  appellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  oi^  the 
court. 

March  7,  1913,  Mueller  Grain  Company,  appellee, 
shipped  a  carload  of  oats  on  the  appellant's  railroad 
billed  *  *  rush  time  freight  shipment, ' '  to  Altoona,  Penn- 
sylvania, a  distance  of  about  seven  hundred  miles. 


•See  nilnoU  Not««  Dl*Mi,  Vote.  XI  to  XV.  Mid  CvmnlatiYo  Qiwrtorlj,  Muntf 
lople  and  Mcilmi  Biimbor. 
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The  ordinary  time  required  for  the  arrival  of  such 
freight  at  that  destination  was  about  seven  days.  The 
car  arrived  at  Dayton,  Ohio,  March  24, 1913,  seventeen 
days  after  the  shipment,  on  its  way  to  its  final  destina- 
tion. Flood  conditions  at  Dayton  were  at  that  time 
bad  and  became  worse  for  several  days,  and  it  was  im- 
possible to  remove  the  car  until  the  water  went  down, 
at  which  time  it  was  found  that  the  oats  were  wet  and 
damaged.  This  action  was  begun  before  a  justice  of 
the  peace  to  recover  for  that  loss  and  tried  on  appeal 
in  the  Circuit  Court,  appellee's  theory  being  that 
appellant  was  liable  for  unreasonable  delay  of  the  car 
while  en  route  and  for  placing  the  car  in  Dayton,  Ohio, 
in  the  raUroad  yards  at  a  point  where  the  carrier 
knew  the  car  would  be  in  danger  because  of  the  flood; 
that  notwithstanding  the  actual  damage  from  the  flood 
was  the  act  of  God,  the  defendant  because  of  such 
negligence  was  liable.  Appellant  defended  on  the 
theory,  as  expressed  by  it  in  its  brief  here,  that:  *'A 
carrier  is  not  liable  for  a  loss  of  property  in  shipment 
through  an  act  of  God  which  could  not  reasonably  have 
been  foreseen,  although  but  for  its  previoiis  negligence, 
by  which  the  shipment  was  delayed,  the  property 
would  have  escaped  the  danger  and  the  loss  would  not 
have  occurred.''  The  court  adopted  appellee's  theory 
of  the  law  in  its  instructions  to  the  jury,  and  there  was 
a  verdict  and  judgment  for  the  plaintiff  of  $160.60, 
from  which  judgment  the  defendant  appeals. 

Appellant  correctly  says  that:  *' Since  the  Carmack 
amendment  to  the  Interstate  Commerce  Act,  State 
legislation,  regulations  and  policies  are  superseded  and 
controlled  by  the  Interstate  Commerce  Act."  Michel- 
son  V.  Judson  Freight  Forwarding  Co.,  268  HI.  546. 
Appellant  says  that  decisions  of  the  United  States  Su- 
preme Court  are  controlling,  and  relies  on  Empire 
State  Cattle  Co.  v.  Atchison,  T.  S  8.  F.  Ry.  Co.,  210 
U.  S.  1,  to  sustain  its  proposition  of  law  that  a  carrier 
is  not  liable  for  loss  occasioned  by  an  act  of  God  not- 
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withstanding  its  previous  negligence  exposed  the 
goods  to  the  danger.  We  regard  that  case  as  decisive 
authority  to  the  contrary.  The  court  was  there  con- 
sidering the  loss  of  some  cattle  occasioned  by  the  flood 
that  engulfed  portions  of  Kansas  City  in  May  and 
June,  1903,  and  after  disposing  of  a  question  of  prac- 
tice devoted  eight  pages  of  the  opinion  to  a  statement 
of  facts  to  determine  whether  or  not  any  negligence 
of  the  defendant  contributed  to  the  injury,  and  dis- 
cussed the  claim  of  the  plaintiff  that  the  defendant  was 
guilty  of  negligence  in  locating  the  cattle  in  that  field 
of  danger  at  that  time,  and  concluded  that  there  was 
an  entire  absence  of  all  negligence  in  selecting  the 
route  and  that  there  was  no  evidence  of  negligence 
that  would  justify  the  submission  of  the  case  to  a  jury. 
It  is  very  plain  that  the  question  whether  the  defend- 
ant's negligence  had  contributed  to  the  proximate 
cause  of  the  injury  complained  of  was  regarded  by  the 
court  as  controlling,  and  the  fact  that  the  court  con- 
cluded there  was  no  such  negligence,  and  no  evidence 
of  such  negligence  that  required  a  submission  of  the 
question  to  a  jury,  certainly  furnishes  no  ground  for 
refusing  to  consider  the  question  of  defendant's  negli- 
gence in  another  case.  Negligence  is  always  a  ques- 
tion of  fact,  unless  like  any  other  question  of  fact  it 
becomes  so  certain  that  there  was  or  was  not  negli- 
gence that  there  can  be  no  reasonble  dispute  about  it, 
then,  like  any  other  question  of  fact,  it  may  be  treated 
by  the  courts  as  matter  of  law.  There  was  no  negli- 
gence of  the  carrier  in  the  case  of  Kansas  City  flood, 
therefore  the  loss  was  by  the  act  of  God.  If  there 
was  no  negligence  of  appellant  that  contributed  to  the 
proximate  cause  of  the  injury,  the  loss  in  this  case  by 
the  Dayton  flood  was  by  the  act  of  God.  Under  the 
title  *'Act  of  God,"  1  Corpus  Juris,  page  1172,  the 
authorities  are  very  thoroughly  collected  and  discussed, 
and  it  is  there  said  on  page  1174:  ''The  principle  em- 
bodied in  all  the  definitions  is  that  the  act  must  be  one 
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occasioned  exclusively  by  the  violence  of  nature  and  all 
human  agency  is  to  be  excluded  from  creating  or  enter- 
ing into  the  cause  of  the  mischief.  When  the  effect, 
the  cause  of  which  is  to  be  considered,  is  found  to  be  in 
part  the  result  of  the  participation  of  man,  whether  it 
be  from  active  intervention  or  neglect,  or  failure  to 
act,  the  whole  occurrence  is  thereby  humanized,  as  it 
were,  and  removed  from  the  operation  of  the  rules 
applicable  to  the  acts  of  God. ' ' 

There  was  no  effort  in  the  court  below  to  show  that 
the  defendant  was  not  negligent  in  failing  to  ship  the 
car  to  its  destination  in  a  reasonable  and  ordinary 
time.    The  delay  in  shipment  was  sufficient  evidence 
of  negligence  of  the  defendant  to  require  a  submission 
of  that  question  to  a  jury.    But  for  that  delay  tte  oats 
would  not  have  been  damaged,  therefore,  under  the 
authority  of  the  Federal  courts  and  what  seems  to  be 
a  general  rule  of  law  (Sandy  v.  Lake  Street  EL  R.  Co,, 
235  111.  194,  202),  we  are  of  the  opinion  that  the  court 
did  not  err  in  construing  the  law,  therefore  the  judg- 
ment is  affirmed. 

Affirmed. 
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Connors  ▼.  Winke,  200  IlL  App.  361. 


John  D.  Connors,  Appellant,  y.  Henry  Winke,  Appellee. 
Oen.  No.  6,219.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Will  county;  the  Hon.  Gbobge 
J.  CowiivG,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  14,  1916. 

Statement  of  the  Case. 

Action  by  John  D.  Connors,  plaintiff,  against  Henry 
Winke,  defendant,  to  recover  for  injuries  to  his  auto- 
mobile. From  a  judgment  for  defendant,  plaintiff 
appeals. 

John  D.  Connors  and  Henry  Winke  were  riding  on 
a  public  street  in  the  City  of  Joliet,  each  driving  his 
own  automobile.  They  met  at  the  intersection  of  an- 
other street,  and  there  was  a  collision  in  which  plain- 
tiff's car  was  injured. 

Each  of  the  parties  testified  on  the  trial,  and  made 
it  quite  plain  that  he  was  driving  his  car  slowly  and 
with  care,  and  the  other  party  was  driving  in  a  reck- 
less manner  and  entirely  responsible  for  the  collision. 
Each  party  was  corroborated  by  other  witnesses,  and 
there  was  a  conflict  of  evidence  as  to  what  happened, 
and  where  and  why. 

E.  Mexbs,  for  appellant. 

Gabnsey,  Wood  &  Lbnnon,  for  appellee. 

Mb.  Justice  Carnbs  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  New  tbial,  {  62*— ir/ien  proper  hecause  verdict  against  evU 
^Lence.     When  the  weight  of  evidence  is  clearly  and  manifestly 


•See  nilpolt  Notes  nigest,  VoU   XI  to  7L\,  and  CiimnUitiT«  <|nArterl7,  Mine 
f0ple  and  eectlon  ninnber. 
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against  the  verdict,  it  is  the  duty  of  the  trial  court  to  grant  a  new 
trial,  falling  in  which  the*  Judgment  will  be  reversed  upon  appeal 

2.  Evidence,  S  315* — wfuit  is  purpose  of  documentary  evidence. 
Photographs,  diagrams  and  drawings  are  often  proper,  not  as  evi- 
dence within  themselves,  hut  for  the  purpose  of  enabling  the  Jury  to 
understand  and  apply  the  testimony. 

3.  New  tbial,  S  79* — when  motion  for  on  ground  of  neidy-dit- 
covered  evidence  properly  denied.  A  motion  for  a  new  trial  on  tbe 
ground  of  newly-discovered  evidence,  held  properly  denied  where  do 
reason  was  given  why  certain  witnesses,  whose  testimony  was  relied 
on,  were  not  produced  at  the  trlaL 


City  of  Spring  Yalley,  Appellee,  t.  Chieago,  Ottawa  k 
Peoria  Railway  Company,  Appellant. 

Gen.  No.  6,031. 

1.  Franchises,  |  6* — when  ordinance  grants  use  of  street  for  in- 
terurhan  railroad.  In  a  suit  to  restrain  an  interurban  electric  rail- 
way from  operating  its  trains  over  a  street,  an  ordinance  held  to 
clearly  grant  a  right  of  way  thereon  for  the  use  to  which  it  was 
being  put 

2.  MuNiciPAi/  C0BP0BATI0N8,  S  S3* — how  Ordinances  construed. 
Ordinances  must  be  construed  as  a  whole,  liberally,  and  so  as  to 
ascertain  and  give  effect  to  the  legislative  intent 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the  Hon.  Jos  A 
Davis,  Judge,  presiding.  Heard  in  this  court  at  the  April  term.  1915. 
Reversed  and  remanded  with  directions.  Opinion  filed  April  14, 
1916. 

Cairo  A.  Trimble,  for  appellant. 

C.  N.  HoLLERicH,  for  appellee;  J.  L.  Spauldino,  of 
counsel. 

Mr.  Justice  Nibhaus  delivered  the  opinion  of  the 
court. 

•See  nilnoiA  Note*  Dlipest,  Vols.  XI  to  XV,  and  Ciimiil»av«  Qnarterir, 
i«9le  and  teetlon  ninnber. 
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In  this  case,  appellee,  City  of  Spring  Valley,  a 
municipal  corporation,  filed  a  bill  in  equity,  in  the 
Circuit  Court  of  Bureau  county,  against  appellant,  the 
Chicago,  Ottawa  &  Peoria  Railway  Company,  alleging 
that  the  appellant  is  wrongfully  in  possession  of  and 
controlling  and  maintaining  a  piece  of  railroad  track, 
one  hundred  and  seventy  rods  in  length,  located  upon 
and  along  a  street  called  Peru  street,  in  the  City  of 
Spring  Valley,  between  the  eastern  limits  of  the  city 
and  a  point  called  Gunther's  Curve,  together  with  a 
number  of  poles,  cross-arms,  cables  and  wires,  used 
in  connection  with  the  running  of  electric  motor  cars, 
engines  and  trains,  and  in  the  operation  of  its  electric 
road  along  the  piece  of  track  in  question ;  and  further 
alleging  that  the  appellant  is  running  a  large  number 
of  passenger,  freight,  baggage  and  express  cars  and 
engines,  and  express,  freight  and  passenger  trains, 
over  its  line  of  railway,  between  the  City  of  Princeton 
and  the  Cities  of  Morris  and  Ottawa,  LaSalle  and 
Peru,  to,  through  and  from  the  City  of  Spring  Valley, 
and  over  and  along  the  piece  of  railroad  track  in  ques- 
tion ;  and  that  such  use  of  Peru  street,  where  said  piece 
of  track  is  situated,  is  without  license,  authority,  fran- 
chise, grant  or  right;  and  that  it  is  therefore  a  con- 
tinuous trespass  and  a  nuisance,  and  a  permanent  and 
a  legal  obstruction  in  the  street  in  question ;  and  pray- 
ing for  an  injunction  to  restrain  the  appellant  from 
running  or  operating  its  cars,  trains,  engines  or  motors 
over  the  piece  of  railroad  track  on  the  street  in  ques- 
tion, and  from  using  said  street  for  the  purpose  of 
operating  a  railroad  thereon;  and  also  praying  for  a 
mandatory  writ  of  injunction  requiring  the  appellant 
to  remove  from  said  street  every  part  of  said  railroad 
track,  cross-arms,  poles,  cables  and  wires;  and  all 
alleged  obstruction  of  said  street  making  up  a  part 
of  said  track  and  equipment  thereto. 

The  cause  was  referred  to  the  master  in  chancery, 
who  heard  the  evidence  and  reported  that  the  appel- 
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lant  had  no  legal  right  to  use  and  maintain  the  tracb 
and  electrical  equipment  upon  the  disputed  strip,  nor 
to  operate  its  railroad  thereon;  and  the  court  entered 
n  decree,  approving  the  master's  report,  and  directing 
that  the  appellant  be  restrained  from  the  use  of  the 
tracks  and  equipment  on  said  street,  for  the  purpose 
of  operating  a  railroad,  of  any  kind,  after  nine  months 
from  the  time  of  the  filing  of  the  decree ;  and  that  the 
appellant  be  required,  within  the  nine  months,  to  re- 
move the  tracks  and  electrical  equipment  from  the 
street.  The  appellant  prosecutes  an  appeal  from  this 
decree. 

It  appears  from  the  evidence  that  the  original  grant 
of  a  right  of  way  to  operate  electric  cars  through  the 
City  of  Spring  Valley,  and  over  the  strip  of  track  in 
dispute,  on  Peru  street,  was  made  to  the  Illinois  Val- 
ley Traction  Company,  which  was  organized  as  an 
Illinois  corporation  under  the  General  Incorporation 
Act,  for  the  purpose  of  building  and  operating  a  sys- 
tem of  street  railways  and  country  interurban  rail- 
ways in  the  counties  of  Bureau  and  LaSalle ;  and  tliis 
grant  of  a  right  of  way  was  made  by  the  City  of  Spring 
Valley,  upon  the  petition  of  the  traction  company,  filed 
in  February,  1902,  asking  a  franchise  to  build  an 
electric  street  railway  through  the  city.  It  was  ex- 
pressly stated  in  the  petition  that  the  traction  company 
had  incorporated  for  the  purpose  of  building,  and 
intended  to  build,  a  continuous  electric  interurban  line 
from  Ottawa,  and  from  LaSalle  to  Ladd,  through  to 
Princeton ;  and  that  it  expected  to  have  its  entire  line 
completed  some  time  in  the  year  1903 ;  and  that  it  was 
the  purpose  of  the  company  to  commence  the  construc- 
tion of  its  line  from  LaSalle  to  Ladd  at  onc€. 

It  is  true,  as  claimed  by  appellee,  that  the  ordinance, 
which  was  passed  pursuant  to  the  petition  referred  to, 
granted  the  right  of  way  through  the  City  of  Spring 
Valley,  and  over  the  disputed  strip  on  Peru  street, 
for  street  railway  purposes;  but  it  is  manifest  that 
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the  council^  in  granting  the  petition  and  passing  the 
ordinance,  understood  perfectly  that  the  street  railway 
purpose  for  "which  the  traction  company  intended  to 
utilize  the  right  of  way  was  the  running  of  interurban 
electric  cars  through  the  city,  as  it  was  in  effect  stated 
in  the  petition.  And  the  traction  company,  upon  the 
assumption  that  it  had  obtained  the  right  to  run  its 
interurban  cars  through  the  city,  by  such  grant,  built 
the  tracks  in  question  on  Peru  street  and  through  the 
city,  and  used  them  for  such  purpose,  without  objec- 
tion by  the  City  of  Spring  Valley,  from  the  time  it 
conunenced  the  operation  of  its  railway  in  1903  to 
about  July  1,  1904,  when  the  traction  company  trans- 
ferred its  rights,  property  and  privileges,  as  an  inter- 
urban electric  railway,  to  the  Illinois  Valley  Railway 
Company. 

The  record  shows  that  the  Illinois  Valley  BaUway 
Company  was  incorporated  about  the  time  of  this 
transfer,  under  the  Bailroad  Act  of  Illinois,  for  the 
purpose  of  operating  a  commercial  and  interurban 
railroad  from  Joliet  through  the  intervening  Cities  of 
Norris,  Marseilles,  Ottawa,  La  Salle,  Peru  and  Spring 
Valley  to  Ladd  and  Princeton.  By  the  transfer  men- 
tioned, this  railway  company  legally  acquired  all  the 
lines  of  railroad  in  La  Salle  and  Bureau  counties,  in- 
cluding the  piece  of  railroad  track  in  question,  from 
the  Illinois  Valley  Traction  Company,  together  with 
all  the  rights  of  way  and  franchises  of  the  traction 
company  in  the  City  of  Spring  Valley.  And  the  Illi- 
nois Traction  Company  thereupon  continued  in  the 
operation  of  the  interurban  electric  railroad  through 
the  City  of  Spring  Valley,  and  over  the  disputed  strip, 
on  Peru  street,  from  the  date  of  the  transfer  until 
about  April  15, 1908,  when  the  Illinois  Valley  Bailway 
Company,  by  proper  conveyance,  assigned  its  rights 
of  way,  track  privileges  and  franchises  to  the  appel- 
lant ;  and  the  appellant  then  continued  in  the  operation 
of  the  same  interurban  electric  railway  through  the 
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City  of  Spring  Valley  up  to  the  present  time ;  and  the 
piece  of  track  in  dispute  now  forms  a  small  link  in 
the  continuity  of  the  appellant's  line  of  railway,  op- 
erating between  the  Cities  of  Joliet,  Ottawa,  LaSalle 
and  Peru,  and  Princeton  and  Ladd. 

It  is  claimed  by  appellee  that  inasmuch  as  the  grant 
of  right  of  way  through  the  City  of  Spring  Valley 
stated  in  the  ordinance  was  for  street  car  purposes, 
those  purposes  cannot  be  considered  as  including  the 
use  of  the  right  of  way  by  interurban  electric  cars, 
even  though  the  city  authorities  granting  the  right  of 
way  privileges  may  have  actually  rutended  to  include 
them;  and  even  though  the  city,  by  repeated  acts, 
through  ordinance  and  by  resolutions,  may  have  recog- 
nized and  sanctioned  such  use  of  the  right  of  way  in 
question. 

While  there  may  be  some  force  in  this  contention, 
we  are  of  opinion  that  whatever  doubt  might  have  ex- 
isted about  the  use  of  this  right  of  way  through  the 
City  of  Spring  Valley  and  over  the  strip  in  dispute, 
for  an  interurban  or  commercial  railway,  such  doubt 
was  removed  by  the  ordinance  which  was  passed  by 
the  City  of  Spring  Valley  on  April  24,  1906,  in  which 
the  Illinois  Valley  Railway  Company  was  granted  the 
additional  franchises  and  rights  of  way,  and  expressly 
granted  the  right  * '  to  operate  railway  cars  and  coaches 
for  the  transportation  of  passengers,  baggage.  United 
States  mail,  express  matter  and  freight, ' '  through  the 
City  of  Spring  Valley. 

This  ordinance  grants  the  right  to  construct  addi- 
tional railway  tracks  and  equipment,  and  to  operate 
the  railroad  along  certain  streets,  which  are  named, 
**  commencing  at  a  point  on  the  public  highway,  lead- 
ing from  the  City  of  Peru  in  LaSalle  county,  Illinois, 
to  the  City  of  Spring  Valley,  where  the  railroad  track 
of  the  Illinois  Valley  Railway  Company,  now  con- 
structed and  in  operation,  turns  southerly  towards 
what  we  call  Webster  Park.'*    Following  the  spedal 
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grant,  the  ordinance  contains  the  following  expression 
of  the  purposes  for  which  it  was  passed,  namely :  *'It 
is  the  intention  hereof  to  afford  the  said  Illinois  Valley 
Bailway  Company  a  right  of  way  into  the  City  of 
Spring  Valley  from  the  east  and  through  the  same  to 
the  western  boundary  lines  thereof." 

It  will  be  noticed  that  the  ordinance  refers  to  the 
strip  of  track  in  dispute,  which  was  the  easterly  en- 
trance of  the  railway  company  into  the  city,  as  the 
highway  where  the  railroad  tracks  of  the  Illinois  Val- 
ley Bailway  Company  are  now  constructed  and  in  op- 
eration. Thus,  in  connection  with  the  expressed  in- 
tention in  the  ordinance,  it  takes  cognizance  of  the  fact 
that  the  Illinois  Valley  Bailway  Company  was  then 
operating  its  railway  upon  the  track  in  question,  as  a 
part  of  its  right  of  way,  and  using  this  entrance  into 
the  city  is  so  clearly  expressed,  that  there  is  no  room 
Railway  Company  a  complete  right  of  way  through 
the  city  is  so  clearly  expressed,  that  there  is  no  room 
left  for  a  doubt.  The  only  query  that  could  be  raised 
would  be,  where  it  was  intended  by  the  ordinance 
that  this  right  of  way  should  be  exercised. 

Inasmuch  as  there  was  no  right  of  way  into  or 
through  the  city,  except  over  the  disputed  strip,  and 
as  this  was  the  only  entrance  which  the  railway  com- 
pany had  into  the  city,  and  the  only  connection  with 
the  right  of  way  expressly  granted  in  the  ordinance, 
the  conclusion  is  irresistible  that  the  disputed  strip 
was  included  in  the  rights  of  way  intended  to  be 
granted  by  the  ordinance;  especially,  when  it  is  con- 
sidered that  the  right  of  way  of  the  railway  company 
into  and  through  the  city  would  not  be  complete  nor 
usable  without  this  strip. 

Ordinances  should  be  so  construed  as  to  ascertain 
the  legislative  intent,  and  in  construing  ordinances 
they  must  be  looked  at  as  a  whole.  {Gage  v.  City  of 
Chicago,  196  111.  512 ;  Gage  v.  Village  of  Wilmette,  230 
111.  428 ;  McChesney  v.  City  of  Chicago,  173  111.  75 ;  City 
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of  Chicago  v.  Wilshire,  243  HI.  123.)  Ordinances,  no 
less  than  statutes,  should  be  liberally  construed  in 
order  that  their  true  intent  and  meaning  may  be  car- 
ried out.  {People  V.  Dill,  1  111.  257 ;  Harrison  v.  Peo- 
ple, 195  IlL  466.) 

That  the  disputed  strip  was  contemplated  by  the 
city  to  be  included  in  the  grant  of  the  right  of  way 
through  the  City  of  Spring  Valley  in  the  ordinance 
of  April  24, 1906,  is  further  evidenced  by  the  fact  that 
the  city  afterwards,  on  April  6,  1910,  adopted  an 
ordinance  granting  to  appellant  the  right  to  build,  oon- 
strudr  and  maintain  a  side  track  from  the  disputed 
strip,  which  is  designated  as  a  part  of  the  main  line  of 
its  railroad,  to  St.  Bede  College  land,  which  side  track, 
proposed  by  the  ordinance,  was  to  be  operated  by 
appellant  for  the  purpose  of  hauling  coal,  freight  and 
other  materials  from  the  main  line  to  St.  Bede  College. 

We  are  of  opinion,  that  it  was  the  purpose  of  the 
ordinance  of  April  24,  1906,  to  grant  and  legalize  the 
right  of  way  of  the  Illinois  Valley  Bailway  Company, 
to  operate  an  interurban  and  conunercial  railway 
through  the  City  of  Spring  Valley  and  over  the  dis- 
puted strip,  as  a  part  of  such  right  of  way,  and  that 
by  the  terms  of  the  ordinance,  the  Illinois  Valley 
Bailway  Company  did  obtain  such  right,  and  that  (he 
right  thus  granted  and  obtained  was  legally  conveyed 
and  transferred  to  the  appellant;  that  the  appellant, 
at  the  time  of  the  filing  of  the  bill  of  complaint,  was 
in  the  legal  possession  of  said  right,  and  that,  there- 
fore, there  is  no  equity  in  appellee's  bill  of  complaint, 
and  the  same  should  have  been  dismissed.  And  for 
the  reasons  stated,  the  decree  should  be  reversed  and 
the  cause  remanded  with  directions  to  dismiss  the  bill 
for  want  of  equity. 

Decree  reversed  and  cause  remanded  tuUh  directions. 
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Jennie  Martin,  Appellee,  y.  Fraternal  Beserye  Life 

Association,  Appellant. 

Gen.  No.  6,094. 

1.  IKBUKANGB,  |  868^ — When  averment  <u  to  iuioide  of  deceased 
inMulflcient,  In  an  action  on  a  mutual  benefit  policy  of  insurance,  a 
plea  averring  that  the  deceased  died  by  his  own  hand  or  act,  while 
8ane»  is  not  sufficient  as  an  averment  that  he  committed  suicide. 

2.  lNBURA.NOX»  i  868* — when  averment  of  Muicide  insutflcient  as 
defense,  A  plea  In  an  action  on  a  mutual  benefit  insurance  policy, 
averring  that  the  deceased  died  by  his  own  hand  or  act,  held  insuffi- 
cient to  set  up  the  defense  provided  by  a  by-law  stating  that  no 
recovery  could  be  had  if  the  insured  "die  by  his  own  hand  or  act," 
whether  sane  or  insane,  inasmuch  as  the  deceased  might  have  died 
while  in  a  state  of  transitory  mental  disorder,  such  as  a  trance; 
epilepsy,  hysteria  or  delirium,  which  does  not  constitute  insanity. 

3.  Insane  pebsons,  |  1* — what  does  not  constitute  insanity.  The 
definition  of  insanity  does  not  include  certain  states  of  transitory 
mental  disorder,  such  as  trances,  epilepsy,  hysteria  and  delirium. 

4.  Insubajtck,  S  747* — when  insured  bound  by  change  in  by-laws. 
A  beneficiary's  right  of  recovery  under  a  mutual  benefit  insurance 
policy,  issued  subject  to  changes  in  by-laws  and  constitution  of  the 
insurer,  is  governed  by  such  by-laws  in  force  at  the  time  of  the  de- 
ceased's death. 

5.  INSUBANCE,  S  744* — when  application  pari  of  contract  of  fra- 
ternal insurance.  The  application  for  membership  in  a  fraternal  in- 
surance society  must  be  considered  part  of  the  contract  of  insurance. 

6.  Insurance,  %  859* — when  by-law  limitino  time  for  commence- 
ment of  suit  vaXid,  A  by-law  of  a  fraternal  insurance  society  pro- 
viding that  no  suit  may  be  brought  in  a  policy  unless  begun  within 
six  months  of  the  death  of  the  insured,  held  valid  and  binding. 

On  Beliearing. 

IKBUEANCE,  f  868* — When  plea  of  suicide  sustained.  In  an  action 
on  a  mutual  benefit  life  insurance  policy,  having  indorsed  thereon  a 
condition  to  the  effect  that  if  the  insured  should  die  "by  suicide  (ex- 
cept it  be  shown  conclusively  that  he  was  and  had  been  insane 
from  disease  or  injury),"  the  policy  should  be  null  and  void,  a  plea 
that  the  insured  committed  suicide  or  died  by  his  own  hand  or  act 
while  sane  was  sustained,  inasmuch  as  such  plea  was  more  favorable 
to  the  plaintiff  than  the  condition  required. 


•See  miBols  Note*  DlsMt,  Vols.  XI  to  XV,  and  ComulstlTe  Qwurtovly, 
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Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the  Hon. 
ROBEBT  W.  Olmsted,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.  Reversed  and  remanded.  Opinion  filed  April  14, 
1916.    Rehearing  denied  and  additional  opinion  filed  May  24,  1916. 


BoBEBT  H.  LoYBTT  and  Geobqb  0.  Wbngeb,  for  ap- 
pellant. 

SeabijE  &  Mabshauj,  for  appellee. 

Mb.  Justicb  Niehaus  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  rendered  m  the 
Circuit  Court  of  Rock  Island  county  for  $2,281,65,  in 
a  suit  by  the  appellee,  Jennie  Martin,  against  the 
appellant,  the  Fraternal  Reserve  Life  Association,  to 
recover,  as  beneficiary  of  a  benefit  certificate  issued 
to  her  husband,  William  B.  Martin,  by  the  **  Miner 
of  Honor  Benefit  Order,*'  a  fraternal  society,  whose 
original  name  was  changed  to  that  of  Fraternal  Be- 
serve  Life  Association.  Certain  defenses  to  a  recov- 
ery on  the  benefit  certificate  were  embodied  in  special 
pleas  filed  by  the  appellant,  to  which  the  court  sus- 
tained demurrers.  These  pleas  are  the  amended  sec- 
ond, third  and  fourth  special  pleas,  and  the  fifth  and 
sixth  special  pleas,  and  the  seventh,  eighth  and  ninth 
additional  special  pleas,  which  were  filed  by  leave  of 
court. 

All  the  pleas  allege  that  William  B.  Martin,  in  his 
application  for  membership  in  the  Fraternal  Reserve 
Association  in  question,  expressly  agreed  to  conform 
in  all  respects  to  the  constitution,  laws,  rules  and 
usages  of  the  Order,  then  in  force  or  which  might 
thereafter  be  adopted.  The  second  amended  plea  sets 
out  section  2  of  article  12  of  the  alleged  by-laws  of 
the  Order,  which,  it  is  averred,  was  in  force  at  the  date 
of  the  issuance  of  the  certificate  of  insurance,  and  re- 
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mained  in  full  force  and  effect  all  the  time,  and  to 
the  date  of  the  filing  of  the  pleas.  This  section  of  the 
by-laws  provides  that  if  a  member  of  the  Order  dies 
in  consequence  of  a  duel,  or  by  the  hands  of  justice, 
or  in  consequence  of  the  practice  of  any  pernicious 
act  that  tends  to  shorten  life,  or  by  suicide,  whether 
he  or  she  be  sane  or  insane,  the  certificate  of  mem- 
bership in  such  case  shall  be  null  and  void;  and  the 
])lea  then  further  avers  that  said  William  B.  Martin 
did  die  by  his  own  hand  or  act  while  sane;  and  that 
therefore  the  certificate  of  insurance  became,  by  this 
act  of  said  deceased,  null  and  void. 

The  amended  third  plea  sets  out  the  same  section 
and  article  of  the  by-laws  which  is  set  out  in  the 
amended  second  plea,  and  avers  that  said  William  B. 
Martin  did  die  by  his  own  hand  or  act ;  and  that  having 
thus  died  by  his  own  hand  or  act,  said  insurance  cer- 
tificate, by  virtue  of  the  by-law  in  question,  became  null 
and  void. 

Special  plea  No.  5  avers  that  the  order  in  question, 
on  February  25,  1904,  adopted  as  one  of  its  by-laws, 
section  51,  which  is  to  the  effect  that  the  benefit  cer- 
tificate issued  to  a  benefit  member  by  the  association, 
and  his  written  acceptance  thereof,  his  application  for 
membership  and  the  laws  of  the  association,  shall  be 
taken  together  as  constituting  the  contract  made  by 
and  between  each  member  and  the  association;  and 
that  such  contract  shall  be  forever  subject  to  the  con- 
dition that  the  same  may  at  any  future  time  be  mod- 
ified by  legally  enacted  amendments  to  the  constitution 
and  by-laws  of  the  association.  It  also  avers  that  one 
of  the  by-laws  of  the  association,  in  force  on  and  since 
ihe  25th  day  of  February,  1904,  and  to  the  time  of 
the  filing  of  the  plea,  is  section  53,  which  provides 
that  if  a  benefit  member  of  the  association  die  by  his 
own  hand  or  act,  whether  sane  or  insane,  nothing  in 
the  terms  or  conditions  of  his  benefit  certificate  shall 
be  held  or  understood  to  entitle  his  beneficiaries  to  any 
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part  or  share  in  any  money  fund  or  property  of  the 
association;  and  then  avers  that  the  said  William  B. 
Martin  did  die  by  his  own  hand  or  act,  while  sane; 
and  that  therefore  by  virtue  of  the  by-law  in  question, 
the  insurance  certificate,  or  certificate  of  membership 
upon  which  plaintiff's  action  is  founded,  became  and 
is  wholly  null  and  void. 

The  sixth  special  plea  sets  out  substantially  the 
same  matters  as  the  fifth  special  plea,  in  reference  to 
the  by-laws  of  the  association,  including  the  one  in 
reference  to  self-destruction,  and  then  avers  that  said 
William  B.  Martin  did  die  by  his  own  hand  or  act; 
and  that  therefore,  because  he  died  by  his  own  hand 
and  act,  the  insurance  certificate,  or  certificate  of  mem- 
bership on  which  plaintiff's  action  is  founded,  became 
null  and  void. 

Additional  special  plea  No.  8  alleges  practically  the 
same  facts  as  special  plea  No.  5,  and  sets  out  the  same 
sections  of  the  by-laws  alleged  to  have  been  regularly 
adopted,  and  in  force  at  the  time  of  the  death  of  the 
holder  of  the  certificate,  including  section  53,  in  ref- 
erence to  self-destruction;  and  then  avers  that  said 
William  B.  Martin  died  by  his  own  hand  and  act  while 
sane ;  and  that,  therefore,  the  insurance  certificate,  or 
certificate  of  membership  upon  which  plaintiff's  action 
is  founded,  became  and  is  wholly  void. 

Additional  plea  No.  9  sets  out  section  2  of  article 
12,  of  the  by-laws  of  the  **  Miner  of  Honor  Benefit 
Order,"  averred  to  be  in  force  at  the  time  of  the  is- 
suing of  the  certificate  in  question,  and  at  the  time  of 
the  death  of  the  certificate  holder,  to  the  effect  that 
if  the  miner  dies  by  suicide,  whether  he  or  she  be  sane 
or  insane,  the  certificate  of  membership  shall  become 
null  and  void;  and  then  further  avers  that  the  said 
William  B.  Martin  did  die  by  committing  suicide, 
while  sane;  and  that  therefore  the  insurance  certifi- 
cate, or  certificate  of  membership  upon  which  plain- 
tiff's action  is  founded,  became  and  is  void. 
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Special  plea  No.  7  sets  out  certain  conditions,  al- 
leged to  be  a  part  of  the  contract  of  insurance  and 
attached  to  the  benefit  certificate,  which  contains  the 
clause  that  if  the  holder  of  the  certificate  shall  die  by 
suicide  (except  it  be  shown  conclusively  that  he  was 
and  had  been  insane  from  disease  or  injury)  that 
then  the  certificate  shall  be  null  and  void  in  every 
respect,  and  of  no  effect  whatever,  and  all  moneys 
which  may  have  been  paid,  and  all  rights  and  benefits 
which  may  have  accrued  by  the  certificate,  shall  be 
forfeited  absolutely  and  forever,  and  be  of  no  avail; 
and  then  avers  that  said  William  B.  Martin  did  die 
by  committing  suicide,  while  sane;  and  that  therefore 
the  insurance  certificate,  or  certificate  of  membership 
upon  which  plaintiff  ^s  action  is  founded,  became  and 
was  wholly  void  and  of  no  effect. 

Amended  special  plea  No.  4  sets  out  that  part  of 
the  application  for  membership  by  which  the  applicant 
agreed  to  conform  in  all  respects  to  the  constitution, 
by-laws,  rules  and  usages  of  the  Order  then  in  force, 
or  which  might  thereafter  be  adopted  by  the  order; 
and  sets  out  a  certain  by-law  averred  to  have  been 
regularly  adopted  and  in  force  at  the  time  of  the 
death  of  the  deceased,  which  is  known  as  section  1 
of  article  12,  and  is  to  the  effect  that  no  action  shall 
be  maintained,  nor  recovery  had,  for  any  claim  arising 
upon  any  certificate  of  membership,  after  the  lapse  of 
six  months  from  the  date  of  the  death  of  a  member, 
unless  suit  is  brought  upon  such  claim  within  six 
months  from  such  death;  and  failure  to  sue  within 
such  time  shall  be  a  bar  to  any  recovery  upon  any  such 
claim;  and  avers  that  the  plaintiff  did  not  bring  this 
suit  until  long  after  the  lapse  of  the  six  months '  period 
provided  for  ia  the  by-laws  in  question;  that  is  to 
say,  six  months  after  the  death  of  said  William  B. 
Martin,  which  occurred  on  November  3,  1911 ;  and  that 
therefore  a  recovery  on  the  certificate  in  question  is 
barred. 
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We  are  of  opinion  that  the  court  properly  sustained 
the  demurrer  to  amended  special  plea  No.  2,  and 
amended  special  plea  No.  3,  also  to  special  plea  No. 
6 ;  but  that  the  other  special  pleas  alleged  facts  which 
constitute  a  legal  defense  to  a  recovery  upon  the  cer- 
tificate in  question. 

Amended  special  plea  No.  2  is  defective  in  this,— 
that  the  averment  that  Martin  died  by  his  own  hand 
or  act,  while  sane,  does  not  necessarily  imply  that^  he 
died  by  suicide,  which  is  the  real  basis  claimed  for 
avoiding  a  recovery  on  the  policy  under  the  section  of 
the  by-law  set  forth  in  the  plea.  Suicide  is  the  act 
of  taking  one's  own  life  voluntarily  and  intentionally; 
or  the  deliberate  and  intentional  destruction  of  his 
own  life,  by  a  person  of  sound  mind.  A  person  might 
die  by  his  own  hand  or  act,  while  sane,  and  yet  the  act 
causing  death  be  unintentional  or  accidental. 

Amended  special  plea  No.  3  is  defective  for  the  same 
reason.  The  allegation  in  that  plea  is  merely  that  he 
died  by  his  own  hand  or  act,  without  any  averment  that 
such  act  was  intentional  or  deliberate,  or  done  for  the 
purpose  of  destroying  his  life,  which  would  be  neces- 
sary to  bring  it  within  the  definition  of  suicide. 

Special  plea  No.  6  is  defective  for  the  same  reason. 
The  plea  is  based  upon  section  54  of  the  by-laws,  which 
provides  that  if  a  member  die  by  his  own  hand  or  act, 
whether  sane  or  insane,  that  the  beneficiary  shall  not 
be  entitled  to  recover ;  and  the  averment  is  merely  that 
William  B.  Martin  did  die  by  his  own  hand  or  act,  with- 
out any  allegation  that  he  was  sane  or  insane  at  the 
time.  If  he  died  by  his  own  act,  while  in  a  state 
of  transitory  mental  disorder,  such  as  a  trance,  or 
epilepsy,  or  hysteria,  or  delirium,  he  could  not  be  con- 
sidered either  as  sane  or  insane ;  and  hence  his  act  of 
self-destruction,  while  in  a  delirium  or  in  a  trance, 
could  not  be  considered  as  within  the  provisions  of  the 
by-law  mentioned. 

The  definition  of  insanity  does  not  include  certain* 
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states  of  transitory  mental  disorder,  such  as  trances, 
epilepsy,  hysteria  and  delirium ;  and  it  is  usually  clear 
that  a  person  in  such  a  condition  of  mental  disorder 
could  not  legally  be  regarded  as  sane,  because  sanity 
necessarily  implies  a  mental  condition  which  is  normal. 

The  averment  in  special  plea  No.  5,  however,  that 
said  William  B.  Martin  died  by  his  own  hand  or  act, 
while  sane,  is  directly  within  the  scope  of  the  provision 
of  section  53  of  the  by-laws  of  the  association  against 
self-destruction,  and  would  operate  as  an  avoidance  of 
the  certificate ;  and  the  same  may  be  said  of  the  aver- 
ments in  additional  plea  No.  8  and  additional  plea  No. 
9,  which  are  based  upon  different  sections  of  the  by- 
laws of  the  Order  in  question.  These  pleas,  therefore, 
constituted  a  proper  defense  to  a  recovery  upon  the 
certificate.  If  the  by-laws  were  properly  adopted  and 
in  force  at  the  time  of  the  decease  of  the  certificate 
holder,  he  was  bound  by  them  as  constituting  a  part  of 
his  contract. 

Appellee  insists  that  the  application  for  membership 
niade  by  the  certificate  holder  is  not  a  part  of  the  con- 
tract of  insurance.  It  is  the  well-settled  law  of  the 
State,  however,  concerning  fraternal  insurance  so- 
cieties, that  the  application  for  membership  must  be 
considered  a  part  of  the  contract  of  insurance;  and 
that  where  a  member  agrees,  in  his  application,  to 
abide  by  and  be  bound  by  subsequently  adopted  by- 
laws, he  is  bound  by  them,  unless  the  by-laws  are  un- 
reasonable. {Smith  V.  Mutual  Reserve  Fund  Life 
Ass'n,  140  HI.  App.  409;  Scow  v.  Royal  League,  223 
m.  32 ;  Gra/nd  Lodge  A.  0.  U.  W.  of  Illinois  v.  Oetzel, 
139  111.  App.  4;  Moerschbaecher  v.  Royal  League,  188 
111.  9.) 

**In  construing  the  contract  by  the  holder  of  the 
certificate,  or,  rather,  that  made  between  the  member 
and  the  corporation, — ^the  application,  the  examination 
by  the  physician,  the  constitution  and  by-laws  and  the 
certificate  issued  are  all  to  be  construed  together  as 
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the  contract  between  the  parties/'     FtiUeiMvider  v. 
Royal  League,  180  HI.  625» 

It  is  practically  conceded  that  the  conditions  set  out 
in  special  plea  No.  7  are  a  part  of  the  insurance  oon- 
tracty  and  the  facts  alleged  in  the  plea  constitute  a  bar 
to  recovery. 

Amended  special  plea  No.  4,  which  sets  out  the  by- 
law of  the  association,  averred  to  be  properly  adopted 
and  in  force  at  the  time  of  the  death  of  the  certificate 
holder,  is  a  good  plea  in  bar  of  the  action.  The  limita- 
tion fixed  by  the  by-law  is  that  the  suit  for  recovery  on 
the  certificate  shall  be  commenced  within  six  months 
from  the  death  of  the  certificate  holder,  and  is  legal 
and  binding.  Similar  limitations  fixed  by  contract 
have  been  fully  sustained  by  courts  of  review.  Metro- 
politan Accident  Ass'n  v.  Clifton,  63  111.  App.  153 ; Hef- 
fron  V.  Rochester  German  Ins.  Co.,  119  111.  App.  571; 
Hvmfiboldt  Ins.  Co.  v.  Johnson,  1  111.  App.  312 ;  Ronan 
V.  Michigan  Mutual  Life  Ins.  Co.,  96  111.  App.  355; 
Merchants'  Life  Ass'n  v.  Treat,  98  HI.  App.  60;  Rich- 
ter  V.  Michigan  Mut.  Life  Ins.  Co.,  66  HI.  App.  606; 
Stephens  v.  Phcenix  Assurance  Co.,  85  HI.  App.  671; 
Riddlesharger » v.  Hartford  Fire  Ins.  Co.,  7  Wall- 
(U.  S.)  390;  French  v.  Lafayette  Ins.  Co.,  5  McLean 
(U.  S.)  463;  Williams  v.  Vermont  Mutual  Fire  Ins,  Co., 
20  Vt.  230 ;  Wilson  v.  Aetna  Ins.  Co.,  27  Vt.  101 ;  Peoria 
Marine  S  Fire  Ins.  Go.  v.  Whitehill,  25  HI.  388 ;  SmUh 
V.  Herd,  110  Ky.  56;  Kiisell  v.  Mutual  Reserve  Life 
Ins.  Co.,  131  Iowa  54. 

For  the  reasons  stated,  the  demurrers  to  special 
pleas  numbers  4,  5  and  7  and  to  additional  pleas  num- 
bers 8  and  9  should  have  been  overruled.  The  judg- 
ment, therefore,  should  be  reversed  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with 
the  views  herein  expressed. 

Reversed  and  remanded. 
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Upon  Petition  fob  Beheabing  the  Following  Addi- 
tional Opinion  Was  Filed. 
Pbb  Cubiam.  In  her  petition  for  rehearing  appellee 
calls  attention  to  the  condition  on  the  back  of  the  cer- 
tificate sued  on  and  referred  to  in  the  policy,  to  the 
eflFect  that  if  the  member  shaU  die  **by  suicide  (except 
it  be  shown  conclusively  that  he  was  and  had  been  in- 
sane from  disease  or  injury),*'  the  certificate  shall  be 
null  and  void,  and  urges  that  this  permits  a  recovery 
if  the  member  died  by  suicide  while  insane,  and  that 
the  alleged  by-law  conflicts  therewith,  and  that  the  cer-  . 
tificate  should  prevail  over  the  by-law.  An  examina- 
tion of  each  plea  approved  in  the  foregoing  opinion 
will  show  that  it  alleges  that  Martin  committed  suicide, 
or  died  by  his  own  hand  and  act,  while  sane,  except  one 
plea  which  does  not  relate  to  that  subject  but  sets  up  a 
limitation  in  bar.  The  pleas  which  we  sustain  are 
therefore  more  favorable  to  appellee  than  the  condi- 
tion on*  the  back  of  the  certificate.  By  the  condition  the 
proof  must  show  conclusively  that  the  member  who 
took  his  own  life  was  insane  from  disease  or  injury  to 
permit  a  recovery,  while  under  the  pleas  if  the  evidence 
is  evenly  balanced  as  to  whether  the  member  who  took 
his  own  life  was  then  sane,  the  beneficiary  would  re- 
coven 

Rehearing  denied. 
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Charles  E.  Smitli^  Appellant,  t.  Frank  G.  Bellrose, 

Appellee. 

Oen.  No.  6428. 

1.  Pleading,  |  462*— loTien  failure  to  join  ittues  in  ioriHno 
toaived.  Failure  to  Join  isBUOB  in  writing  is  waived  by  rolnntarily 
proceeding  to  trial. 

2.  Set-off  and  begoxjfment,  |  2* — what  is  nature  of  plea  of  nt-off. 
A  plea  of  set-oft  does  not  deny  the  cause  of  action  as  alleged  but 
admits  it  and  seeks  to  avoid  It  because  of  new  matter  set  up. 

3.  Pleading,  |  117* — when  matter  in  declaration  not  denied 
deemed  admitted.  When  a  matter  material  to  the  issues  is  alleged 
in  the  declaration  and  is  not  denied  by  a  plea,  it  is  admitted  and 
will  be  presumed  to  be  a  fact 

4.  Landlord  and  tenant,  |  321* — when  evidence  as  to  lack  of 
title  in  landlord  inadmissible.  In  an  action  for  rent,  the  tenant 
cannot  Introduce  evidence  to  show  that  his  landlord  has  no  title 
to  the  demised  premises. 

6.  Landlord  and  tenant,  |  311* — v>?iat  damages  may  he  set  off 
in  action  for  rent.  In  an  action  for  rent,  damages  to  the  tenant 
resulting  from  an  unlawful  eviction  by  the  landlord  may  be  set  off. 

6.  Landlord  and  tenant,  |  262* — what  does  not  constitute  an 
eviction.  A  statement  by  a  landlord's  agent  to  a  tenant  that  he 
must  vacate  the  premises  if  he  does  not  pay  the  rent  agreed  is  not 
an  eviction. 

7.  Landlord  and  tenant,  |  262* — what  constitutes  an  eviction. 
While  it  is  not  necessary  that  there  should  be  an  actual,  physical 
expulsion  from  the  premises  occupied  by  a  tenant  to  constitute  an 
eviction,  yet  it  is  necessary  that  the  landlord  do  some  act  which 
disturbs  the  tenant's  possession,  or  which  amounts  to  a  clear  indi- 
cation of  an  intention  on  the  part  of  the  landlord  to  deprive  the 
tenant  of  the  enjoyment  of  the  premises  as  demised  to  him. 

8.  Instructions,  §  118* — when  improper  as  not  in  oonformity 
with  evidence.  An  instruction  which  failed  to  charge  the  Jury  that 
they  should  confine  themselves  to  the  evidence  in  forming  their 
belief  as  to  matters  in  issue,  held  erroneous. 

9.  Instructions,  |  115*-— to^en  giving  instruction  as  to  allega- 
tions unsupported  hy  evidence  is  improper.  The  giving  of  an  in- 
struction concerning  allegations  of  which  there  is  no  evidence  to 
support  is  erroneous. 

*See  nilnols  Notes  Digest.  Vols.  XI  to  XV.  and  CiiiiiDlfttlTe  Quarterly, 
topic  and  section  number. 
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10.  IifSTBUcnoifs,  I  63* — when  inipr(^er  as  assuming  facts.  An 
instmctlon  asstuning  facts  dleproved  by  the  evidence  is  erroneous. 

11.  LiANDtLOBD  AND  TENAiVT,  |  325a* — toHen  instruction  on  right  of 
tenant  to  remove  sand  erroneous.  In  an  action  to  recoTer  royalties 
on  sand  removed  by  the  defendant  from  the  plaintiff's  premises, 
through  which  a  railroad's  right  of  way  ran,  where  though  the 
lease  did  not  actually  describe  such  right  of  way»  it  clearly  ap- 
peared'that  it  was  a  part  of  the  demised  premises,  an  instruction 
that  the  plaintiff  could  not  recover  for  sand  removed  from  such 
right  of  way  unless  it  was  described  in  the  lease,  held  erroneous. 

12.  LiANDLOiBD  AND  TENANT — whcn  tcwint  liable  fOT  rcw^oval  of 
sand.  The  owner  of  land  may  recover  of  a  tenant  for  sand  mined 
by  him,  in  accordance  with  a  lease,  on  a  railroad's  right  of  way 
running  over  such  land. 

13.  Landlobd  Ain>  tbnamt,  |  318* — when  evidence  inadmissible 
under  plea  of  set-off.  In  an  action  by  a  landowner  for  royalties  for 
sand  removed  by  a  tenant,  under  a  plea  of  set-off  averring  an  un- 
lawful eviction,  and  damages  consisting  of  money  expended  in 
stripping  off  the  surface  material  preparatory  to  the  removal  of  the 
sand,  evidence  of  what  would  be  a  fair  charge  for  such  stripping, 
held  inadmissible. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  S.  C. 
Stough,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.  Reversed  and  remanded.  Opinion  filed  April  14,  1916.  Re- 
hearing denied  May  24,  1916. 


L.  W.  Bbswbs  and  Bttttbbs  &  Clabk,  for  appellant. 
H.  M.  Kblly  and  Bbownb  &  Wiley,  for  appellee. 

Mb.  Jxjstiob  Niehaus  delivered  the  opinion  of  the 
conrt. 

This  is  an  action  of  assumpsit  brought  by  the  appel- 
lant, Charles  E.  Smith,  in  the  Circuit  Court  of  La  Salle 
county,  against  the  appellee.  Prank  C.  Bellrose,  for  the 
recovery  of  money  claimed  to  be  due  as  rent  for  cer- 
tain premises  demised  to  appellee.  There  was  a  trial 
by  jury  which  resulted  in  a  verdict  for  appellant,  as- 

•8e«  nilnols  Notes  IHffMt.  Vol*.  XI  to  XT,  and  Oiimal»tlire  Qoarlerlj,  mud* 
iople  and  section  number* 
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sessing  his  damages  at  $1.  Appellant  thereupon  made 
a  motion  for  a  new  trial  and  in  arrest  of  judgment, 
which  motions  were  overruled  by  the  court,  and  judg- 
ment rendered  on  the  verdict,  from  which  judgment 
the  appellant  has  taken  this  appeal. 

The  appellant  alleges  in  the  first  count  of  his  dedar 
ration  that  he  leased  to  appellee  a  tract  of  land,  which 
is  therein  described,  lying  north  of  the  Illinois  &  Mich- 
igan Canal,  and  a  part  of  the  east  half  of  the  north  half 
of  the  southwest  quarter  of  section  18,  in  township  33, 
La  Salle  county,  for  a  term  commencing  February  1, 
1904,  to  July  30, 1908,  such  leasing  being  in  accordance 
with  the  terms  and  conditions  of  a  certain  lease  there- 
tofore executed  between  the  appellant  and  one  Harry 
W.  Bellrose,  and  the  last  mentioned  lease  is  set  out  in 
the  count  in  Tkbc  verba,  and  grants  to  the  lessee  the 
right  to  mine,  remove  and  dispose  of  sand,  and  saad 
rock,  situated  on  the  premises,  and  provides  for  the 
payment  by  the  lessee,  as  rent,  a  royalty  of  five  cents 
per  ton  for  each  ton  of  sand,  or  sand  rock,  mined  and 
removed  from  the  premises ;  that  the  appellee  in  per- 
son and  by  his  agents  and  employees  entered  into  the 
possession  of  the  demised  premises,  in  accordance  with 
and  by  virtue  of  the  terms  and  provisions  of  said  lease, 
and  thereunder  mined  and  removed  from  said  prem- 
ises during  the  term  of  said  lease  large  quantities  of 
sand,  towit :  40,000  tons ;  that  the  appellant  has  in  all 
things  performed  and  kept  the  terms  and  provisions 
of  said  lease  on  his  part,  but  that  appellee  failed  io 
comply  with  the  terms  thereof,  and  failed  to  pay  the 
royalty  provided  as  rent  in  the  lease  fol:  the  sand 
taken  and  mined,  and  removed  by  him  from  said  prem- 
ises, namely,  at  the  rate  of  five  cents  per  ton,  although 
requested  so  to  do,  to  the  damage  of  the  plaintiff  in 
the  sum  of  $2,000. 

The  declaration  also  contains  a  second,  third,  fourth, 
fifth  and  sixth  count ;  it  also  contains  a  seventh  count 
which  is  the  consolidated  common  counts.    To  this 
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declaration  the  appellee  filed  five  pleas,  namely:  a 
plea  of  nonassumpsit ;  a  plea  of  the  Statute  of  Limita- 
tions; a  plea  of  the  Statute  of  Frauds,  alleging  that 
the  agreement  a^  set  out  in  the  declaration  was  not  to 
be  performed  within  a  year;  and  another  plea  of  the 
Statute  of  Frauds  alleging  that  the  contract  was  for 
the  sale  of  an  interest  in  lands,  which  was  for  a  longer 
term  than  a  year ;  also  a  plea  of  set-oflf  or  counterclaim, 
alleging  that  the  appellant  owes  the  appellee  the  sum 
of  $2,000  for  goods,  chattels  and  eflfects  before  then 
sold  and  delivered  by  the  appellee  to  the  appellant ; 
and  a  like  sum  for  work  and  services  before  that  time 
done  and  bestowed,  and  materials  for  the  same  work 
furnished  by  the  appellee  to  the  appellant,  at  his  re- 
quest; and  in  a  like  sum  for  moneys  before  that  time 
paid  and  expended  by  the  appellee  for  the  use  of  the 
appellant  at  his  request ;  and  in  a  like  sum  for  moneys 
found  to  be  due  from  the  appellant  to  the  appellee  on 
an  account  stated,  which  said  sums  of  money  so  due 
from  the  appellant  to  the  appellee  exceeded  the  dam- 
ages sustained  by  the  appellant,  by  reason  of  the  non- 
performance by  the  appellee  of  the  several  supposed 
promises  in  the  declaration  mentioned,  and  out  of 
which  said  sums  of  money  the  appellee  is  ready  and 
willing  and  hereby  offers  to  set  off  and  allow  to  the 
appellant  the  full  amount  of  said  damages. 

The  appellant  joined  issue  on  the  plea  of  nonassump- 
sit, which  formed  the  general  issue  in  the  case,  and 
demurred  to  the  second,  third  and  fourth  special 
pleas,  and  filed  a  replication  to  the  plea  of  set-off. 
Then  appellee,  by  leave  of  court,  withdrew  the  general 
issue  so  far  as  it  pertained  to  the  first  count,  and  the 
court  sustained  a  demurrer  to  the  second,  third  and 
foui-tb  special  pleas.  Appellee  afterwards  obtained 
leave  to  file  two  additional  special  pleas  of  the  Statute 
of  Frauds  and  the  Statute  of  Limitations,  and  appel- 
lant obtained  leave  to  file  several  replications  to  the 
special  pleas  on  file.   But  the  parties  proceeded  to  trial 


372  Appellate  Coubts  of  Illinois. 


Smith  y.  Bellroee,  200  IlL  App.  368. 


without  issue  having  been  joined  on  the  special  pleas 
and  replications  thereto. 

Various  questions  are  raised  on  appeal  as  to  the 
competency  and  relevancy  of  the  evidence  adduced  on 
the  trial,  and  as  to  the  propriety  of  giving  certain  in- 
structions to  the  jury,  and  as  to  the  extent  of  the  lia- 
bility of  the  appellee  under  the  pleading  and  evidence. 

The  failure  to  join  issue  upon  the  special  pleas  and 
replications  filed  is  not  of  importance,  inasmuch  as  the 
parties  voluntarily  proceeded  to  trial  without  formal 
written  issues  joined  in  that  regard.  {French  v.  Sco- 
bey,  108  111.  App.  606;  Chicago  d  A.  Ry.  Co.  v.  Jen- 
nings, 114  111.  App.  622;  Piot  v.  Davis,  241  111.  434.) 

The  withdrawal  of  the  general  issue,  so  far  as  the 
same  pertained  to  the  first  count,  left  as  the  only  de- 
fense to  that  count  the  matters  set  up  in  the  plea  of 
set-oflF,  and  this  plea  does  not  deny  the  appellant's 
cause  of  action,  as  alleged  in  the  first  count,  for  rent 
due  from  appellee  as  tenant,  but  admits  an  indebted- 
ness from  the  appellee  to  the  appellant  on  that  ac- 
count, and  because  of  the  matters  set  up  in  the  plea 
seeks  to  avoid  it.    {Raymond  v.  KerkeVj  81  111.  381.) 

When  a  matter  material  to  the  issues  is  alleged  in 
the  declaration  and  is  not  denied  by  a  plea,  such  mat- 
ter is  admitted  and  it  will  be  presumed  to  be  a  fact. 
{Morrill  v.  Baggott,  57  111.  App.  530,  aflSrmed  in  157 
111.  240 ;  Dickinson  v.  Garland,  49  111.  App.  578 ;  McNeal 
V.  Calkins,  50  111.  App.  17 ;  Williams  v.  Boy  den,  33  111. 
App.  477 ;  Lindsay  v.  Stout,  59  111.  491 ;  Orr,  Saddler  £ 
Co.  V.  Gilbert,  68  111.  App.  429 ;  Culver  v.  Uthe,  7  Dl. 
App.  468.) 

Aside  from  the  presumptions  which  arise  from  the 
pleadings,  it  is  clearly  established  by  the  evidence  that 
the  appellant's  claim,  as  well  as  the  appellee's  counter- 
claim, respectively,  grew  out  of  their  relation  of  land- 
lord and  tenant.  The  proof  shows  that  appellant 
claimed  to  own  the  tract  of  land — ^about  10.50  acres, 
described  in  the  first  count  of  the  declaration.    It 
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formed  a  rectangular  strip,  about  748  feet  in  length, 
lying  north  of  the  Illinois  and  Michigan  Canal, — and 
that  the  right  of  way  of  the  Chicago,  Bock  Island  and 
Pacific  Eailway  Company  ran  lengthwise  through  this 
tract  of  ground.  Upon  this  claimed  tract,  on  the  north 
side  of  the  tracks  of  the  railway  company  and  extend- 
ing partly  on  the  right  of  way  of  said  railway,  there 
were  large  bodies  of  sand  rock  and  sand,  which  were 
valuable  for  conmiercial  and  manufacturing  purposes. 

It  was  this  tract  of  land,  including  the  right  of  way 
of  the  railway  through  the  same,  that  appellee  ob- 
tained the  possession  of  under  the  terms  of  the  lease  in 
question,  as  tenant  of  appellant.  The  appellee  com- 
menced operations  for  the  removal  of  the  sand  about 
February  11,  1904,  paying  for  the  same  in  monthly 
payments,  and  continued  in  this  manner  until  Septem- 
ber, 1906,  a  period  of  about  two  years  and  a  half.  A 
part  of  the  sand  which  was  mined  during  this  period 
was  taken  from  what  constituted  the  right  of  way  of 
the  railway  company,  and  a  part  from  the  land  north 
of  the  right  of  way. 

It  is  apparent  that  about  September,  1906,  the  appel- 
lee reached  the  conclusion  that  appellant  did  not  have 
the  legal  title  to  the  sand  and  sand  rock,  which  was 
situated  on  that  part  of  the  tract  designated  as  the 
right  of  way  of  the  railway  company,  and  thereupon 
made  a  new  arrangement  with  the  railway  company 
for  mining  and  removing  sand  from  this  part  of  the 
premises.  After  making  this  new  arrangement  with 
the  railway  company,  he  denied  appellant's  title  to  the 
part  mentioned  and  refused  to  pay  him  any  more  rent 
for  the  same. 

The  evidence  and  pleadings  clearly  establish  that 
appellant  was  appellee's  landlord;  that  the  railroad 
right  of  way  was  on  a  part  of  the  premises  of  which 
the  appellee  had  become  possessed  as  tenant  of  appel- 
lant, and  that  for  over  two  years  he  mined  sand  from 
the  same,  as  tenant  of  appellant,  and  paid  rent  for 
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the  sand  taken  in  the  same  manner  as  for  sand  mined 
from  other  parts  of  the  premises  leased ;  that  his  sub- 
sequent refusal  to  make  further  payment  was  based 
upon  a  denial  of  the  title  of  his  landlord  to  this  part 
of  the  premises  leased,  and  that  after  his  refusal  to 
pay  rent  he  nevertheless  continued,  without  interrup- 
tion, to  occupy  this  part  and  to  mine  sand  thereon, 
under  what  he  claimed  was  a  superior  title  in  the  Chi- 
cago, Bock  Island  &  Pacific  Bailway  Company. 

That  a  tenant  cannot  dispute  the  title  of  his  land- 
lord to  the  premises  which  he  has  obtained  the  pos- 
session of  as  tenant  while  he  remains  in  possession 
thereof,  is  a  principle  of  law  that  is  so  well  settled 
as  to  be  axiomatic.  {Gable  v.  Wetherholt,  116  111.  313; 
Fortier  v.  Ballance,  10  111.  (5  Gilm.)  41;  Mackin  v. 
Haven,  187  111.  480;  Doty  v.  Burdick,  83  111.  473;  Cox 
V.  Cwnningham,  77  HI.  545 ;  Hardin  y.  Forsythe,  99  LI. 
312;  Haynes  v.  Sherwin-Williams  Co.,  126  HI.  App. 
414;  Knefel  v.  Daly,  91  111.  App.  320.)  And  for  the 
reasons  stated,  all  the  evidence  introduced  by  appellee 
on  the  trial  for  the  purpose  of  showing  that  appellant 
had  no  title  to  the  strip  of  ground  in  dispute  was  in- 
competent. 

Appellee  insists  that  he  was  ordered  off  of  a  part 
of  the  premises  in  question  by  the  appellant,  through 
appellant's  agent,  William  A.  Smith,  that  is  to  say, 
that  he  was  evicted  therefrom.  And  that  in  conse- 
quence of  this  ordering  off  or  eviction  he  was  damaged 
to  the  extent  of  about  $1,800,  this  being  the  amount 
which  would  be  considered  a  reasonable  and  fair 
charge  for  the  expense  of  stripping  a  section  of  sand 
rock,  which  he  had  caused  to  be  stripped  preparatory 
to  mining  and  removing  the  sand ;  and  that  on  account 
of  his  eviction  he  lost  the  benefit  of  this  stripping  and 
the  work  done  and  money  expenses  therefor.  If  the 
appellee  was,  in  fact,  evicted,  and  on  that  account  suf- 
fered damages,  there  is  no  doubt  about  his  legal  right 
*^  recoup  such  damages  as  a  set-off  against  the  rent 
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due  to  appellant.  But  the  record  does  not  disclose  any 
eviction,  and  the  only  ordering  off  which  appears  to 
have  been  done  was  done  by  appellee  himself  when  he 
called  off  his  employees  from  their  work  of  stripping 
on  the  part  of  the  premises  mentioned,  and  directed 
that  his  **  stuff — ^tools  and  things — *'  be  taken  to  the 
right  of  way,  which  was  another  part  of  the  same 
premises. 

Appellee  claimed  that  this  was  done  by  him  in  con- 
sequence of  what  he  states  William  A.  Smith  said  to 
him,  as  agent  of  his  brother,  the  appellant;  but  what 
"William  A.  Smith  told  him,  according  to  appellee  *s 
own  testimony,  was  this:  **Well,  Prank,  Charlie  told 
me  to  tell  you  not  to  take  any  more  sand  off  from  his 
place  there,  if  yo^  ain't  going  to  pay  for  it.^'  This 
language  cannot  reasonably  be  construed  into  an  or- 
dering off,  or  an  eviction.  It  was,  in  effect,  the  same 
as  if  a  landlord  had  said  to  his  tenant:  ^'I  don't  want 
you  to  occupy  these  premises  if  you  are  not  going  to 
pay  the  rent  which  you  agreed  to  pay  in  your  lease. ' ' 
And  the  inference  from  the  language  used  is  inevitable 
that  if  he  was  willing  to  pay  the  rent,  which  was  ap- 
pellee *s  legal  obligation,  appellant  was  willing  that  he 
should  take  the  sand.  Appellee's  refusal  to  take  the 
sand  he  had  stripped  was,  in  effect,  an  admission  that 
he  was  unwilling  to  pay  for  it ;  in  which  case  he  would 
have  no  legal  right  to  take  it  under  the  terms  of  his 
lease. 

While  it  is  not  necessary  that  there  should  be  an 
actual,  physical  expulsion  from  the  premises  occupied 
by  the  tenant  to  constitute  an  eviction,  yet  it  is  neces- 
sary that  the  landlord  do  some  act  which  disturbs  the 
tenant's  possession,  or  which  amounts  to  a  clear  indi- 
cation of  an  intention  on  the  part  of  the  landlord  to 
deprive  the  tenant  of  the  enjoyment  of  the  premises 
as  demised  to  him  to  constitute  an  eviction.  {Keating 
V.  Springer,  146  111.  481;  Haymr  v.  Smith,  63  HI.  430.) 

Some  of  the  instmctions  given  contain  statements 


376  Appeliate  Coubts  op  Illinois. 

Smith  y.  Bellrose,  200  IlL  App.  368. 

which  were  prejudicial  to  appellant's  right  to  recover. 
Instrnction  No.  22,  given  for  appellee,  contains  this 
language:  **Yet  if  you  further  believe  that  plaintiff, 
by  himself,  or  his  agent,  William  A.  Smith,  determined 
and  declared  at  an  end  the  rights  of  defendant  to  con- 
tinue to  mine  such  sand  as  a  tenant,  and  ordered  bim 
from  the  premises,  and  if  you  further  believe  that  pur- 
suant to  such  order  defendant  left  the  premises  of 
plaintiff  and  thereafter  mined  sand  from  the  right  of 
way  of  the  Chicago,  Bock  Island  &  Pacific  Railroad 
Company,  and  that  such  right  of  way  was  not  de- 
scribed in  said  lease,  then  and  in  that  instance  plaintiff 
would  be  without  right  to  charge  defendant  for  such 
sand  as  was  mined  and  shipped  by  him  from  the  right 
of  way  of  the  Chicago,  Bock  Island  and  Pacific  Bail- 
road  Company.*^ 

Under  the  terms  of  this  instruction  it  was  not  neoeg- 
sary  for  the  jury  to  form  their  belief  concerning  the 
matters  stated  in  the  part  of  the  instruction  above 
quoted,  from  the  evidence,  as  the  law  requires,  and  it 
allowed  the  jury,  regardless  of  any  evidence,  to  form 
a  belief  that  appellee  left  appellant's  premises  pursu- 
ant to  an  order  by  the  appellant,  when  as  a  matter  of 
fact  there  is  no  evidence  whatever  in  the  record  to 
show  that  appellee  was  ordered  off  of  the  premises 
leased  to  him.  The  instruction  also  assumes  that  ap- 
pellee left  appellant's  premises,  when  the  proof  shows 
thjat  he  did  not  leave  the  premises  leased  to  him,  which 
in  this  case  must  be  regarded  as  appellant's  premises, 
but  on  the  contrary  the  proof  is  to  the  effect  that  he 
remained  in  possession  of  them  after  the  alleged  or- 
dering off,  and  mined  sand  from  the  same.  This  in- 
struction also  bases  appellant's  right  to  recover  upon 
the  condition  that  the  railroad  right  of  way  was  de- 
scribed in  the  lease.  Inasmuch  as  the  right  of  way 
was  not  actually  described  in  the  lease,  although 
clearly  a  part  of  the  demised  premises,  this  part  of  the 
instruction  practically  directs  a  verdict  against  appel- 
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lant's  right  to  recover  rent  for  the  sand  mined  on  the 
railroad  right  of  way,  for  which  appellant  claimed  the 
right  to  recover  rent  as  a  part  of  the  premises  leased 
to  appellee.  It  is  evident,  therefore,  that  the  instrnc- 
tion  is  defective  and  misleading. 

Instruction  No.  23  is  as  follows:  "The  court  in- 
structs the  jury,  as  a  matter  of  law,  that  if  you  believe 
that  the  sand  mined  by  defendant  and  for  which  plain- 
tiff claims  an  amount  to  be  due  and  owing  from 
defendant,  was  in  fact  mined  from  the  right  of  way  of 
the  Chicago,  Rock  Island  &  Pacific  Bailroad  Company, 
and  not  from  any  premises  described  in  the  written 
lease  offered  in  evidence,  then,  and  in  that  instance, 
plaintiff  cannot  recover  for  such  sand  so  mined  from 
the  right  of  way  of  the  Chicago,  Eock  Island  &  Pacific 
Railroad  Company.'^  It  will  be  noticed  that  this  in- 
struction tells  the  jury,  in  effect,  that  the  right  of  way 
of  the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany is  not  a  part  of  the  premises  described  in  the 
lease  and  that  therefore  appellant  could  not  recover 
for  sand  mined  on  such  right  of  way,  and  directs  a 
verdict  on  that  question.  This  is  clearly  in  contraven- 
tion of  appellant's  legal  right  to  recover  for  sand 
mined  on  that  part  of  the  right  of  way  which  was  occu- 
pied by  appellee  as  tenant  of  appellant. 

Some  of  the  objectionable  features  mentioned  ap- 
pear also  in  instruction  No.  28,  and  in  other  instruc- 
tions which  were  given  for  appellee.  Instruction  No. 
26  had  reference  to  appellee's  claim  of  set-off.  The 
evidence  concerning  what  would  be  a  fair  charge  for 
stripping  was  not  admissible  under  the  averments  of 
the  plea ;  nor  was  it  competent  matter  to  be  considered 
by  the  jury,  in  recoupment  against  appellant's  claim 
for  ren^,  inasmuch  as  the  recoupment  was  based  on  a 
claim  of  eviction,  and  the  evidence  does  not  show  any 
eviction.    The  instruction  was  therefore  erroneous. 

For  the  reasons  stated,  the  judgment  should  be  re- 
versed and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 
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Henry  Forbes^  Appellee^  t.  Celeste  A.  BaTls^  Appellant. 
Gen.  No.  6^59.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  LivlngBton  county;  the  Hon. 
George  W.  Paiton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.  Reversed  and  remanded.  Opinion  filed  April 
14,  1916. 

Statement  of  the  Case. 

Action  by  Henry  Forbes,  plaintiff,  against  Celeste 
A.  Davis,  defendant,  to  recover  real  estate  commis- 
sions. Ftom  a  judgment  for  plaintiff,  defendant  ap- 
peals. 

There  was  a  sharp  conflict  in  the  evidence  as  to  the 
terms  of  the  contract  upon  which  the  claim  for  commis- 
sion was  based.  Plaintiff  claimed  that  defendant 
agreed  to  pay  him  a  commission  of  $1  per  acre  for 
finding  her  a  purchaser,  and  that  she  fixed  the  price  of 
the  farm  to  be  sold  at  $130  per  acre,  while  defendant 
claimed  that  she  agreed  to  pay  the  commission  named, 
only  upon  condition  that  the  purchaser  whom  plaintiff 
should  find  for  her  would  pay  the  price  of  $130  per 
acre,  and  that  plaintiff  was  not  to  have  a  commission 
unless  $130  per  acre  was  paid  by  such  purchaser  for 
the  farm. 

The  evidence  tended  to  show  that  the  purchaser  of 
the  farm,  to  whom  defendant  finally  sold  it  for  $125 
per  acre,  was  procured  through  the  instrumentality  of 
plaintiff,  that  is  to  say,  it  was  plaintiff  who  induced 
this  purchaser  to  visit  defendant  and  the  farm  with  a 
view  of  buying  it.  One  of  defendant's  defenses,  how- 
ever, was  that  before  she  sold  the  farm  to  this  party 
who  finally  did  purchase  it,  plaintiff  deceived  her  injto 
believing  that  this  purchaser  was  not  one  which  plain- 
tiff had  procured  for  her,  but  that  he  had  brought  with 
him  the  person  whom  he  expected  to  bring  about  the 
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sale  of  the  farm  for  her,  and  wanted  her  to  make  a 
contract  with  him  in  reference  to  the  matter. 

The  plaintiff  denied  that  he  made  any  statements 
to  defendant  to  that  effect^  or  that  he  told  her  that  this 
purchaser  ' '  was  not  his  man. ' ' 

Abthttb  H.  Shay,  for  appellant. 

F.  A.  Obtman  and  Lyle  M.  SheijjY,  for  appellee. 

Mb.  Justicb  Niehaus  delivered  the  opinion  of  the 
court 

Abstract  of  the  Deelslon. 

1.  Bbokebs,  I  61* — iohat  is  effect  of  deceit  on  right  to  recover 
commissions.  Under  a  contract  whereby  a  landowner  agrees  to  pay 
an  agent  a  certain  sum  per  acre  If  he  produces  a  purchaser  and  fixes 
the  price  per  acre  at  which  she  will  sell,  the  agent  cannot  recover 
his  commission,  though  he  Introduced  a  person  who  finally  became 
a  purchaser  at  a  price  lower  than  that  fixed  by  the  owner,  If,  at  the 
time,  he  deceived  the  owner  by  telling  her  that  such  person  was  not 
a  prospective  purchaser  but  one  through  whom  he  expected  to 
bring  about  a  sale,  and  thus  Induced  her  to  sell  for  an  amount  less 
than  she  would  have  otherwise  exacted. 

2.  iNBTaucTioNS,  {  114* — when  ignoring  defense  improper.  An 
Instruction  which  purports  to  state  all  the  facts  necessary  to  a 
recovery,  and  Ignores  a  matter  of  defense  of  which  there  Is  proof, 
Is  erroneous. 


*See  niinoU  Notes  Divert,  Vol«.  XI  to  XV,  and  CvBiDlAtlTe  QoArtefrly, 
tepAe  and  aectkw  nvmbor. 
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L.  L.  Eares  for  use  of  B.  0.  Ahlenlas^  Appellant,  t. 
Chicago,  Burlington  A  Quincy  Bailroad  Companj 
et  bI^  Appellees. 

Oen.  No.  6^66. 

1.  AssiGinmrrs,  |  11^ — when  approval  5|f  debtor  not  neceuanf- 
A  rule  of  the  relief  department  of  a  railroad  that  an  asBignment 
of  a  claim  of  a  member  of  such  department  cannot  he  legally  made 
without  the  approval  of  the  department  superintendent  is  not  a  bar 
to  an  action  based  on  an  assignment. 

2.  AasiONicENTB,  i  11^ — when  acceptance  of  aaHgnment  of  part  of 
claim  necestary.  An  assignment  of  a  part  of  a  claim  or  demand 
is  not  legally  binding  upon  the  payor,  unless  such  assignment  U 
accepted  by  him. 

3.  Absiqnments,  S  26^ — what  are  rights  of  atiignee.  While  under 
section  18  of  the  Practice  Act  (J.  A  A.  \  8555),  the  assignee  of  a 
claim  or  demand  may  sue  in  his  own  name  to  recover  the  amount 
due,  his  rights  are  otherwise  no  greater,  thereunder,  than  they 
were  at  common  law. 

4.  Assignments,  {  11^ — when  acceptance  by  debtor  necesMory.  A 
member  of  the  relief  department  of  a  railroad  held  not  entitled  to 
recover  for  the  use  of  the  assignee  on  an  assignment,  of  part  of  his 
claim  for  injuries,  which  had  not  been  accepted  by  the  superintend- 
ent  of  the  department. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon.  R.  J. 
GnKE,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term  1915.    Affirmed.    Opinion  filed  April  14,  1916.     . 

B.  D.  BoBiNSON,  forr  appellant. 

Williams,  Lawrence,  Welsh  &  Gbeen,  for  appel- 
lees ;  J.  A.  Cokkell,  of  counsel. 

Mb.  Justice  'Nibhaus  delivered  the  opinion  of  the 
court. 

It  appears  from  the  stipulation  of  facts,  and  the  evi- 
dence introduced  at  the  trial  of  this  case,  that  L.  L. 

•See  lUlnols  Notes  Dlffeat,  Vole.  XI  to  XV,  and  CumiilaiiTe  Qaavterly,  wtmm 
immJt  aad  eectlon  number. 
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Eaves  was  an  employee  of  the  Chicago,  Burlington  & 
Qnincy  Railroad  Company,  and  a  member  of  the  relief 
department  of  that  company,  which  was  organized  and 
conducted  for  the  purpose  of  establishing  and  man- 
aging a  fund  to  pay  certain  sums  to  employees  of  the 
railroad  company,  who  are  members,  in  case  of  disa- 
bility; payment  to  be  made  in  accordance  with  the 
rules  and  regulations  of  the  relief  department ;  also  to 
pay  certain  amounts,  in  the  event  of  the  death  of  mem- 
bers, to  relatives,  or  to  other  beneficiaries  designated 
by  them,  with  the  approval  of  the  superintendent  of 
the  department. 

The  railroad  company  mentioned  has  charge  and 
control  of  the  relief  department,  and  of  the  money 
which  constitutes  the  fund  from  which  payments  are 
to  be  made.  One  of  the  rules  and  regulations  of  the 
relief  department  is  that  benefits  payable  on  account 
of  the  disability  of  a  member  shall  be  payable  only  to 
such  member,  or  in  accordance  with  his  written  order, 
when  approved  by  the  superintendent  or  his  legal  rep- 
resentative. 

Eaves  was  injured  and  disabled  while  in  the  service 
of  the  railroad  company,  and  was  therefore,  as  a  mem- 
ber of  the  relief  department,  entitled  to  receive  relief 
from  the  benefit  fund  referred  to,  first  at  the  rate  of 
$2  per  day,  from  March  30  to  March  31,  1909;  and 
thereafter  from  June  1,  1909,  to  January  26,  1910,  at 
the  rate  of  $1  per  day.  On  June  17,  1909,  Eaves  gave 
to  the  appellant  R.  0.  Ahlenius,  to  whom  he  was  in- 
debted, an  order  on  the  relief  department,  which  was 
as  follows: 

;Mune  17,  1909. 
* '  To  the  Burlington  Relief  Association : 

**Out  of  any  money  now  due  or  hereafter  becoming 
due  me  from  you  as  relief,  sick  benefit,  or  otherwise 
under  my  contract  with  you,  please  pay  to  the  order  of 
B.  0.  Ahlenius  the  sum  of  $125.00  and  charge  the  same 
to  my  account. 

L.  L.  Eaves." 
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/  This  order  was  mailed  to  the  superintendent  of  the 
relief  department  on  the  same  day  that  it  was  given, 
and  received  by  the  superintendent,  who  at  once  re- 
fused to  honor  the  order  or  to  approve  it,  and  notified 
the  appellant  to  that  effect  on  the  next  day.  It  is  con- 
tended by  appellant  that  the  order  operates  as  an  as- 
signment of  that  part  of  Eaves*  claim  or  demand 
against  the  relief  department  which  was  embraced  in 
the  order,  namely,  of  $125  of  the  amount  of  sick  bene- 
fits then  due  or  thereafter  to  become  due  and  payable 
to  Eaves. 

Appellee  claims  that  under  the  rules  of  the  relief  de- 
partme^t  an  assignment  of  the  claim  of  a  member  of 
the  relief  department  cannot  legally  be  made  without 
the  approval  of  the  department  superintendent.  We 
are  of  opinion  that  the  rule  in  question  is  no  legal  bar 
to  an  assignment,  but  an  assignment  to  become  legally 
effective,  without  acceptance,  must  be  for  the  whole  of 
the  claim  of  demand.  {Savage  v.  Gregg,  150  HI.  161.) 
The  order  in  this  case  was  for  a  portion  only  of  the 
Eaves  claim.  It  has  been  repeatedly  held  by  our  Su- 
preme Court  that  the  assignment  of  a  part  of  a  claim 
or  demand  is  not  legally  binding  upon  the  payor,  un- 
less such  assignment  is  accepted  by  him. 

In  the  case  of  Chapman  v.  Shattuck,  where  an  attor- 
ney claimed  an  assignment  of  a  part  of  his  client's 
claim  on  an  appeal  bond  for  his  fees,  the  Supreme 
Court  clearly  determines  the  point  under  discussion, 
and  uses  this  language:  **It  is  insisted  that  Burgess 
had  such  an  interest  in  the  subject  matter  of  the  suit 
as  to  preclude  the  parties  from  compromising  it  with- 
out providing  for  the  payment  of  the  amount  due  him. 
If  this  position  can  be  sustained,  it  must  be  on  the 
ground  that  he  was  the  equitable  assignee  of  the  chose 
in  action,  on  which  the  suit  was  instituted.  The  doc- 
trine is  now  well  settled,  that  courts  of  law  will  recog- 
nize and  protect  the  rights  of  the  assignee  of  a  chose 
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in  action,  whether  the  assignment  be  good  at  law,  or  in 
equity  only.  •  •  •  A  partial  assignment,  however, 
of  a  chose  in  action  will  not  suffice  to  bring  the  case 
within  the  principle.  The  whole  cause  of  action  must 
be  assigned.  It  was  well  remarked  by  Justice  Story, 
in  Mandeville  v.  Welch,  5  Wheaton,  277,  that  *  a  creditor 
shall  not  be  permitted  to  split  up  a  single  cause  of  ac- 
tion into  many  actions,  without  the  assent  of  his 
debtor,  since  it  may  subject  him  to  many  embarrass- 
ments and  responsibilities  not  contemplated  in  his 
original  contract.  He  has  a  right  to  stand  upon  the 
singleness  of  his  original  contract,  and  to  decline  any 
legal  or  equitable  assignments,  by  which  it  may  be 
broken  into  payments.'  '*  {Chapman  v.  Shattuck,  8 
111.  [3  Gilm.]  49.) 

And  in  the  case  of  Crosby  v.  Loop,  where  a  landlord 
had  conveyed  a  part  of  the  premises  held  by  a  tenant, 
and  had  given  an  order  to  the  grantee,  on  the  tenant, 
to  pay  to  such  grantee  a  i)ortion  of  the  rent,  and  th# 
tenant  declined  to  honor  the  order,  and  refused  to  ac- 
cept or  pay  the  same,  the  Supreme  Court  says:  **The 
drawing  of  the  order  in  connection  with  the  grant  of 
the  reversion  did  not  amount  to  an  assignment  of  two- 
thirds  of  the  rent  to  the  plaintiffs.  The  order  was  the 
single  direction  of  a  creditor  to  his  debtor  to  pay  a 
third  person  a  certain  sum  out  of  a  particular  fund. 
The  legal  interest  to  any  portion  of  the  fund  did  not 
pass  to  the  plaintiffs.  If  the  order  had  included  the 
whole  of  the  rent  reserved  by  the  lease,  it  might  have 
amounted  to  an  equitable  assignment  of  the  fund,  to 
recover  which  the  plaintiffs  could  have  sued  in  the 
name  of  the  defendant ;  and  perhaps  they  would  have 
been  compelled  to  use  all  reasonable  diligence  to  ob- 
tain payment  from  the  tenants,  before  they  could  have 
recourse  against  the  defendant.  But  the  present  is  a 
very  different  case.  The  whole  of  the  debt  was  not 
embraced  by  the  order,  and  Robinson  &  Co.  were  not 
bound  to  discharge  it  in  fractions  to  different  persons. 
The  plaintiffs  could  not  have  maintained  an  action 
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against  them  in  the  name  of  the  defendant.  The  prin- 
ciple that  an  entire  contract  cannot  be  apportioned, 
and  performance  enforced  in  fragments,  would  have 
presented  an  unsuperable  bar  to  a  recovery.^'  {Crosby 
V.  Loop,  13  111.  625.) 

Under  section  18  of  the  Practice  Act  (J.  &  A. 
^  8555),  the  assignee  of  a  claim  or  demand  of  this  char- 
acter may  sue  in  his  own  name  to  recover  the  amount 
due,  but  the  assignees'  rights  are  otherwise  no  greater 
than  or  more  extended  under  this  statute  than  they 
were  at  common  law.  {Ensign  v.  Illinois  Cent.  Ry.  Co., 
180  IlL  App.  382.) 

We  are  of  opinion,  therefore,  that  inasmuch  as  the 
order  in  question  did  not  include  the  whole  of  the 
Eaves  claim  or  demand  against  the  relief  department 
of  the  Chicago,  Burlington  and  Quincy  Railroad  Com- 
pany, it  was  not  legally  binding  upon  the  company,  as 
an  assignment,  without  the  acceptance  or  approval  of 
the  department,  and  that  the  trial  court  did  not  err  in 
finding  for  the  defendant.  The  judgment  should  be  af- 
firmed. 

Affirmed. 
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Commercial  State  Bank  of  Forreston,  Appellee^  t. 

Eilert  Folkerts,  Appellant. 

Oen.  No.  6,170. 

1.  Bixxs  AKV  NOTES,  {  411^ — When  burden  on  defendant  to  thaw 
fraud.  Where  duress  or  fraud  are  set  up  as  a  defense  to  an  action 
on  a  promissory  note  the  burden  is  on  the  defendant  to  prove  such 
averments  by  a  preponderance  of  the  eyidenc& 

2.  Bills  and  notes,  S  441* — when  evidence  insufficient  to  shoit 
fraud  in  procuring  execution  of.  In  an  action  on  a  promissory  note, 
the  preponderance  of  the  evidence  held  to  negative  fraud  and 
duress  in  procuring  the  signing,  thereof. 

3.  Bills  and  notes,  §  50* — when  supported  by  consideration. 
Where  a  promissory  note,  given  in  discharge  of  an  obligation  of 
another  than  the  defendant,  was  signed  by  the  defendant  on  a  day 
Bubseauent  to  that  on  which  it  was  signed  by  such  other  party, 
bat  it  was  not  intended  by  the  payee  to  be,  and  was  not  in  fact, 
accepted  until  it  was  signed  by  the  defendant,  held  that  no  new 
consideration  moving  to  the  defendant  was  necessary  to  make  him 
liable  thereon,  inasmuch  as  the  signing  by  both  parties  and  the 
acceptance  were  a  part  of  the  same  transaction. 

4.  Bills  and  notes,  S  60* — when  consideration  sufficient  to  bind 
signer.  The  discharge  of  an  existing  indebtedness  of  another  is  a 
suflQcient  consideration  to  bind  one  signing  a  note,  given  in  dis- 
charge thereof,  whether  he  signs  as  joint  principal,  maker  or  surety. 

5.  Tbial,  S  292* — when  propositions  of  law  assuming  facts  prop- 
erly refused.  It  is  not  error  to  refuse  to  hold  propositions  of  law 
assuming  facts  which  do  not  agree  with  actual  facts  as  shown  by 
the  evidence. 

6.  Appeal  and  ebrob,  {  1567* — when  incorrect  rulings  on  propo- 
sitions of  law  harmless  error.  Conclusions  of  law  based  on  an  as- 
sumed state  of  facts  are  abstract  propositions,  and  incorrect  nil- 

I 

In^s  in  abstract  propositions  of  law  are  harmless  error  where  the 
judgment  is  in  accordance  with  the  law  and  evidence  governing 
the  case. 

7.  Appeal  and  error,  {  1567* — when  refusal  to  hold  correct 
propositions  of  law  harmless  error.  Refusal  to  hold  propositions  of 
law  on  matters  not  in  issue,  even  though  they  are  correct,  is  not  re- 
versible error. 

•»««  Illinois  Notes  Digest,  YoU.  XI  to  XV,  and  CvmiilftUv#  Qaartcrly.  atm 
lopk)  and  Mctton  nunib«r. 
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Appeal  from  the  Circuit  Court  of  Ogle  county;  the  Hon.  Richabd 
S.  Fabband,  Judge,  presiding.  Heard  in  this  court  at  the  Octob« 
term,  1915.    Affirmed.    Opinion  filed  April  14,  1916. 

William  J.  Emebson  and  James  M.  Hupp^  for  appel- 
lant. 

J.  C.  Sbysteb,  for  appellee. 

Mb.  Justice  Nibhaus  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  rendered 
against  appellant,  by  the  Circuit  Court  of  Ogle  county, 
for  the  sum  of  $1,477.59  upon  a  promissory  note  after 
a  trial  by  the  court  without  a  jury.  A  judgment  upon 
this  note  had  been  originally  entered  by  confession 
under  power  of  attorney  attached  to  the  note,  biit  upon 
petition  by  the  appellant  the  judgment  was  opened  an(J 
he  was  allowed  to  plead  and  make  his  defense  to  a  re- 
covery upon  the  note.  The  defenses  upon  which  appel- 
lant relied,  and  concerning  which  evidence  was  offered, 
were  want  of  consideration,  duress,  and  fraud  and  mis- 
representation. 

The  proof  shows  that  appellant's  son,  Frank  Fol- 
kerts,  had  been  engaged  in  the  business  of  buying  and 
selling  live  stock,  and  became  indebted  to  appellee,  the 
Commercial  State  Bank  of  Forreston,  on  a  note  for 
$1,000 ;  also  for  an  overdraft  amounting  to  the  sum  of 
$297.42,  and  that  the  note  in  question  was  taken  by  ap- 
pellee in  liquidation  and  settlement  of  the  $1,000  note 
and  the  overdraft.  The  evidence  is  very  conflicting, 
especially  as  to  what  occurred  between  the  parties  at 
the  time  the  note  was  taken  by  appellee. 

The  appellant  claims  that  George  Snyder,  appellee's 
cashier,  came  to  him  at  his  home  in  Forreston  and  told 
him  that  his  son  Frank  had  overdrawn  his  account  and 
that  he  wanted  appellant  to  make  it  right  at  the  bank, 
but  that  appellant  refused  to  do  so ;  that  the  next  day 
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the  cashier  came  again  to  see  him  about  the  matter  of 
the  overdraft  and  again  insisted  that  appellant  would 
have  to  do  something  about  it,  but  that  he  again  re- 
fused; whereupon  the  cashier  told  him  that  he  would 
go  to  Oregon  and  have  his  son  Frank  arrested  for 
making  the  overdraft ;  that  the  matter  of  the  arrest  of 
his  son  worried  appellant  during  the  night  following 
and  induced  him  to  go  to  the  bank  the  next  morning 
and  sign  the  note;  that  he  signed  the  note  without 
reading  it,  upon  the  representation  of  the  cashier  that 
it  was  merely  for  the  $297.42  overdraft,  but  discovered 
as  the  cashier  picked  up  the  note  that  it  was  for  a 
larger  amount  and  then  wanted  to  know  why  it  was 
and  also  at  once  demanded  the  note  back,  but  that  the 
demand  was  refused. 

On  the  other  hand,  the  cashier  testifies  that  he  never 
made  any  threats  to  have  appellant's  son  arrested,  and 
never  asked  appellant  to  make  good  his  son's  over- 
draft; that  the  only  conversation  prior  to  the  execu- 
tion of  the  note  by  appellant,  which  he  had  with  appel- 
lant, occurred  one  day  at  the  bank  several  weeks  prior 
to  the  signing  of  the  note ;  that  at  that  time  he  called 
appellant  into  the  bank  and  asked  him  when  Frank  was 
coming  back,  and  then  appellant  wanted  to  know  why 
he  asked  about  Frank,  and  he  then  told  appellant  that 
there  was  an  overdraft  there  and  he  would  like  to  have 
it  cleaned  up;  that  this  was  all  there  was  said  to  ap- 
pellant about  the  overdraft  at  that  time  and  prior  to 
the  signing  of  the  note,  and  that  it  was  on  the  occasion 
mentioned  that  he  gave  appellant  a  slip  of  paper  show- 
ing the  amount  of  the  overdraft. 

Several  weeks  after  this  conversation  appellant's 
son  Frank  came  into  the  bank  and  the  matter  of  the 
overdraft  was  discussed  with  him,  and  he  was  then 
told  that  he  would  have  to  give  the  bank  a  new  note, 
with  sureties,  to  cover  not  only  the  amount  of  the  over- 
draft but  also  the  amount  due  on  the  $1,000  note,  the 
surety  to  be  given  to  be  satisfactory  to  the  bank ;  that 
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the  note  in  question  was  thereupon  prepared  and  then 
signed  by  Frank  Folkerts  and  that  he  promised  to 
send  some  one,  who  would  be  satisfactory  to  the  bank, 
to  sign  as  surety,  and  mentioned  the  name  of  Henry 
Drake,  and  was  told  that  Drake  would  be  satisfactory; 
that  Drake,  however,  did  not  come  in  to  sign  and  that 
the  next  day  he,  the  cashier,  went  to  see  Frank  about 
the  surety  at  his  father's  house  and  saw  Frank  there; 
that  he  was  hauling  gravel  at  the  time;  that  he  in- 
quired of  him  about  the  surety  and  Frank  told  him  he 
would  let  him  know  after  supper  about  the  matter; 
that  afterwards  the  witness  went  into  the  country  and 
after  he  came  back,  that  evening,  Frank  Folkerts  met 
him  at  the  bank  comer  and  informed  him  that  the  ap- 
pellant, his  father,  would  sign  the  note  the  next  morn- 
ing, and  that  the  next  morning  the  appellant  did  come 
into  the  bank  and  stated  that  he  wanted  to  sign  the 
note  with  Frank;  that  the  note  was  handed  to  appel- 
lant and  he  asked  how  much  it  was  and  was  told  by  the 
witness  that  it  was  for  $1,322.42;  that  upon  learning 
the  amount  he  asked  what  Frank  did  with  all  that 
money;  whereupon  the  witness  informed  him  that  he 
did  not  know,  but  that  Frank  had  bought  an  automo- 
bile, but  that  he  didn't  know  what  he  had  done  with  the 
rest  of  it;  that  appellant  then  signed  the  note  and 
walked  out. 

The  cashier  also  testified  that  appellant,  before  sign- 
ing the  note,  put  on  his  glasses  and  looked  it  over; 
that  he  did  not  make  any  objection  to  it  after  he  had 
signed  it  nor  demand  it  back  at  that  time.  But  that 
some  days  after  the  date  of  signing,  appellant  came 
into  the  bank  and  said  he  wanted  his  name  taken  off 
the  note,  and  when  asked  why,  he  replied  that  Frank 
had  been  drinking  and  was  acting  like  a  crazy  man  and 
that  he  would  not  be  security  for  him,  and  that  there- 
upon the  cashier  told  him  that  his  name  would  come  off 
of  the  note  when  he  paid  the  note,  and  not  before. 

The  cashier  also  testified  that  the  appellant  never 
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claimed  in  any  conversation  with  him  that  the  note  was 
for  a  larger  amount  than  he  thought  it  was  when  he 
signed  it;  that  the  first  he  knew  of  any  such  claim  on 
the  part  of  appellant  was  in  January,  just  before  the 
judgment  was  entered  on  the  note. 

The  testimony  of  the  cashier  as  to  what  took  place 
at  the  time  of  the  signing  of  the  note  is  corroborated 
by  Martin  H.  Eakle,  the  vice  president  of  the  bank; 
and  Dr.  Overfield,  the  president  of  the  bank,  testified 
that  appellant  came  to  see  him  a  few  days  after  he  had 
signed  the  note  and  asked  him  to  see  that  his  name 
was  taken  off  of  the  note,  and  when  he  inquired  why,  the 
appellant  said :  *  *  Because  Frank  had  been  drinking  too 
much,  and  he  didn't  care  to  have  his  name  on  the  note 
with  Frank  any  longer ' ' ;  that  appellant  gave  no  other 
reason  for  wanting  his  name  off  istnd  didn't  claim,  at 
that  time,  that  the  note  was  for  a  larger  amount  than 
he  thought  it  was  when  he  signed  it. 

It  was  incumbent  on  appellant  to  establish  his  de- 
fense by  a  preponderance  of  the  evidence,  but  the  rec- 
ord discloses  a  preponderance  of  the  evidence  against 
appellant's  contention  that  the  note  was  signed  by  him 
under  the  influence  of  threats  to  arrest  his  son  Frank, 
and  his  signature  was  obtained  by  fraud  or  false 
representations.  It  is  insisted  by  appellant  that  he 
received  no  consideration  for  signing  the  note.  It  is 
not  necessary  that  appellant  should  have  received  a 
separate  and  distinct  consideration  for  the  obligation 
which  he  assumed  by  signing,  merely  because  his  sig- 
nature was  attached  to  the  note  on  a  different  day 
from  the  date  of  signing  by  his  son  Frank,  if  the  sign- 
ing was  originally  intended  and  merely  delayed,  {Ives 
V.  McHard,  2  111.  App.  176,  affirmed  in  103  HI.  97.) 

If  the  signing  of  the  note  had  been  a  separate  trans- 
action; if  the  note,  before  appellant's  signature  was 
attached,  had  already  been  accepted  by  appellee,  and 
after  such  acceptance  appellant  had  been  called  upon 
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to  sign,  and  signed,  then  such  signing  would  be  a  sep- 
arate act  distinct  from  the  original  transaction;  and 
in  that  case  it  would  have  created  a  separate  and  dis- 
tinct obligation  and  contract  and  would  also  have  re- 
quired a  separate  consideration  to  support  it;  but  the 
evidence  clearly  tends  to  show  that  appellant's  signing, 
though  separated  in  point  of  time  from  the  signing  by 
his  son,  was  intended  to  be  and  was  a  part  of  the  same 
transaction  by  which  the  note  in  controversy  was  made, 
taken  and  accepted  as  a  payment  and  discharge  of  a 
pre-existing  indebtedness  of  appellant's  son,  and  that 
the  transaction  was  not  completed  until  appellant  had 
signed  the  note,  and  that  the  note  was  not  acceptable 
to  appellee,  nor  accepted,  until  the  signature  of  appel- 
lant had  been  attached  to  it. 

Under  these  circumstances  it  was  not  necessary  that 
there  should  have  been  a  separate  consideration  to 
support  appellant's  obligation.  The  consideration 
received  by  appellant's  son,  as  maker  of  the  note,  is 
sufficient  to  legally  bind  appellant  to  the  obligation  as- 
sumed by  him  in  signing  it.  (Harty  v.  Smith,  74  IlL 
App.  194;  McMicken  v.  8 afford,  197  111.  540;  Wylie  v. 
Dickenson,  50  HI.  App.  622.) 

The  fact  is  not  controverted  that  the  note  in  question 
was  accepted  by  appellee,  in  satisfaction  and  payment 
of  pre-existing  claims  which  appellee  held  against  ap- 
pellant 's  son,  Frank  Folkerts,  and  this  was  a  sufficient 
legal  consideration.  (Chapter  98,  art.  11,  sea  25, 
Kurd's  Revised  Statutes,  J.  &  A.  1[  7664.)  'And  if  le- 
gaily  a  sufficient  consideration  for  appellant's  son,  as 
maker,  under  the  authorities  referred  to,  it  was  also 
legally  a  sufficient  consideration  for  the  obligation  as- 
sumed by  appellant  in  signing  it  whether  his  obligation 
be  that  of  joint  principal,  maker  or  surety. 

Complaint  is  also  made  by  appellant  because  the 
court  refused  to  hold  certain  propositions  of  law,  es- 
pecially propositions  numbers  7  and  11.  Proposition 
11  is  based  on  an  assumed  state  of  facts,  and  undoubt- 
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edly  the  court  found  that  those  assumed  facts  did  not 
agree  with  the  actual  facts,  as  shown  by  the  evidence. 
It  was  not  error  to  refuse  to  hold  this  proposition. 
{Chicago  dk  W.  M.  Ry.  Co.  v.  Hull,  76  111.  App.  409.) 
It  may  also  be  said  in  this  connection  that  a  conclusion 
of  law  based  upon  an  assumed  state  of  facts  is  a  mere 
abstract  proposition,  and  rulings  on  abstract  proposi- 
tions, even  if  incorrect,  are  harmless  error.  Incorrect 
rulings  on  abstract  propositions  of  law  are  harmless 
error  where  the  judgment  is  ih  accordance  with  the 
law  and  evidence  governing  the  case.  {Niagara  Fire 
Ins.  Co.  V.  Bishop,  154  111.  9 ;  First  Nat.  Bank  of  Gales- 
burg  V.  Clark,  143  111.  83;  Lanter  v.  Hartman,  95  111. 
App.  80;  Famous  Mfg.  Co.  v.  Wilcox,  80  HI.  App.  54, 
affirmed  in  180  HI.  246 ;  Fuchs  dt  Lang  Mfg.  Co.  v.  R.  J. 
Kittredge  db  Co.,  146  111.  App.  350 ;  Stone  v.  Mulvaine, 
119  HI.  App.  443;  Moffitt-West  Drug  Co.  v.  Aldrich,  87 
111.  App.  184.) 

Proposition  No.  7  embodied  the  question  as  to 
whether  appellant  was  or  was  not  a  principal  maker 
of  the  note  in  controversy.  This  question  was  not  an 
issue  in  the  case,  and  a  finding  on  it  was  not  necessary 
nor  material  in  passing  on  the  merits  of  the  case.  As- 
suming, therefore,  that  the  trial  court  should  have 
held  this  proposition  as  a  matter  of  law,  no  error  was 
committed  in  its  refusal  for  which  the  judgment  should 
be  reversed,  because  the  decision  of  the  case  depended 
entirely  on  whether  or  not  appellant  had  proven  his 
defenses.  What  the  Supreme  Court  said  in  the  case  of 
Stowell  V.  Moorej  is  particularly  applicable  to  this  sit- 
uation: **It  is  also  claimed  the  court  erred  in  refusing 
to  hold  as  law  certain  propositions  submitted  by  ap- 
pellant. It  will  not  be  necessary  to  inquire  whether 
the  different  propositions  submitted  by  appellant  con- 
tained correct  principles  of  law,  as  the  decision  of  that 
question  would  not  necessarily  change  the  judgment 
rendered  in  the  case.  The  decision  of  the  case  de- 
pended entirely  upon  the  view  the  court  might  take  of 


392  Appellate  Coubts  of  Illinois. 

Johnson  Oil  Ref.  Co.  v.  Galesburg  Ry.  L.  ft  P.  Co.»  200  lU.  App.  392. 

the  evidence.  If  the  evidence  of  the  defendant  was  re- 
lied upon,  then  no  recovery  conld  be  had.  If,  on  the 
other  hand,  the  evidence  of  the  plaintiff,  which  was  in 
direct  conflict  with  that  of  the  defendant,  was  received 
as  the  more  credible,  then  the  judgment  would  neces- 
sarily be  in  his  favor.  Under  such  circumstances  it 
was  immaterial  what  view  the  court  might  take  of  the 
abstract  propositions  of  law  submitted  by  appellant 
As  appellant  was,  therefore,  in  no  manner  injured  by 
the  decision  of  the  court  refusing  the  propositions 
submitted,  we  cannot  on  that  ground  reverse  the  judg- 
ment. (Stowell  V.  Moore,  89  111.  563.) 

We  are  clearly  of  opinion  that  the  judgment  ren- 
dered in  this  case  accords  with  the  law  applicable 
thereto,  and  is  sustained  by  a  preponderance  of  the 
evidence.  The  record  does  not  show  any  reversible 
error,  and  the  judgment  should  therefore  be  affirmed 

Affirmed. 


Johnson  Oil  Bellnlng  Company^  Appellant^  t.  Galesburg 
BsUway^  Lighting  &  Power  Company^  Appellee. 

Gen.  No.  6^81.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon.  Gbqmk 
W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  Octol)er 
term,  1916.    Al&rmed.    Opinion  filed  April  14,  1916. 

Statement  of  the  Case. 

Action  by  the  Johnson  Oil  Refining  Company,  a  cor- 
poration, plaintiff,  against  the  Galesburg  Railway, 
Lighting  &  Power  Company,  a  corporation,  defend- 
ant, to  recover  damages  resulting  from  a  collision  of 
the  plaintiff's  auto- truck  with  the  defendant's  street 
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car.     From  a  judgment  for  defendant,  plaintiff  ap- 
peals. 


M.  J.  Daughebty  and  Mabsh  &  Mabtin,  for  appel- 
lant. 

Hakdt  &  Habdy,  for  appellee. 

Mb.  Justicb  Niehaus  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appkal  and  kbbob,  i  1410^ — when  verdict  not  disturbed  09 
against  u>eight  of  evidence.  The  verdict  of  the  jury  on  the  question 
of  negligence  of  the  defendant  and  contributory  negligence  of  the 
plaintiff  will  not  be  disturbed  on  appeal  unless  clearly  and  mani- 
festly against  the  weight  of  the  evidence. 

2.  Stbebt  bailboadb,  S  IZl^'—iohen  evidence  sufficient  to  show 
that  defendant  not  negligent  in  injuring  auto-truck.  In  an  action 
for-  damages  to  an  auto-truck,  resulting  from  a  collision  with  an 
overtaking  street  car  at  a  street  intersection,  evidence  held  not  to 
Justify  interference  with  a  finding  of  the  jury  in  favor  of  the  de- 
fendant on  the  question  of  its  negligence. 

3.  Sthket  baiiaoads,  i  131* — when  evidence  sufficient  to  show 
contributory  negligence  of  driver  of  auto-truck.  In  an  action  for 
damages  to  an  auto-truck,  resulting  from  a  collision  with  an  over- 
taking street  car,  evidence  held  sufficient  to  show  contributory  neg- 
Ugence  of  plaintiff. 

4.  Stbebt  bailboaob,  {  117* — when  city  traffic  ordinances  admis- 
sible in  action  for  damages  for  negligent  collision.  In  an  action  for 
damages  to  an  automobile,  resulting  from  a  collision  with  an  over- 
taking street  car  at  a  sheet  intersection,  city  trafllc  ordinances  ap- 
pUcable  to  the  facts  in  issue  held  properly  admitted  in  evidence. 

5.  Municipal  cobpobationb,  i  88* — what  power  to  regulate  traf- 
fic by  ordinance.  Under  J.  ft  A.  f  1334  (9),  a  city  may  pass  reason- 
able ordinances  regulating  traffic  in  its  streets. 

6.  Municipal  cobpobations,  S  85* — when  ordinance  requiring  sig- 
nals  by  drivers  of  vehicles  valid,    A  city  ordinance  requiring  of 
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drivers  of  vehicles  that  "In  turning  while  In  motion  or  in  starting 
to  turn  from  a  standstill,  a  signal  shall  be  given  by  indicating  vith 
the  whip  or  hand,  the  direction  in  which  the  turn  is  to  be  made," 
held  reasonable  and  valid. 

7.  Municipal  cospobationb,  {  86* — when  ordinance  regnlaiifig 
traffic  valid.  A  city  ordinance  providing  that  "traffic  on  the  east 
and  west  streets  shall  have  the  right  of  way  over  traffic  on  the  north 
and  south  streets,"  held  reasonable  and  valid. 

8.  Street  bailboadb,  {  144* — when  inatrudion  on  contrilntiofi 
negligence  of  driver  of  auto-truck  correct.  In  an  action  for  damagei 
to  an  auto-truck,  resulting  from  a  collision  with  an  overtaking  street 
car  at  a  street  intersection,  an  instruction  that  if  the  truck  driver 
was  guilty  of  contributory  negligence  the  plaintiff  could  not  reoover, 
held  to  properly  submit  such  question  to  the  jury. 

9.  Stbebt  railroads,  {  144* — when  instructions  on  contriMofi 
negligence  of  driver  of  auto-truck  correct.  In  an  action  for  dam- 
ages to  an  auto-truck,  resulting  from  collision  with  a  street  cu*. 
an  instruction  that  the  burden  was  on  the  plaintiff  to  establish  bf 
a  preponderance  of  the  evidence  that  he  was  in  the  exercise  of  doe 
care  and  that  the  defendant  was  guilty  of  negligence,  held,  ivhoi 
read  in  connection  with  other  instructions,  to  sufficiently  fix  the 
time  when  the  plaintiff  should  have  been  ezerdsing  due  care  for 
his  own  safety  and  not  to  eliminate  the  proposition  of  equal  ri^ts 
of  parties  at  the  crossing. 

•See  nilDolA  Notes  Diffett.  Vols.  XI  to  XT,  and  ChuBulatty*  Qawtiriy.  mm 
topic  and  Mctlon  number. 
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William  Friedberg,  Appellant,  t.  Clarence  E.  DePew, 
trading  as  'Traetleal  Adrertising  Company/'  and 
John  B.  Henderson,  SherllT,  Appellees. 

Qen.  No.  6,190.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  K^idall  county;  the  Hon.  Maz- 
ziia  SLUB8XB,  Judge,  presiding.  Heard  in  this  court  at  the  October 
turn,  1916.  Affirmed.  Opinion  filed  April  14,  1916.  Rehearing 
doiied  May  12,  1916. 

Statement  of  the  Case. 

Bill  in  equity  filed  by  William  Friedberg,  complain- 
ant, to  restrain  Clarence  E.  DePew,  trading  as  the 
** Practical  Advertising  Company,''  and  John  R,  Hen- 
derson, as  sheriff  of  Kendall  county,  Illinois,  defeuid- 
ants,  from  enforcement  of  an  execution  issued  upon  a 
judgment  entered  by  confession  against  the  complain- 
ant. From  an  order  sustaining  a  demurrer  to  the  bill 
and  a  decree  dismissing  it  for  want  of  equity,  the 
complainant  appeals. 

The  bill  alleged  that  DePew  entered  into  a  contract 
with  complainant  through  complainant's  agent  where- 
by DePew,  by  the  name  of  **  Practical  Advertising 
Company,"  agreed  to  furnish  to  complainant  certain 
articles  of  merchandise,  and  perform  certain  acts  to 
benefit  complainant's  business,  the  complainant  being 
a  merchant,  and  that  DePew  guarantied  thereby  to  in- 
crease complainant's  business.  A  copy  of  the  contract 
referred  to  was  attached  to  the  bill  as  an  exhibit,  but 
it  appeared  from  the  bill  that  such  exhibit  was  pre- 
sumably only  a  part  of  the  entire  contract  and  was  the 
part  signed  by  the  complainant,  but  that  evidently  at 
the  same  time  complainant  signed  another  paper, 
which  was  not  attached  to  the  bill. 

It  further  alleged,  in  substance,  that  DePew  pro- 
cured to  be  entered  a  pretended  judgment  against  him 
\ritliout  the  i>ersonal  knowledge  of  complainant,  and 
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that  later,  a  pretended  execution  was  issued  upon  said 
pretended  judgment  and  placed  in  the  hands  of  the 
sheriff  for  service,  who  served  the  same  upon  com- 
plainant and  then  levied  it  upon  certain  property  of 
complainant ;  that  the  service  of  the  execution  on  com- 
plainant was  the  first  notice  *' actual,  constructive  or 
otherwise, ' '  which  complainant  had  of  the  existence  of 
the  judgment,  no  summons  or  other  process  having 
heen  served  upon  him  previous  to  the  entering  of  the 
judgment,  .and  that  the  court  had  adjourned  for  the 
term  at  which  judgment  had  heen  taken  before  the  time 
mentioned,  and  that  it  was  only  from  the  alleged  pre- 
tended execution  that  he  learned  that  the  judgment  bad 
been  so  recovered  against  him  by  DePew  in  an  action 
of  '^assumpsit-confession/' 

The  bill  also  stated  that  complainant  never,  to  his 
knowledge,  executed  or  signed  any  judgment  note 
authorizing  the  judgment,  and  that  in  case  such  judg- 
ment note  ever  existed  containing  his  signature,  such 
signature  was  a  forgery ;  or,  if  genuine,  it  was  obtained 
by  misrepresentation,  fraud,  false  pretenses  and  cir- 
cumvention ;  that  the  only  paper  presented  to  him  for 
approval  or  execution  at  the  time  the  contract  was  ne- 
gotiated was  represented  by  Depew's  agent  to  be  a 
simple  contract,  and  that  if  such  alleged  pretended 
judgment  was  taken  against  complainant  and  indicated 
by  the  alleged  pretended  execution,  the  same  was  and 
is  fraudulent,  and  should  be  set  aside  as  null  and  void. 

The  bill  then  prayed  that  the  alleged  pretended  ex- 
ecution and  levy  be  set  aside,  and  that  the  sheriff  and 
DePew  be  restrained  by  order  of  court  from  adver- 
tising or  selling  the  premises,  or  authorizing  or  causing 
the  same  to  be  done,  or  otherwise  attempting  to  en- 
force said  alleged  pretended  judgment,  etc. 

Benjamin  F.  Hebsinoton  and  John  Fitzobkald,  for 
appellant. 
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C,  C.  BiEEMAN,  for  appellees, 

Mb.  Justicb  Niehaub  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  CoumACTB,  §  190* — tchen  separate  papers  considered  at  one 
instrument.  Where  two  papers  signed  are  a  part  of  the  same  trans- 
action, one  signed  by  one  party  to  the  contract  and  the  other  by 
the  other  party  thereto,  both  papers  constitute  one  contract  and 
are  to  be  considered  as  one  Instrument. 

2.  Judgment,  %  343* — when  Mil  to  restrain  enforcement  of  ex- 
ecution on  judgment  hy  confession  defective.  In  a  suit  to  restrain 
the  enforcement  of  an  execution  on  a  Judgment  alleged  to  have  been 
entered  by  confession  upon  a  pretended  power  of  attorney,  pur- 
porting to  have  been  signed  by  the  complainant,  a  bill  alleging  that 
the  complainant  did  not,  to  his  knowledge,  execute  such  a  power,  or, 
if  he  did.  Its  execution  was  procured  by  fraud,  and  having  attached 
to  It  as  an  exhibit  a  paper  alleged  to  evidence  a  contract  entered  Into 
between  the  complainant  and  defendant,  but  which  appeared  to  be 
only  a  part  of  an  Instrument  evidencing  the  entire  contract  as 
entered  Into,  held  defective,  inasmuch  as  the  other  part  of  the 
Instrument  might  contain  the  power  of  attorney  upon  which  such 
judgment  was  entered. 

3.  Judgment,  {  343* — when  Mil  to  restrain  enforcement  of  execu- 
tion on  judgment  by  confession  on  power  of  attorney  insufficient. 
In  a  bill  to  restrain  the  enforcement  of  an  execution  alleged  to  have 
been  issued  upon  a  pretended  Judgment  entered  upon  a  paper  pre- 
tended to  contain  a  power  of  attorney  to  confess  Judgment  against 
the  complainant,  allegations  that  if  the  paper  contained  the  com- 
plainant's signature  It  was  a  forgery,  but  If  the  signature  was  gen- 
uine It  was  obtained  by  misrepresentation,  fraud,  false  pretenses 
and  circumvention,  held  to  be  Inconsistent,  and  neither  a  positive 
allegation  that  the  signature  was  a  forgery  nor  that  It  was  genu- 
ine, but  was  obtained  by  fraud  and  misrepresentation,  and  In- 
sufficient in  not  stating  facts  upon  which  the  claim  of  fraud  and 
misrepresentation  was  based. 

4.  Judgment,  8  343* — wTuit  Mil  to  restrain  enforcement  of  judg- 
ment on  ground  of  fraud  must  contain.  While  equity  takes  con- 
current Jurisdiction  with  law  courts  In  matters  of  fraud,  accident 
or  mistake,  the  facts  constituting  such  fraud,  accident  or  mistake, 

•See  niinolfl  Notes  Dlvent,  Vols.  XI  to  XV,  and  Camnlative  Quarterly,  same 
topic  and   section  number. 
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as  a  defense  to  the  enforcement  of  a  judgment,  most  be  set  out 
in  a  bill  to  restrain  its  enforcement 

6.  JuDGMEiTT,  I  321* — when  injunction  lie*  to  rettrain  enftiroe- 
ment  of  execution.  To  entitle  one  to  an  injunction  to  restrain  the 
enforcement  of  an  execution  on  the  ground  of  fraud,  accident  or 
mistake,  it  must  be  eyldent  not  only  that  the  complainant  had  a 
defense  upon  the  merits  to  the  action  in  which  such  judgment  was 
entered,  but  that  such  defense  has  been  lost  to  him  without  the 
loss  being  attributable  to  his  own  omission,  negligence  or  default 

6.  Judgment,  |  309* — when  injunction  to  restrain  enforcemeKt 
of  judgment  denied.  Injunction  to  restrain  the  enforcement  of  an 
execution  on  a  judgment,  the  entry  of  which  the  complainant  al- 
leged first  came  to  his  knowledge  after  the  close  of  the  term  at 
which  it  was  entered,  held  properly  denied,  as  the  complainant  had 
an  adequate  remedy  at  law  inasmuch  as  he  could,  at  the  succeeding 
term,  have  filed  a  motion  to  vacate  the  judgment  and  for  lea?e  to 
plead. 

7.  Judgment,  {  80* — when  motion  to  vacate  in  time,  A  motion 
to  yacate  a  judgment  by  confession,  filed  at  the  next  ensuing  term 
after  a  confession  of  the  judgment,  is  in  apt  time. 

8.  Execution,  |  104* — what  proper  method  of  relief  from  im- 
proper levy  of  execution.  The  proper  method  of  relief  against  an 
improper  levy  of  an  execution  is  by  application  to  the  court  iasuing 
the  execution  to  quash  the  levy. 

9.  Injunction,  {  170* — what  county  a  WXl  po  restrain  proceedingt 
at  law  to  be  filed  in.  A  bill  to  restrain  proceedings  at  law  must  be 
filed  in  the  county  in  which  such  proceedings  are  being  taken. 

•See  nilnolB  Notes  Digest,  Vols.  XI  (o  XY,  and  CumnlaAlTe  Qoarterly. 
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Augnst  Cellarlns,  Indlyidnal  and  as  Administrator, 
Appellant,  y.  Amanda  Junker,  Appellee. 

Oen.  No.  6,197.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  Abthub 
W.  Deselm,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  April  14,  1916. 

Statement  of  the  Case. 

Bill  in  equity  filed  by  August  Cellarius,  in  his  indi- 
vidual capacity  and  as  administrator  of  the  estate 
of  William  Cellarius,  complainant,  against  Amanda 
Junker,  defendant,  to  set  aside  a  change  of  beneficiary 
made  by  the  deceased,  for  the  benefit  of  defendant,  in 
two  life  insurance  policies,  on  the  ground  of  fraud  and 
undue  influence,  and  to  enjoin  the  payment  of  the  poli- 
cies to  defendant.  From  a  decree  in  favor  of  defend- 
ant, complainant  appeals. 

There  was  no  evidence  in  the  record  to  sustain  the 
charges  made  in  the  bill,  of  fraud  or  undue  influence, 
but  there  was  evidence  tending  to  show  that  the  de- 
ceased, at  the  time  of  making  the  change  of  beneficiary, 
was  mentally  incompetent.  A  number  of  witnesses 
testified  that  the  deceased,  about  the  time  he  made  the 
change,  was  incapacitated  for  the  transaction  of  ordi- 
nary business,  but  the  evidence  was  conflicting  on  that 
point. 

Albert  H.  Ebusemabe,  for  appellant. 

S.  J.  Dbew,  for  appellee. 

Mr.  Justice  Nibhaus  delivered  the  opinion  of  the 
court. 
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Abstraet  of  the  Deeislon. 

L  Appeal  and  erbob»  {  1398* — when  findings  of  jury  approved  hy 
chancellor  not  duturhed.  Where,  in  a  chancery  case,  It  Is  not  ap- 
parent from  the  record  that  error  has  been  committed  by  the 
chancellor  in  sustaining  the  findings  of  fact  of  a  Jury,  to  which  soch 
issues  have  been  submitted  in  an  advisory  capacity,  such  findings 
will  not  be  disturbed  on  appeaL 

2.  Cancellation  or  inbtbumxnts,  {  35* — when  evidence  sufflciiM 
to  show  mental  capacity.  In  a  suit  in  equity  to  set  aside  a  change 
of  beneficiaries  of  life  insurance  policies  made  on  request  of  the 
insured,  on  the  ground  that  he  did  not  have  sufllcient  mental  ca- 
pacity at  the  time,  evidence  held  sufficient  to  sustain  a  finding  that 
he  had  such  capacity. 

3.  Cancellation  of  inbtbumentb,  |  34* — when  evidence  as  to 
conduct  of  beneficiary  of  policy  inadmissihle.  In  a  suit  in  equity 
to  set  aside  the  substitution,  as  beneficiary,  by  the  insured  of  one 
designated  by  him,  in  his  request  for  such  substitution,  as  his 
"fiancee/*  where  it  was  claimed  by  the  complainant  that  such  bene- 
ficiary was  not  the  insured's  fiancee,  evidence  that  she  was  plajing 
cards,  laughing  and  having  a  good  time  at  the  time  the  insured 
was  in  a  dying  condition,  held  properly  excluded,  it  not  being  con- 
tradictory of  anything  that  had  been  testified  to,  and  having  no 
bearing  on  the  issues  in  the  case. 

4.  Instbuctionb,  {  120* — when  properly  refused.  An  instruction 
is  properly  refused  where  there  is  no  evidence  on  which  to  base  it 

•See  lUlnols  Notes  Dlceit,  Vols.  XI  to  XY«  and  OamalAtlTe  <|awtorlj, 
topio  and  MClleii  Biimb«r. 
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William  Bako^  Appellee^  t.  Elgin^  Joliet  &  Eastern 

Bailiray  Company,  Appellant. 

Qen.  No.  e^Sl^.    (Not  to  be  reported  in  f  nil.) 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon.  Mazzini 
Slubbeb,  Judged  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Reversed  with  finding  of  facts.    Opinion  filed  April  14,  1916. 

Statement  of  the  Case. 

Action  by  William  Bake,  plaintiff,  against  the  Elgin, 
Joliet  &  Eastern  Railway  Company  and  G.  Holland, 
defendants,  to  recover  damages  for  sickness  and  death 
of  plaintiff's  cows.  From  a  judgment  for  plaintiff 
against  the  defendant  railroad  company,  the  latter  ap- 
peals. 

Kkapp  &  Campbell  and  Roy  R.  Phillips,  for  appel- 
lant; J.  L.  Eablywike,  of  counsel. 

FiSHEB  &  Pebce,  for  appellee. 

Mb.  Justice  Niehaub  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

0 

AvnuuB,  i  43* — wTien  evidence  aufflcient  to  shato  tJiat  fence  not 
destroyed  1>y  defendant.  Where  the  plaintift,  in  an  action  for  dam- 
ages for  death  and  sickness  of  his  cows,  claimed  that  owing  to  the 
defendant's  servants  haying  destroyed  a  division  fence  between  the 
plaintifTs  field,  in  which  his  cows  had  been  confined,  and  his 
neighbor's  field,  the  cows  got  into  the  latter  field  and  sufEered  in- 
juries from  eating  green  com  growing  there,  evidence  held  not  to 
show  that  the  fence  was  destroyed  by  the  defendant's  servants. 

•Sm  HIImIs  Notes  DlffMt,  YolA.  XI  to  XT.  and  CvmiiUitiTe  Qaartor^ 
t«pto  sad  Mctloii  mi~~"  ~ 

Yol.  CO  U 
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William  Fleming  and  Jane  Fleming,  Appellees,  t. 
Elgin,  Joliet  &  Eastern  Railway  Company, 
Appellant. 

Gen.  No.  6,042.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  Dobrahcs 
DiBEii.,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Affirmed.    Opinion  filed  April  14,  1916. 

Statement  of  the  Case. 

Action  by  William  Fleming  and  Jane  Fleming, 
plaintiffs,  against  the  Elgin,  Joliet  &  Eastern  Rail- 
way Company,  defendant,  for  damages  to  plaintiffs' 
real  estate  caused  by  elevation  of  the  defendant's 
tracks.  From  a  judgment  for  plaintiffs,  defendant  ap- 
peals. 

Knapp  &  Campbell  and  O'Donnell,  Donovan  & 
Bbay,  for  appellant ;  John  R.  Cochran,  of  counsel. 

S.  J.  Drew,  for  appellees. 

Per  Curiam. 

Abstract  of  the  Decision. 

Appeal  Ain>  ebbob,  |  1755* — when  judgment  ajginned  hy  operation 
of  late.  Where  one  of  the  Judges  of  the  Appellate  Court,  hefore 
which  an  appeal  Is  heard,  tried  the  case  in  the  court  below  and 
the  other  two  Judges  are  divided  in  opinion  upon  the  question 
whether  the  Judgment  should  be  affirmed  or  reversed,  the  Judgment 
is  aliirmed  by  operation  of  law. 

DiBBLL,  P.  J.,  took  no  part  in  this  decision. 

•Sm  niinoto  NotM  nicest.  Vols.  XI  to  XT,  and  CnmobitiTe  QuurtMij, 
topic  and  soetlon  anmbor. 
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Peter  Znkas,  Appellee,  t.  Appleton   Hanufaetnring 

Company,  Appellant. 

Oen.  No*  6,140.    (Not  to  be  reported  In  fnll.) 

Appeal  and  ebbob,  |  369* — when  party  trying  case  an  erroneous 
theory  may  not  complain.  Where,  In  an  action  at  common  law  for 
injuries  to  an  employee  whleli  were  within  the  scope  of  the  Work- 
men's Compensation  Act  of  1913  [Cal.  IlL  St.  Supp.  1916,  1  5476 
(1)  et  seq.],  the  plalntlft  In  his  declaration  made  no  reference  to 
such  act  and  the  defendant  pleaded  the  general  Issue,  and  no  refer- 
ence was  made  to  the  act  In  the  trial  of  the  case  except  when  the 
defendant's  objection  to  the  plaintiff's  offered  proof  that  the  de- 
fendant had  elected  not  to  pay  compensation  under  the  act  was 
sustained,  and  the  common-law  defenses  were  presented  and  passed 
upon  and  the  case  tried  throughout  on  the  theory  of  a  common-law 
action  with  the  acquiescence  of  both  parties,  the  defendant's  as- 
signment of  error  that,  there  being  no  allegation  or  proof  that  the 
parties  were  not  operating  under  the  act,  the  trial  court  was 
without  jurisdiction,  held  without  merit 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon.  Cuitton 
F.  Ibwin,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.     Affirmed.     Opinion  filed  April  19,  1916. 

Thomas  C.  Angbrstein,  for  appellant;  Adrian  F. 
Sherman,  of  counsel. 

Schuyler  F.  Lynn,  for  appellee. 

Mr.  Justice  Carnbs  delivered  the  opinion  of  the 
court. 

October  20, 1913,  appellee,  Peter  Zukas,  a  minor,  was 
employed  by  appellant,  Appleton  Manufacturing  Com- 
pany, in  its  foundry  at  Batavia,  Illinois,  and  in  the 
course  of  such  employment  was  injured  because  of  an 
explosion  caused  by  dumping  the  cupola.  The  business 
was  clearly  within  the  provisions  of  the  Workmen's 
Compensation  Act  of  1913  [Cal.  111.  St.  Supp.  1916, 

•See  Illinois  Notes  Divest.  Vols.  XI  to  XT,  aad  CiimiiUitlTo  Qvartoriy, 
|«plD  and  sectloii  nnmber. 
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^  5475  (!)  et  seq.]  and  under  section  2  of  that  Act  ap- 
pellant is  presumed  to  have  elected  to  provide  and  pay 
compensation  according  to  its  provisions.-  Section  6 
abolishes  all  common-law  or  statutory  right  to  recover 
damages  for  injuries  sustained  by  an  employee  covered 
by  the  act  other  than  the  compensation  therein  pro- 
vided. The  employer  is  given  the  privilege  of  reject- 
ing the  provisions  of  the  act,  and  if  he  exercises  that 
right,  the  employee  has  no  option.  If  the  employer 
accepts  the  provisions  of  the  act  then  the  employee  has 
the  right  to  reject  its  provisions.  If  the  employer  re- 
jects the  provisions,  a  common-law  action  for  damages 
may  be  brought  and  tried  with  certain  defenses  there- 
tofore existing  denied  him.  If  the  employer  accepts 
and  the  employee  rejects  the  provisions,  then  a  com- 
mon-law action  may  be  brought  isubject  to  common-law 
defenses.  In  the  absence  of  any  showing  to  the  con- 
trary, the  presumption  is  that  the  parties  are  oper- 
ating under  the  provisions  of  the  act.  In  this  respect 
the  Statute  of  1913  does  not  materially  differ  from  the 
previous  Act  of  1911.  If  the  parties  were  not  oper- 
ating under  the  act  the  common-law  action  could  only 
be  maintained  by  the  plaintiff's  averring  and  proving 
that  fact.  Dietz  v.  Big  Muddy  Coal  <&  Iron  Co.,  263  111. 
480  [5  N.  C.  C.  A.  419] ;  Krisman  v.  Johnston  City  A 
Big  Muddy  Coal  <&  Mining  Co.,  190  HI.  App.  612 ;  Syn- 
kus  V.  Big  Muddy  Coal  <B  Iron  Co.,  190  111.  App.  602; 
Favro  v.  Superior  Coal  Co.,  188  111.  App.  203.  June 
12, 1914,  Zukas,  by  his  next  friend,  began  this  common- 
law  suit  to  recover  for  that  injury,  and  filed  a  declara- 
tion in  case  entirely  ignoring  the  existence  of  the  Com- 
pensation Act.  Appellant  pleaded  the  general  issue. 
There  was  a  jury  trial  with  verdict  and  judgment  of 
$2,500  for  the  plaintiff.  No  reference  was  made  to  the 
act  on  the  trial  except  the  plaintiff  offered  to  prove 
that  the  defendant  had  elected,  as  provided  in  section 
2,  not  to  pay  compensation  under  the  provisions  of  the 
act,  which  proof  was  objected  to  by  the  defendant  and 
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the  objection  sustained  on  the  ground  that  there  was 
no  foundation  for  it  in  the  pleadings.  The  common- 
law  defenses  of  assumed  risk  and  contributory  negli- 
gence were  presented  by  the  defendant  and  passed 
upon.  Instructions  were  asked  and  given  thereon,  al- 
though if  it  were  true  that  appellant  had  rejected  the 
provisions  of  the  act,  these  questions  were  excluded 
by  section  3.  The  court  was  asked  by  the  defendant 
at  the  close  of  plaintiff's  evidence  to  direct  a  verdict; 
and  again  at  the  close  of  all  the  evidence,  and  reasons 
in  writing  assigned  therefor,  with  no  reference  di- 
rectly or  indirectly  to  the  defense  that  the  common-law 
right  of  recovery  was  abolished  by  statute.  Points  in 
writing  were  filed  in  support  of  defendant's  motion  for 
a  new  trial  with  no  reference  to  that  defense.  In  short, 
the  defendant  not  only  acquiesced  in  the  plaintiff's 
theory  that  the  Compensation  Act  could  be  utterly  ig- 
nored, but  actively  aided  in  establishing  that  theory  on 
the  trial  of  the  case.  It,  however,  assigns  here  as  error 
that  '*  there  being  no  allegation  or  proof  that  plaintiff 
and  defendant  were  not  operating  under  the  Work- 
men's Compensation  Act  of  Illinois,  the  court  was 
without  jurisdiction,  and  the  court  erred  in  assuming 
jurisdiction."  Appellee  answers  that  appellant  should 
not  now,  on  appeal,  be  permitted  to  raise  that  question. 
This  is  the  controlling  question  presented  by  the  rec- 
ord here.  It  is  not  much  argued  by  counsel.  At  first 
blush  it  seems  absurd  that  a  plaintiff  could  be  per- 
mitted to  hold  a  judgment  on  a  right  of  action  that  has 
been  expressly  abolished  by  statute  before  the  time  of 
the  grievance  complained  of ;  but  the  general  rule,  sub- 
ject to  few  exceptions,  is  that  questions  of  whatever 
nature  not  raised  and  properly  preserved  for  review  in 
the  trial  court  will  not  be  noticed  on  appeal.  3  Corpus 
Juris  689.  The  subject  is  exhaustively  treated  in  that 
work  under  the  head  of  **  Presentation  and  Eeserva- 
tion  in  Lower  Court  of  Grounds  of  Eeview. ' '    The  main 
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exception  to  the  rule  is  want  of  jurisdiction.  Id.  752. 
It  was  held  in  City  of  Motto  on  v.  Noyes,  218  HL  594, 
597,  that  a  defense  not  made  in  the  court  helow  will  not 
he  considered  on  appeal,  citing  earlier  authorities. 
This  rule  is  recognized  in  City  of  Chicago  v.  Duffy,  179 
lU.  447,  456,  and  in  People  v^  Hanson,  150  111.  122, 127. 
In  Illinois  Cent.  R.  Co.  v.  Heisner,  192  111.  571,  573,  the 
litigants  proceeded  in  the  trial  of  the  cause  upon  th? 
theory  that  it  was  controlled  by  a  question  of  fact,  and 
the  court  said :  *  *  Under  a  familiar  rule,  the  attitude  of 
the  parties  remains  the  same  in  this  as  in  the  trial 
court,  and  the  controversy  between  them  is  to  be 
determined  on  the  theory  which  they  adopted  and 
proceeded  upon  in  the  trial  court,*'  and  the  court 
proceeded  to  determine  the  cause  upon  that  theory, 
expressly  refusing  to  render  any  opinion  whether  the 
theory  was  correct  or  not.  In  Grubb  v.  Milan,  249  HI. 
456,  463,  the  case  was  tried  on  inconsistent  theories, 
sometimes  as  an  action  in  assumpsit,  and  at  others  as 
an  action  on  the  case  for  fraud  and  deceit.  The  de- 
fendant did  not  object  and  it  was  held  that  he  could 
not,  on  appeal,  complain.  In  Davis  v.  Illinois  Collier- 
ies Co.,  232  m.  284,  291,  it  was  said:  *'A  party  cannot, 
in  a  reviewing  tribunal,  succeed  upon  a  theory  of  the 
law  inconsistent  with  that  upon  which  he  tried  his 
cause  in  the  nisi  priu^  court.'*  This  same  rule  is  rec- 
ognized in  City  of  Chicago  v.  University  of  Chicago, 
228  111.  605.  In  Oliver  v.  Oliver,  179  111.  9,  14,  it  was 
held  that  a  party  could  not  complain  of  an  erroneous 
decree  *  *  as  it  was  an  error  that  he  asked  the  court  to 
commit, ' '  citing  earlier  Illinois  authorities.  In  MueUer 
V.  Rosen,  179  111.  130,  the  defendant  was  not  permitted 
to  interpose  a  clause  in  a  contract  prohibiting  recovery 
except  on  a  condition  precedent,  because  he  did  not 
present  that  defense  below.  In  Winnard  v.  Clinton, 
233  111.  320,  the  defendant  was  denied  the  right  to 
change  his  position  on  appeal,  as  also  in  Jones  v. 
Knights  of  Honor,  236  111.  113,  and  N.  K.  Fairbank  Co. 
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V.  Nicolai,  167  111.  242.  In  the  latter  case  the  court 
said  the  defendant  * '  cannot  now  be  permitted  to  aban- 
don the  theory  to  which  it  assented  on  the  trial  and 
substitute  another.''  In  Cleveland,  C,  C.  d  St.  L.  Ry. 
Co.  V.  Stephens,  74  HI.  App.  586,  594,  the  court  said: 
**Both  parties  elected  to  pursue  the  same  method  of 
proofs;  and  as  to  measure  of  damages,  both  parties 
asked  and  received  the  same  character  of  instructions. 
Appellant  did  not  ask  the  court  to  give  the  rule  now 
contended  for,  the  case  was  not  tried  upon  that  theory, 
nor  was  any  request  made  to  the  court  to  have  it  tried. 
The  question  was  in  no  manner  raised  in  the  Circuit 
Court.''  The  general  principles  applicable  are  stated 
as  follows  in  Corpus  Juris.  A  defendant  cannot  urge 
a  defense  in  the  Appellate  Court  inconsistent  with  the 
defense  or  defenses  he  relied  upon  in  the  court  below. 
3  Corpus  Juris  698.  An  objection  to  the  validity  of  a 
contract  or  instrument  in  suit  cannot  be  urged  for  the 
first  time  in  the  Appellate  Court.  Id.  700.  A  party 
cannot  raise  the  objection  that  a  contract  ordered  was 
erroneously  construed,  or  that  the  court  found  er- 
roneously as  to  its  existence  or  terms,  where  no  such 
question  was  raised  by  the  pleadings,  or  otherwise,  in 
the  lower  court.  Id.  703.  That  notice  of  an  injury  was 
not  given  to  a  city  or  other  municipality  before  bring- 
ing suit,  or  that  a  notice  was  insufficient,  that  there 
was  no  tender  or  an  insufficient  tender,  or  that  plaintiff 
has  otherwise  failed  to  comply  with  or  perform  a  con- 
dition precedent  to  his  right  to  maintain  the  action, 
cannot  be  raised  for  the  first  time  on  appeal.  Id.  706. 
Objection  that  plaintiff  could  not  recover  for  extra 
work  under  the  contract  in  suit  because  of  the  provi- 
sion in  the  suit  for  arbitration  in  relation  thereto,  can- 
not be  raised  for  the  first  time  on  appeal.  Id.  707. 
Where  a  party  contends  in  the  trial  court  that  a  partic- 
ular section  of  the  statute  of  limitations  is  applicable, 
he  cannot,  on  appeal,  shift  his  position  and  urge  that  a 
different  section  applies.    Id.  710.    The  constitutional- 
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ity  of  a  statute  cannot  be  first  questioned  on  appeal 
when  it  depends  upon  questions  of  fact  as  well  as  of 
law.  Id.  711.  A  party  cannot,  on  appeal,  assume  an 
attitude  inconsistent  with  that  taken  by  him  on  the 
trial.  Parties  are  restricted  to  the  theory  on  which  the 
cause  was  prosecuted  or  defended  in  the  court  below. 
Id.  718.  This  rule  applies  to  both  prosecution  and  de- 
fense. Id.  720.  A  party  is  bound  in  the  Appellate 
Court  as  to  the  nature  and  form  of  the  action  or  pro- 
ceeding by  the  theory  on  which  the  pleadings  were  con- 
strued and  the  action  of  proceeding  was  tried  in  the 
court  below.  Id.  723.  Where  an  action  or  proceeding 
is  treated  in  the  trial  court  as  having  been  brought 
under  a  particular  statute,  that  theory  will  be  adhered 
to  on  appeal.  And  where  an  action  is  tried  as  based  on 
a  statute,  it  will  not  be  treated  on  appeal  as  an  action 
at  common  law.  Id.  725.  Even  on  the  question  of 
jurisdiction  where  a  court  has  general  jurisdiction  of 
a  class  of  cases,  an  objection  that  because  of  irregulari- 
ties or  other  special  circumstances  it  had  no  jurisdic- 
tion of  the  particular  case  belonging  to  that  class,  or 
that  it  had  no  jurisdiction  to  render  the  particular 
judgment,  must  generally  have  been  made  in  the  court 
below.    Id.  753. 

The  trial  court  had  jurisdiction  of  the  parties  and 
of  a  common-law  action  on  the  case  to  recover  damages 
for  personal  injury.  Under  the  pleadings  and  the  evi- 
dence there  could  properly  be  no  recovery  in  this  case 
had  the  defense  here  first  suggested  been  made  in  the 
trial  court.  Where  a  defense  is  denied  by  a  reviewing 
court  because  not  presented  in  the  court  below,  the 
plaintiff  is  permitted  to  recover"  where  he  perhaps,  or 
certainly,  was  not  entitled  to  recover  had  the  defense 
been  there  made.  We  conclude  that  appellant  cannot 
be  heard  now  to  complain  that  the  case  was  tried  under 
the  wrong  theory  of  the  law.  On  an  examination  of  the 
record  we  are  of  the  opinion  that  had  there  been  no 
question  of  the  Employers '  Liability  Act  involved,  no 
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substantial  error  was  committed  in  the  trial  of  the 
case.  For  the  reasons  above  stated  the  judgment  is 
affirmed. 

Affirmed. 


George  Eopf^  Appellee,  t.  Amos  Tordy,  Appellant. 

Gen.  No.  6,090. 

1.  Bills  Am  hotbs,  |  166^ — what  nature  of  liability  of  indorser. 
In  an  action  by  the  payee  against  an  Indorser  of  a  promissory  note, 
it  is  not  a  prerequisite  to  recovery  that  the  plaintiff  shaU  have  first 
proceeded  against  the  makers  thereof. 

2.  PLKADmo,  I  108* — when  special  plea  insufficient.  A  demurrer 
to  a  special  plea  presenting  matters  which  were  already  at  issue 
under  the  general  issue,  held  properly  sustained. 

3.  Pleading,  |  108* — when  ipecUU  plea  demurrable  as  presenting 
questions  covered  by  general  issue.  In  an  action  against  an  in- 
dorser on  a  promissory  note,  a  plea  alleging  that  the  plaintiff  did 
not  present  the  note  to  the  makers  for  payment  on  the  day  it  be- 
came due  and  gave  no  notice  of  its  nonpayment  or  dishonor  to  the 
defendant,  and  made  no  demand  for  payment  on  the  defendant  on 
the  day  it  became  due,  nor  for  a  long  time  thereafter,  etc.,  held  bad 
on  demurrer,  in  that  it  presented  matters  already  at  issue  under 
the  general  issue. 

4.  Bills  AND  notks,  |  185* — when  delay  in  recording  trust  deed 
securing  note  is  defense  ai^ailable  to  indorser.  In  an  action  on  a 
promissory  note  against  an  indorser  wh^  indorsed  it  at  the  time  of 
its  delivery  to  the  plaintiff  at  his  request,  and  which  was  secured 
by  a  trust  deed  delivered  therewith  to  the  plaintiff,  held  that  the 
delay  of  the  plaintiff  to  record  such  deed  until  after  a  prior  lien 
had  been  secured  on  the  property  by  the  recording  of  another  trust 
deed  thereon  would  have  beeu  a  defense,  if  properly  pleaded,  to  the 
extent  of  the  injury  suffered  Uy  the  defendant  by  reason  of  such 
delay. 

5.  Pleading,  §  102* — when  special  plea  presenting  partial  defense 
demurrable,  A  special  plea  which  purports  to  present  a  defense  to 
the  whole  of  the  plaintiff's  demand  but  which,  in«fact,  amounts  to 
only  a  partial  defense  is  bad  on  demurrer. 

6.  Bills  and  notes,  §  165* — when  signer  liable  as  indorser.    One 

•See  DIlDoIii  Notes  Digest.  VoIn.  XI  (o  XT,  and  CmniiUitfTe  Qurtorly, 
topic  aad  nectlon  number. 
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who  indorsed  a  note  at  the  request  of  another  to  induce  him  to 
accept  it,  held  liable  as  an  indorser. 

7.  Pleading,  S  409* — tohen  parol  evidence  inadmissible  under 
general  issue.  In  an  action  against  an  indorser  of  a  promissory 
note  where  the  only  issue  presented  was  the  general  issue,  parol 
evidence  of  what  occurred  at  the  time  of  the  indorsement  held  inad- 
missible. 

Appeal  from  the  Circuit  Court  of  Stephenson  county;  the  Hon. 
RicHABD  S.  Farband,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term  1915.  Reversed  and  remanded.  Opinion  filed  April  19, 
1916. 

William  N.  Cbonkbitb  and  Robert  A.  Huktbr,  for 
appellant. 

E.  R.  Tiffany,  for  appellee. 

Mb.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 

In  this  case  an  appeal  was  taken  from  a  judgment 
rendered  in  the  Circuit  Court  of  Stephenson  county  in 
the  sum  of  $1,605  and  costs  of  suit  against  the  appel- 
lant, Amos  Yordy,  as  indorser  of  a  promissory  note. 
The  suit  was  brought  in  assumpsit  by  the  appellee, 
George  Kopf,  against  the  appellant  as  indorser,  and 
Robert  R.  Prall  and  Vina  W.  Prall  as  makers  of  the 
note.  The  note  was  for  the  principal  sum  of  $1,500, 
payable  to  the  order  of  the  makers,  dated  October  12, 
1912,  and  indorsed  by  them  and  by  the  appellant, 
Amos  Yordy,  before  its  delivery  to  appellee.  It  was 
secured  by  a  trust  deed  made  to  Ed.  Redington,  trus- 
tee, of  even  date  with  the  note,  on  a  lot  in  the  City  of 
Freeport,  and  recites  that  fact  on  its  face. 

The  appellant,  Amos  Yordy,  and  the  appellee, 
George  Kopf,  both  reside  in  the  Village  of  Shannon, 
in  Carroll  county,  where  appellant  was  engaged  in  the 
real  estate  and  loan  business.    Appellant  negotiated 

this  loan  from  appellee  for  Robert  R.  Prall  and  his 

• —  — 

*See  Ullnolfl  Notes  Divert,  YoLi.  XI  to  XV,  and  CnmalatlTo  Qowtortr*  mum 
topic  and  Metlon  number. 
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wife,  Vina  Prall,  who  were  about  to  build  a  house  upon 
the  lot  described  in  the  trust  deed,  and  wanted  to  use 
the  money  loaned  for  that  purpose.  Pursuant  to  this 
negotiation,  appellant,  appellee  and  Robert  E.  Prall 
and  wife,  met  at  the  office  of  Taylor  &  Frick,  in  Free- 
port,  where  the  note  and  trust  deed  were  drawn  up  and 
signed  by  the  parties.  At  the  time  of  the  negotiation 
of  the  note,  appellee  insisted  that  appellant  should  also 
indorse  the  note  before  he  would  take  the  loan;  and 
this  was  done,  appellant  indorsing  his  name  on  the  note 
under  the  indorsement  of  the  makers  prior  to  its  de- 
livery  to  appellee. 

The  money  loaned  was  paid  over  to  the  makers  of 
the  note  in  sums  of  $500  on  three  successive  dates,  the 
final  payment  being  made  on  January  25,  1913.  The 
trust  deed,  which  was  executed  by  the  makers  of  the 
note  and  given  to  secure  the  payment  of  the  loan,  was 
delivered  to  appellee,  and  at  the  time  of  its  execution 
and  delivery  to  appellee  was  a  first  lien  upon  the  lot 
described  therein,  which,  with  the  house  that  had  been 
constructed  thereon,  had  a  market  value  of  about 
$2,600.  The  appellee  did  not  record  the  tnist  deed, 
which  had  been  delivered  to  him,  and  which  he  admits 
was  in  his  possession  January  25,  1913,  until  Decem- 
ber 9, 1913.  In  the  meantime,  another  mortgage  made 
by  Eobert  E.  Prall  and  his  wife  to  John  Schiller  on  the 
27th  day  of  October,  1913,  for  the  sum  of  $1,800  was  re- 
corded, and  thereby  became  a  lien  prior  to  the  lien  of 
the  trust  deed  held  by  appellee. 

The  original  declaration  filed  was  found  insufficient 
on  demurrer,  and  an  amended  declaration  was  filed 
containing  four  counts,  the  first  count  charging  appel- 
lant with  liability  on  said  note  as  indorser,  the  second 
count  charging  him  with  liability  as  accommodation  in- 
dorser, the  third  count  charging  him  with  liability  as 
guarantor  of  the  note,  the  fourth  count  also,  in  effect, 
charging  appellee  with  liability  as  indorser.  A  de- 
murrer was  filed  to  the  amended  declaration  and  sub- 
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tained  by  the  court;  thereupon  appellee  elected  to 
stand  by  the  second,  third  and  fourth  counts  of  his 
amended  declaration,  but  took  leave  to  amend  the  first 
count,  and  he  amended  this  count  by  inserting  an  alle- 
gation to  the  effect  that  the  note  in  question  was  pre- 
sented to  the  appellant  for  payment  on  the  13th  day  of 
October,  1913,  and  that  he  notified  appellant  on  the 
same  day  that  the  note  had  been  presented  to  the 
makers,  Eobert  E.  Prall  and  Vina,  his  wife,  for  pay- 
ment, and  that  they  had  refused  to  pay  the  same.  Ap- 
pellant demurred  to  this  amended  first  count  of  the 
amended  declaration,  but  the  demurrer  was  overruled. 
The  appellant  then  pleaded  the  general  issue  and  three 
special  pleas.  A  demurrer  was  filed  by  appellee  to 
all  the  pleas  and  the  court  sustained  the  demurred  to  all 
the  special  pleas  and  overruled  it  as  to  the  first  plea, 
which  was  the  general  issue,  and  error  is  assigned  be- 
cause the  court  sustained  the  demurrer  to  the  special 
pleas. 

The  second  special  plea  averred  that  the  appellee 
did  not  proceed  against  the  makers  of  the  note  with 
due  diligence,  in  the  ordinary  course  of  the  law  to  re- 
cover a  judgment,  and  by  execution  to  collect  the 
amount  due  on  said  note  from  the  makers,  and  that 
thereby  he  forfeited  his  right  to  exact  payment  of  the 
amount  due  on  said  note  from  appellant.  It  was  not 
a  prerequisite  that  appellee  should  have  first  proceeded 
against  the  makers,  as  set  forth  in  the  plea.  Section 
84  of  the  Negotiable  Instruments  Act  (J.  &  A.  ff  7724) 
prbvides  that  **When  the  instrument  is  dishonored  by 
non-payment,  an  immediate  right  of  recourse  to  all 
parties  secondarily  liable  thereon  accrues  to  the 
holder.'*  The  demurrer  was,  therefore,  properly  sus- 
tained to  this  plea. 

The  third  special  plea  alleged,  as  a  defense,  that  the 
appellee  did  not  present  said  note  to  the  makers  for 
payment  on  the  day  the  note  became  due,  and  gave  no 
notice  of  its  nonpayment,  or  dishonor,  to  the  appellee 
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in  writing  or  orally,  on  the  day  it  became  due,  or  the 
day  after,  nor  for  a  long  time  thereafter,  and  that  no 
demand  for  payment  was  made  on  the  appellant  on 
said  day  the  note  became  due,  or  the  day  after,  nor  for 
a  long  time  thereafter,  and  that  the  appellee  thereby 
forfeited  his  right  to  demand  from  appellant  the 
amount  of  the  note.  This  plea  presented  for  issue 
matters  which  were  already  at  issue  under  the  general 
issue,  and  the  demurrer  was  therefore  properly  sus- 
tained to  this  plea. 

The  first  special  plea  is  as  follows:  *'And  for  the 
further  plea  in  this  behalf,  this  defendant  says,  that 
the  plaintiff  ought  not  to  have  his  aforesaid  action 
against  him,  this  defendant,  because  he  says  that  at  the 
time  of  the  execution  of  the  note  sued  upon  herein,  to- 
wit:  On  October  12,  1912,  the  said  plaintiff  received 
from  the  said  Bobert  E.  Prall  and  Vina  W.  Prall,  a 
trust  deed  to  certain  real  estate,  situated  in  the  City  of 
Freeport,  and  County  of  Stephenson,  and  described  as 
follows,  to-wit:  Lot  Seven  (7)  of  Prall 's  Sub-division 
of  Lot  Ten  (10)  in  Block  One  (1)  of  Coates'  Addition 
to  the  City  of  Freeport,  except  the  North  pne  hundred 
fifty  (150)  feet  of  said  Lot  Ten  (10) ;  that  said  trust 
deed  was  given  to  secure  the  note  sued  upon  herein; 
that  the  said  real  estate  so  described  is,  at  the  reason- 
able value  of  $2600.00  a  sum  much  in  excess  of  the 
amount  of  the  note  so  sued  upon,  to-wit:  The  sum  of 
$1500.00;  that  the  said  George  Kopf,  plaintiff  herein, 
neglected  and  refused  to  place  the  said  trust  deed  of 
record  in  the  oflBce  of  the  Circuit  Clerk  of  the  County 
of  Stephenson  and  State  of  Illinois,  until  the  ninth  day 
of  December,  1914 ;  that  before  the  said  plaintiff  placed 
the  said  trust  deed  of  record  the  said  Robert  R.  Prall 
and  wife  conveyed  the  said  property  to  John  Schiller 
by  mortgage,  in  the  sum  of  $1800.00 ;  that  the  said  John 
Schiller  placed  the  same  mortgage  of  record  in  the 
said  Recorder's  office  of  Stephenson  County,  Illinois, 
on  the  27th  day  of  October,  1913,  thereby  making  it  a 
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prior  lien  to  the  lien  of  the  trust  deed  given  by  the  said 
Robert  E.  Prall  and  Vina  W.  Prall,  to  secure  the  note 
sued  on  herein;  that  through  the  negligence  and  re- 
fusal of  the  said  plaintiff  to  so  place  the  trust  deed  of 
record  he  lost  the  security  for  the  said  note,  except 
in  so  far  as  the  same  may  be  a  second  lien  upon  the 
above  described  real  estate;  that  the  security  of  the 
said  trust  deed  on  the  said  real  estate  is  ample  to  se- 
cure the  whole  sum  of  the  said  note,  and  had  said  tmst 
deed  been  placed  on  record  in  said  county,  as  aforesaid, 
the  said  plaintiff  could  have  recovered  the  full  sum  of 
the  said  note  from  the  security  given  him  by  said  trust 
deed  upon  said  real  estate ;  and  so  the  defendant  says 
that  by  reason  of  the  negligence  and  refusal  of  the  sdd 
plaintiff  to  place  the  said  trust  deed  of  record,  and 
thereby  secure  his  lien  upon  the  said  real  estate,  the 
said  plaintiff  ought  not  to  have  his  aforesaid  action 
against  him,  and  this  the  defendant  is  ready  to  verify; 
wherefore  he  prays  judgment  if  the  said  plaintiff  ought 
to  have  his  aforesaid  action  against  him,  etc '  * 

This  plea  contains  competent  matters  of  defense. 
The  appellant,  when  he  placed  his  signature  upon  the 
note,  incurred  the  legal  obligation  of  an  indorser,  and 
the  assumption  of  this  obligation  put  him  in  the  actual 
position  of  surety  for  the  payment  of  the  debt  repre- 
sented by  the  note ;  and  it  is  clear  that  he  assumed  this 
obligation  on  the  strength  of  the  assured  fact  of  the 
trust  deed  security,  which  would  practically  indemnify 
him  against  suffering  any  loss  by  affixing  his  signature 
to  the  note.  He  had  a  right  to  rely  on  the  benefit  of 
this  Security,  in  signing  the  note,  and  upon  the  legal 
right  with  which  he  would  become  vested  if  compelled 
to  pay  the  debt,  namely,  to  become  subrogated  to  the 
rights  of  appellee  to  the  security  and  thus  to  utilize 
it  in  making  himself  whole.  The  security  embodied 
in  the  trust  deed  was  therefore  held  by  appellee  not 
only  for  his  own  benefit,  but  also  for  the  benefit  of  ap- 
pellant, and  if  appellee,  by  his  laches,  has  deprived 
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the  appellant  of  the  benefit  of  this  security,  it  is  clear 
that  appellant  was  injured  thereby  and  would  have  the 
right  to  plead  the  injury  suffered,  and  resulting  from 
such  laches  or  negligence,  in  defense,  against  a  re- 
cover}^ by  appellee  on  the  note  to  the  extent  of  the  in- 
jury suffered.  This  is  an  equitable  principle  which  has 
received  repeated  recognition  and  is  generally  en- 
forced in  courts  of  law.  {Beaton  v.  Hulbertj  4  111.  [3 
Scam.]  491;  Hall  v.  Hooosey,  84  111.  619;  Kirkpatrick 
V.  Howk,  80  111.  126;  Rogers  v.  Trustees  of  Schools, 
46  111.  431;  Phares  v.  Barbour,  49  HI.  375.) 

The  matters  of  defense,  however,  set  up  in  the  plea 
show  only  a  partial  loss  of  security  because  of  the  al- 
leged laches  of  the  appellee,  and  therefore  amount 
only  to  a  partial  defense  to  the  action;  but  the  plea 
professes  to  answer  the  whole  of  the  declaration,  and 
purports  to  present  a  defense  to  the  whole  of  appel- 
lee's demand.  Pleas  of  this  character  are  obnoxious 
to  general  demurrer.  Dickerson  v.  Hendryx,  88  111. 
66 ;  People  v.  McCormack,  68  111.  226 ;  City  of  Marshall 
V.  Cleveland,  C,  C.  d  St.  L.  R.  Co.,  80  111.  App.  531 ; 
Morehead  &  Yeazely  10  lU.  App.  263.  A  demurrer  was 
therefore  properly  sustained  to  this  plea. 

It  is  insisted  by  appellant  that  the  Negotiable  In- 
struments Act  fixes  the  nature  of  the  contract  and  lia- 
bility of  the  appellant  which  resulted  from  the  signing 
of  his  name  on  the  back  of  the  note  in  question,  and 
therefore  that  the  court  erred  in  admitting  evidence 
of  what  took  place  at  the  time  appellant  affixed  his 
signature.  It  is  true  that  evidence  of  contemporaneous 
verbal  declarations  and  conversations  cannot  properly 
be  admitted  for  the  purpose  of  changing  or  varying  a 
liability  which  the  law  attaches  to  a  writing  or  con- 
tract. This  was  held  in  Johnson  v.  Glover,  infra, 
where  it  was  sought  to  hold  the  payee,  who  had  in- 
dorsed a  promissory  note,  to  the  liability  of  guarantor, 
because  he  had  indorsed  the  note  twice,  and  it  was  con- 
tended that  the  latter  indorsement  was  made  by  him 
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as  a  gaarantor.    The  court,  in  passing  on  the  question 
raised,  says :  *  *  Evidence  was  offered  on  the  trial,  and 
admitted  over  appellant's  objections,  that  appellant  at 
the  time  he  sold  the  note  to  Carton,  agreed  to  guaranty 
it,  i^nd,  for  that  purpose,  wrote  his  name  across  the 
back  of  the  note  twice.    •    •    •    The  general  rule  is, 
that  the  name  of  the  payee  appearing  on  the  back  of 
the  instrument  is  evidence  that  he  is  an  indorser,  and 
proves  that  he  assumed  the  liability  of  an  indorser,  as 
fully  as  if  the  agreement  were  written  out  in  words. 
{Mason  v.  Burton,  54  HI.  349 ;  Beattie  v.  Browne,  64  id. 
360;  Courtney  et  al.  v.  Hog  an,  93  id.  101.)    Parol  evi- 
dence is  no  more  admissible  to  contradict  or  vary  this 
contract  than  any  other  written  contract.    *    *    *   But 
it  is  inadmissible  to  show  that  the  parties  intended  a 
different  contract  than  that  implied  by  the  law  from 
their  acts.''  {Johnson  v.  Glover,  121  HI.  283.)    To  the 
same  effect  is  Hately  v.  Pike,  162  HI.  241,  where  the 
court  again  holds  that  as  the  contract  and  liabiUly 
which  arose  from  the  act  of  indorsing  a  note,  by  a 
payee,  was  fixed  by  law  as  that  of  an  indorser,  parol 
evidence  could  not  properly  be  admitted  to  change  or 
vary  such  liability,  and  it  finally  disposes  of  the  ques- 
tion in  these  words:  ** Parol  evidence  was  improperly 
admitted  to  contradict  appellee's  contract  as  indorser 
and  to  show  that  he  made  a  contract  as  guarantor ;  and 
the  instructions  which  authorized  the  jury  to  find  from 
such  evidence,  whether  or  not  appellee  put  his  signa- 
ture upon  the  back  of  the  note  for  the  purpose  of  guar- 
anteeing its  payment,  were  improperly  given." 

In  Cozzens  v.  Chicago  HydranuHc-Press  Brick  Co., 
166  111.  213,  the  court  again  emphasized  that  where  the 
legal  liability  arising  from  the  placing  of  a  signature 
on  the  back  of  a  note  is  that  of  an  indorser,  parol  evi- 
dence is  inadmissible  to  change  such  liability  into  that 
of  a  guarantor.  In  this  case  the  appellant  by  putting 
his  signature  on  the  back  of  the  note  in  question  le- 
gally incurred  the  liability  of  indorser.    (Section  63, 
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art.  V,  eh.  98,  Eevised  Statutes,  J.  &  A.  ^  7702.)  Ap- 
pellant's liability,  aside  from  the  statute,  under  the 
circumstances  presented  by  the  evidence,  would  have 
been  that  of  an  indorser.  {Bogue  v.  Melick,  25  111.  91 ; 
FinLey  v.  Green,  85  HI.  536;  Blatchford  v.  MUliken, 
35  ni.  439;  Chicago  Trust  dt  Savings  Ba/nk  v.  Nord- 
gren,  157  111.  667;  Milligan  v.  Holhrook,  168  III.  343.) 

While  oral  evidence  cannot  properly  be  admitted  to 
change  or  vary  the  terms  of  a  writing,  or  a  legal  lia- 
bility, such  evidence  is  often  competent,  in  connection 
with  the  execution  of  written  instruments.  It  is  com- 
petent, for  example,  to  show  by  oral  evidence  the  ex- 
ecution'of  a  written  instrument.  {Morton  v.  Murray, 
176  HI.  63.)  And  oral  evidence  of  what  took  place  at 
the  time  of  the  signing  of  a  written  instrument  may 
sometimes  be  a  part  of  the  res  gestce.  {Paid  v.  Berry, 
78  m.  161;  Bushnell  v.  Wood,  85  111.  88.)  And  such 
evidence  is  admissible  for  the  purpose  of  establishing 
a  trust,  in  connection  with  a  written  instrument,  or 
showing  the  circumstances  under  which  an  indorse- 
ment was  made,  or  to  prove  fraud.  {Johnson  v.  Glo- 
ver, supra.) 

In  this  case,  where  the  only  issue  presented  for  trial 
was  the  general  issue,  oral  evidence  was  not  competent, 
and  it  was  error  to  admit  it.  The  judgment  must 
therefore  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Vol.  oc  tT 
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Edward  B.  Kreis^  Appellant,  y.  County  of  Boek  Islani 

et  al.,  Appellees. 

Gen.  No.  6,168.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the  Hon. 
P^RANK  D.  Ramsay,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Reversed  and  remanded.  Opinion  filed  April 
26,  1916. 

Statement  of  the  Case. 

Bill  in  equity  filed  by  Edward  B.  Kreis,  complain- 
ant, against  the  County  of  Rock  Island  and  others,  de- 
fendants, to  enjoin  the  county  from  building  a  jaiL 
From  a  decree  dismissing  the  bill,  complainant  ap- 
peals. 

Edward  B.  Kreis,  a  citizen,  real  estate  owner  and 
taxpayer  of  the  City  of  Rock  Island,  filed  a  bill  in 
equity  against  the  County  of  Rock  Island,  its  super- 
visors and  its  jail  building  committee,  to  enjoin  the 
county  from  building  a  new  jail  on  the  west  side  of 
the  public  square,  and  gave  notice  to  defendants  of  an 
application  for  a  temporary  injunction.  Defendants 
appeared  and  filed  affidavits  denying  many  of  the  alle- 
gations of  the  bill.  Complainant  moved  for  a  rule  on 
'  defendants  to  plead,  answer  or  demur  before  the  mo- 
tion for  an  injunction  was  heard,  and  also  moved  to 
strike  the  affidavits  filed  by  defendants  from  the  files. 
Each  motion  was  denied,  the  court  heard  the  motion 
for  an  injunction  upon  the  bill  and  affidavits  and  de- 
nied the  motion  and  dismissed  the  bill.  The  affidavits 
and  exhibits  thereto  were  preserved  by  a  certificate  of 
evidence. 

The  bill  charged  that  the  County  of  Rock  Island  was 
indebted  beyond  the  constitutional  limit  and  that  the 
cost  of  the  new  jail  and  other  matters  intended  to  be 
built  in  connection  therewith  would  be  so  great  that, 
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even  with  the  avails  of  the  bond  issue  which  the  people 
had  voted,  still  the  indebtedness  to  be  created  by  said 
work  would  be  beyond  the  constitutional  authority  of 
the  county  to  create. 

J.  T.  &  S.  E.  Kenwobtht  and  James  F.  Mitbphy,  for 
appellant. 

Flotd  E.  Thompson  and  Seable  &  Mamttat.t.^  for 
appellees. 

Mb.  pBEsroiNG  Justice  Debell  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Iif  JUNCTION — when  denial  of  motions  erroneous.  On  an  appU- 
cation  for  a  temporary  Injunction  where  the  defendants  appeared 
and  filed  affidavits  denying  allegations  of  the  bill,  and  the  complain- 
ant moved  for  a  rule  on  defendants  to  plead,  answer  or  demur 
before  the  motion  for  the  injunction  was  heard,  and  to  strike  the 
affidavits  from  the  files,  held  denial  of  such  motion  was  error. 

2.  In  JUNCTION — when  dismissal  of  l>ill  on  denial  of  temporary  in- 
junction improper.  On  denial  of  a  temporary  Injunction,  the  court 
should  not  dismiss  the  bill  before  any  pleading  by  the  defendants, 
unless  it  appears  from  the  bill  that  it  cannot  be  so  amended  as  to 
state  a  case  in  equity. 

3.  iNJUNenoN,  §  191* — when  hill  for  sufficient.  Allegations  in  a 
bill  to  ^oin  a  county  from  building  a  jail,  stating  the  building 
thereof  would  raise  the  county's  indebtedness  beyond  the  constitu- 
tional Umlt,  held  sufficient  unless  questioned  by  demurrer. 


•8m  HMhoIb  Noted  OisMt^  Vols.  XI  to  XT.  and  Ciimiil«tlT«  Quarterlr, 
topie  and  netton  number. 


*  /■«> 
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Osetr  Larson,  Appellee,  y.  B.  C.  Jadd,  Appellut 

Gen.  No.  6,178. 

1.  Fraitdulent  ooNTSTAircEs,  i  15* — what  are  goads  and  cihatteU 
iPithin  Bulk  Sales  Act.  Cattle,  horses  and  tools  used  by  a  dairy- 
man  selling  milk  at  retail  are  ^oods  and  chattels  within  the  maul- 
ing of  the  Bulk  Sales  Act  [CaL  IVL  St  Supp.  1916,  1  10021(1) 
et  eeq.l. 

2.  FsAUDULEifT  coNTXTAiTGKS,  ^  15* — What  docf  fiot  oonetitnte  tale 
of  major  part  of  goods  and  chattels.  A  sale  by  a  dairyman  of  hones, 
wagons,  harness,  etc.,  held  not  a  sale  of  the  major  part  of  his  goods 
and  chattels  within  the  meaning  of  the  Bulk  Sales  Act  [CaL  IIL  8t 
Supp.  1916, 1  1002K1)  et  teg.] 

3.  Fbaudulxnt  ooiiVETANCBS,  %  16* — v>hen  sale  of  dhattels  not  in 
violation  of  Bulk  Salens  Act*  After  a  sale  of  the  major  part  of  a 
vendor's  goods  and  chattels  In  violation  of  the  Bulk  Sales  Act  [CaL 
nL  St  Supp.  1916,  \  10021(1)  et  seq.],  a  sale  of  the  major  part  ol 
the  remainder  is  not  in  violation  of  such  act 

4.  FaAUDUUENT  C0NVETANCE8,  f  16* — whcn  sale  of  chattels  not 
within  Bulk  Sales  Act.  Where  a  dairyman  sold  all  his  cstOe. 
which  were  the  major  part  of  his  goods  and  chattels,  held  that  his 
business  therewith  terminated  so  that  a  sale  of  part  of  the  re- 
mainder was  not  witl^in  the  Bulk  Sales  Act  [CaL  IIL  St  Supp.  1916, 
\  10021(1)  et  seq.h 

Appeal  from  the  County  Court  of  Kane  county;  the  Hon.  8.  N. 
HoovKB,  Judge,  presiding.  Heard  in  this  court  at  the  October  tens, 
1915.    Affirmed.    Opini<Mi  filed  April  26,  1916. 

BussELL  &  MoNebkt  and  Habst  O.  Hsmpbtead,  for 
appellant. 

James  F.  Galvin  and  Chablbb  H.  Dabliko,  for  ap- 
pellee. 

Mb.  Justice  Cabkes  delivered  the  opinion  of  the 

court- 
On  March  3, 1915,  B.  C.  Jndd,  the  appellant^  obtained 

a  judgment  by  (K)nfeBsion  against  one  Bobert  Larson 

•Sm  lUlnoU  NotM  I>ls««t,  Vols.  XI  to  XV,  and  C«miila«tT«  <|urte«i7.  «■• 
toplo  and  toctloB  »«mlMr. 
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and  caused  an  execution  issued  thereon  to  be  levied 
on  horses  before  that  time  sold  and  delivered  bv  the 
execution  debtor  to  the  appellee,  Oscar  Larson  (not  a 
relative  of  the  vendor).  There  was  a  trial  of  right  of 
properi;y  under  the  provisions  of  chapter  140a  of  our 
Ee vised  Statutes  (J.  &  A.  ^6814  et  seq.)  and  a  judg- 
ment in  favor  of  the  purchaser. 

The  vendor,  Oscar  Larson,  had  been  engaged  in  the 
dairy  business  on  a  rented  farm  near  Geneva,  Illinois, 
selling  milk  at  retail.  His  lease  expired  March  1, 1915. 
Prior  to  that  date  his  property  used  in  said  business 
consisted  of  cattle,  horses  and  farm  implements.  For 
the  better  understanding  of  the  question  presented 
here  we  divide  it  into  three  groups:  (a)  Twenty-one 
head  of  cattle,  the  major  part  of  his  property;  (b)  five 
horses,  two  wagons,  two  sets  of  double  harness,  one 
single  harness,  and  a  corn  planter,  worth  $650;  (c) 
sundry  small  articles,  including  household  furniture 
worth  $250.  JPebruary  28th  he  sold  the  major  part  of 
his  property  (the  cattle)  to  one  Aiken,  and  delivered 
them  on  that  or  the  succeeding  day.  On  March  2nd  he 
sold  the  articles  enumerated  in  group  **b''  to  the  ap- 
pellee for  $650.  The  controlling  question  here  is 
whether  this  sale  to  appellee  was  in  violation  of  what 
is  known  as  our  Bulk  Sales  Act  of  1913  (Hurd's  St., 
eh.  38a,  p.  906,  Gal.  HI.  St.  Supp.  1916,  If  10021(1) 
et  seq.) J  which  provides:  **That  the  sale,  transfer,  or 
assignment  in  bulk  of  the  major  part  or  the  whole  of  a 
stock  of  merchandise,  or  merchandise  and  fixtures,  or 
other  goods  and  chattels  of  the  vendor's  business, 
otherwise  than  in  the  ordinary  course  of  trade  and  in 
the  regular  and  usual  prosecution  of  the  vendor's  busi- 
ness shall  be  fraudulent  and  void  as  against  the  credi- 
tors of  the  said  vendor, ' '  unless  the  provisions  of  that 
statute  are  complied  with.  There  was  no  attempt  here 
to  comply  with  those  provisions,  therefore  the  question 
is  whether  the  sale  of  item  '*b''  of  the  property  to  ap- 
pellee was  a  sale  of  the  major  part  or  the  whole  of  the 
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goods  and  chattels  of  the  vendor *s  business.  We  have 
no  doubt  that  the  act  covered  the  business.  The  f  onner 
Act  of  1905  was  held  unconstitutional  by  the  Supreme 
Court  in  Charles  J.  Off  iSk  Co.  v.  Morehead,  235  HI.  40, 
because  the  property  included  in  the  act  was  only 
*  *  stock  of  merchandise  ^  *  which  made  it  special  protec- 
tive legislation.  The  present  act  was  held  good  in 
G.  S.  Johnson  Co.  v.  Beloosky,  263  111.  363,  and  there 
said  to  apply  to  the  *  *  sale  of  any  goods  and  chattels  in 
bulk,  otherwise  than  in  the  ordinary  course  of  trade  in 
the  regular  and  usual  prosecution  of  business."  The 
Appellate  Court  of  the  First  District  in  Heslop  v.  Gol- 
den, 189  111.  App.  388,  held  that  the  present  act  does 
not  cover  the  desks,  chairs,  filing  cases,  rugs,  and  other 
articles  of  oflBce  furniture  owned  and  used  by  a  man 
conducting  an  employment  agency,  because  the  vendor 
had  no  connection  with  or  semblance  to  a  mercantile 
estab).ishment,  and  that  the  words  in  the  act  '^  other 
goods  and  chattels  of  the  vendor's  business"  meant 
goods  and  chattels  used  in  connection  with  the  business 
of  selling  merchandise,  commodities  and  other  wares. 
The  same  court  held  in  H.  8.  Richardson  Coal  Co.  v. 
Cermak,  190  HI.  App.  106,  that  the  act  did  not  apply  to 
the  sale  of  a  team  of  horses,  including  harness  and 
wagon,  which  the  vendor  had  been  personally  using  to 
haul  coal  for  others  at  a  compensation  of  so  much  per 
ton,  and  said :  *  *  The  act  did  not  contemplate  that  one 
called  on  to  render  personal  services  cannot  sell  the 
chattels,  goods  or  things  that  are  appurtenant  thereto 
unless  the  conditions  imposed  by  said  act  are  complied 
with.  Otherwise  a  lawyer  could  not  sell  his  library,  a 
surgeon  his  instrument^,  a  broker  his  office  furniture, 
or  a  carpenter  his  tools,  without  compliance  with  such 
conditions.''  This  construction  of  the  statute  is  con- 
sistent with  our  conclusion  that  the  cattle,  horses  and 
tools  used  by  the  vendor  in  his  business  were  goods 
and  chattels  used  in  connection  with  his  business  of 
selling    merchandise,    commodities    or    other    wares 
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(milk)  and  therefore  within  the  provisions  of  the  act. 
The  goods  and  chattels  of  Eobert  Larson's  business 
were  the  property  first  mentioned  ( Items  *  *  a, "  *  *  b ' '  and 
*'c''),  excluding  household  furniture  and  perhaps  other 
items  in  group  '*c.**  The  major  part  of  those  goods 
and  chattels  (the  cattle)  were  sold  to  Aiken  before  the 
purchase  by  appellee  of  the  horses  and  other  items  in 
group  **b,''  therefore  appellee  did  not  buy  the  major 
part  of  the  goods  and  chattels.  There  is  no  ground  for 
connecting  appellee  in  any  way  with  the  vendor's  sale 
to  Aiken  of  the  major  part  of  his  property,  therefore 
we  are  not  called  upon  to  say  what  might  be  the  effect 
of  the  purchase  by  different  vendees  acting  in  concert 
of  the  whole  or  major  part  of  such  goods  and  chattels, 
no  one  vendee  buying  the  major  part  thereof.  If  ap- 
pellee had  purchased  the  goods  in  item  *Vc"  before  the 
sale  to  Aiken  of  the  major  part  of  the  property,  he 
would  not  have  been  within  the  prohibition  of  the  stat- 
ute because  he  would  not  have  purchased  the  major 
part  of  the  goods  and  chattels,  and  his  purchase  could 
not  have  been  invalidated  by  some  subsequent  action 
of  his  vendor  and  some  third  person  with  which  he  had 
no  connection. 

We  do  not  think  the  vendor's  property  left  after  the 
sale  of  the  cows  can  be  regarded  as  the  goods  and  chat- 
tels of  his  business  within  the  meaning  of  the  statute, 
in  determining  what  was  the  major  part  of  his  prop- 
erty that  appellee  was  prohibited  from  buying  except 
under  the  conditions  imposed  by  the  statute.  But  even 
if  that  view  were  adopted,  the  business  of  the  vendor 
terminated  before  the  purchase  of  item  **b"  of  the 
property,  therefore  appellee  was  not  purchasing  goods 
and  chattels  used  in  the  vendor's  business. 

In  any  reasonable  view  we  take  of  the  situation  we 
are  of  the  opinion  that  the  purchase  by  appellee  was 
not  within  the  prohibition  of  the  Bulk  Sales  Act,  and 
therefore  that  the  judgment  should  be  affirmed. 

Affirmed. 


424  Appellate  Coubts  op  Illinois. 


Burkhelmer  v.  C,  R.  I.  ft  P.  Ry.  Co.,  200  IlL  App.  424. 


George  J.  Burkhelmer,  Defendant  in  Error,  y.  Chleago, 
Rock  Island  &  Paelfle  Railway  Company,  Plaintiff 
In  Error. 

Gen.  No.  6,210.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Peoria  county;  the  Hon.  Jomr  M. 
NiEHAUB,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  April  26,  1916. 

>  Statement  of  the  Case. 

Action  by  George  J.  Burkheimer,  plaintiff,  against 
Chicago,  Bock  Island  &  Pacific  Bailway  Company,  de- 
fendant, to  recover  for  personal  injuries.  From  a 
judgment  for  plaintiff,  defendant  prosecutes  a  writ  of 
error. 

The  plaintiff,  a  street  car  motorman,  on  a  stormy 
night,  drove  his  car  onto  the  tracks  of  the  defendant 
at  a  street  crossing  instead  of  stopping  in  accordance 
with  his  employer's  rules  before  reaching  the  track 
and  waiting  for  the  conductor  to  go  ahead  and  signal 
a  clear  track,  and  was  struck  by  the  defendant's  train, 
admitted  to  have  been  running  at  a  speed  in  excess  of 
that  permitted  by  an  ordinance.  A  reversal  was  sought 
solely  on  the  ground  that  the  plaintiff  was  guilty  of 
contributory  negligence,  and  both  parties  requested 
either  an  affirmance  of  the  judgment  or  reversal  with- 
out remanding. 

The  plaintiff  had  worked  for  the  Peoria  Bailway 
Company  as  motorman  for  about  three  weeks,  and  had 
no  previous  street  car  experience.  His  theory  of  the 
case  was  that  he  was  intending  to  stop  his  car  at  the 
trine  in  question,  but  that  it  was  dark  and  snowing  and 
he  was  relying  on  an  electric  light  that  the  defendant 
maintained  over  the  crossing  to  guide  him  as  to  the 
place  to  stop ;  that  at  the  time  the  light  was  not  burn- 
ing and  he,  misled  thereby,  drove  onto  the  crossing 
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without  knowing  where  he  was.  The  evidence  was  con- 
flicting on  the  question  whether  it  was  snowing,  and  it 
tended  to  show  that  there  were  other  means  from 
which  the  plaintiff  might  have  known  that  he  was  ap- 
proaching the  track. 

Stevens,  Milleb  &  Elmott,  for  plaintiff  in  error; 
M.  L.  Bell  and  A.  B.  Enoch,  of  connsel. 

Sheen  &  Galbbaith  and  C.  N.  Mihioan,  for  defend- 
ant in  error. 

Mb.  Jt7Stiob  Cabnes  delivered  the  opinion  of  the 
court 

Abstraet  of  tke  Beelslon. 

1.  TuAL,  1 199* — when  verdict  not  directed,  A  Terdlct  may  not 
be  directed  where  to  do  so  would  necessitate  the  weighing  of  con- 
flicting evidence. 

2.  Appeal  AifD  saaoB,  1 1802* — when  caime  remanded.  In  an  ac- 
tion for  injuries  to  a  street  car  motorman  struck  by  a  train  at  a 
railway  crossing,  evidence  as  to  due  care  of  plaintiff  at  the  time  of 
the  accident,  held  not  to  Justify  the  reversal  of  a  Judgment  in  his 
favor  without  remanding. 

•See  UIlBols  Netes  DlcMt,  VoU.  XI  (e  XV,  and  OwnnlftiiTe  Quartorlj*  lame 
teple  mad  MellMi  aiimker. 
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€.  T.  O'Connor,  Appellee,  t.  P.  B.  Kennedy,  Appellant. 
Gen.  No.  6,171.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Boone  county;  the  Hon.  Claibk 
C.  EiDWABDS,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    AlBrmed.    Opinion  filed  April  2€,  1916. 

Statement  of  tke  Case. 

Action  by  C.  V.  O'Connor,  plaintiff,  against  P.  B. 
Kennedy,  defendant,  to  recover  real  estate  commis- 
sions. From  a  judgment  for  plaintiff,  defendant  ap- 
peals. 

After  efforts  on  the  part  of  defendant  to  sell  his 
farm  to  a  certain  party  had  resulted  in  failure  and 
negotiations  had  been  broken  off,  the  defendant,  as 
claimed  by  the  plaintiff,  promised  the  latter  certain 
commissions  if  he  could  get  such  party  to  buy  the  farm, 
the  making  of  which  promise,  however,  was  denied  by 
the  defendant.  After  efforts  on  the  part  of  the  plain- 
tiff to  effect  a  sale  to  such  party,  a  sale  was  finally 
made  to  him  by  the  defendant. 

James  M.  Huff  and  Chablbs  W.  Fbbousok,  for  ap- 
pellant. 

William  L.  Piebce,  William  Bibsteb  and  Alexak- 
DEB  J.  Stbom,  for  appellee. 

Mb.  Justice  Nibhaus  delivered  the  opinion  of  the 
oourt 

Abstract  of  tke  Deeision. 

1.  Bbokebs,  I  S7* — VDlitn  entitled  to  committiofw  «pon  proewiukig 
pitrchaser.  If,  after  negotiations  between  the  owner  of  real  estate 
and  a  prospective  purchaser  have  been  broken  oH,  the  owner,  after 

•See  miiMls  Note*  Disest,  YoU.  XI  (•  XT,  and  OmvkitfTe  Qaarlertj,  tmmtm 
(•pte  Mid  leetton  niimlMr. 
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promising  an  agent  that  he  will  pay  him  commissions  if  he  will 
get  such  prospectlTe  purchaser  to  bay  the  property,  makes  a  sale 
to  sach  purchaser  after  efforts  of  the  agent  had  had  the  effect  of 
bringing  the  parties  to  an  understanding,  such  agent  may  recover 
the  agreed  commissions. 

2.  WiTNXSSKS,  {  209* — when  denial  of  crosi-examination  proper. 
In  an  action  for  commissions  for  the  sale  of  real  estate,  refusal  to 
allow  the  plaintiff  to  be  cros»«zamined  as  to  details  of  his  knowl- 
edge of  the  land  sold,  where  he  had  not  testified  on  such  matters 
in  his  direct  examination,  and  the  purchaser  was  familiar  with  the 
land,  held  not  error. 

8.  Bbokess,  1 97* — when  imtructian  in  action  for  commUHonM 
properly  refused  ae  misleading.  In  an  action  to  recover  real  estate 
commissions  for  a  sale  alleged  to  have  been  made  by  the  owner,  as 
a  result  of  the  plaintiff's  efforts  following  an  alleged  promise  by  the 
owner  to  pay  the  plaintiff  such  commissions  after  the  owner  had 
failed  to  effect  a  sale  to  such  purchaser  with  whom  he  had  originally 
negotiated,  without  any  introduction  by  the  plaintiff,  an  instruction 
making  it  essential  to  a  recovery  that  the  purchaser  should  have 
been  originally  procured  by  the  plaintiff,  held  properly  refused  as 
misleading. 

4.  Afpbal  asd  kkbob,  1 1688* — when  error  in  spelling  of  word  in 
instruction  harmless.  Substitution  of  the  word  "affect"  for  "ef- 
fect" in  an  instruction,  held  not  reversible  error. 

5.  Bboksbs,  I  97* — when  instruction  on  right  to  recover  commiS' 
sUms  correct.  In  an  action  for  commissions  for  the  sale  of  real 
estate,  an  instruction  that  the  plaintiff  "is  entitled  to  recover,  if 
he  was  instrumental  in  bringing  the  buyer  and  seller  together," 
held  correct  and  not  open  to  the  objection  that  the  jury  might  have 
inferred  that  it  meant  a  mere  physical  bringing  together. 

*See  nilnola  NoiM  DIsmI,  \oU,  XI  (•  XY,  and  CnmnlattT*  Qmwterly,  mum 
tovlo  and  ■•ctton  MUibar. 
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The  People  of  the  State  of  Illinois,  Defendant  In 
Error,  t.  Edward  L.  Herrlek,  Plaintiff  In  Error. 

Gen.  No.  6,229.    (Not  to  be  reported  In  full.) 

Error  to  the  County  Court  of  McHenry  county;  the  Hon.  Datid 
T.  Smilet,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Reversed  and  remanded.    Opinion  filed  Mjay  9,  1916. 

Statement  of  the  Case. 

Information  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Edward  L.  Herrick,  defendant, 
charging  him  with  wife  abandonment  and  refusal  to 
support  his  wife.  From  a  conviction,  defendant  prose- 
cutes a  writ  of  error. 

Defendant,  Edward  L.  Herrick,  was,  on  a  trial  by 
the  court  without  a  jury,  found  guilty  and  fined  under 
an  information  filed  by  the  State's  Attorney  in  the 
County  Court  of  McHenry  county,  September  24, 1915, 
The  information  as  amended  charged,  that  on  to  wit, 
the  24th  day  of  May,  1914,  at  and  within  said  county, 
Edward  L.  Herrick,  the  defendant,  **  wilfully,  mali- 
ciously and  without  reasonable  cause,  did  abandon  in 
destitute  and  necessitous  circumstances"  his  wife, 
Teresa  Herrick,  **and  did  then  and  there  neglect  and 
refuse  to  maintain  and  provide  for  her.'*  This  was  a 
penal  offense  imder  the  Wife  Abandonment  Act  of 
1903  (J.  &  A.  T[3431).  The  Legislature  by  an  act  ap- 
proved June  24,  1915  (Laws  of  1915,  page  470)  [Cal. 
111.  St.  Supp.  1916,  ^  3433(1)  et  seq.]y  passed  an  act 
providing :  *  *  That  every  person  who  shall,  without  any 
reasonable  cause,  neglect  or  refuse  to  provide  for  the 
support  or  maintenance  of  his  wife,  said  wife  being  in 
destitute  or  in  necessitous  circumstances,"  shall  be 
punished,  etc.,  omitting  the  offense  of  abandonment 
theretofore  existing.    Thi3  act  was  in  force  when  the 
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present  information  was  filed.  It  expressly  repealed 
all  other  acts  or  parts  of  acts  in  conflict  therewith. 

The  issue  tried  was  raised  by  a  plea  of  the  defend- 
ant :  *  *  That  he  is  not  guilty  of  wilfully,  maliciously  and 
without  reasonable  cause  abandoning  in  destitute  and 
necessitous  circumstances  Teresa  Herrick  in  manner 
and  form  as  charged  in  the  said  information,  as 
amended. '*  The  finding  of  the  court  was  that,  *'The 
said  defendant,  Edward  L.  Herrick,  is  guilty  of  wil- 
fully, maliciously  and  without  reasonable  cause  aban- 
doning in  destitute  and  necessitous  circumstances 
Teresa  Herrick,  in  manner  and  form  as  charged  in 
said  information." 

The  evidence  seemed  to  show  that  the  defendant  was 
a  resident  of  the  State  of  Wisconsin  at  the  time  the  in- 
fornjation  was  filed,  and  at  the  time  the  Act  of  1915 
came  in  force. 

Waitb  &  Donovan,  for  plaintiff  in  error. 

David  R.  Joslyn,  for  defendant  in  error. 

Pee  Curiam. 

Abstract  of  the  Beelslon. 

1.  Husband  and  wife,  |  275* — when  finding  insuffldent  as  h(ui$ 
for  conviction  for  toife  desertion.  On  an  Information  charging  that 
the  defendant  "wilfully,  mallctously  and  without  reasonable  cause, 
did  abandon  in  destitute  circumstances"  his  wife,  "and  did  then  and 
there  neglect  and  refuse  to  maintain  and  provide  for  her,"  where 
the  defendant  pleaded:  "That  he  Is  not  guilty  of  wilfully,  maliciously 
and  without  reasonable  cause  abandoning  in  destitute  and  necessi- 
tous circumstances  •  •  •  [his  wife]  in  manner  and  form  as 
charged  in  the  said  information,"  even  though  the  offense  of  aban- 
doning, which  was  repealed  before  the  information  was  filed,  be 
considered  as  surplusage,  a  conviction  cannot  be  sustained  on  a  find- 
ing that  "the  said  defendant,  *  *  *  is  guilty  of  wilfully,  mali- 
ciously and  without  reasonable  cause  abandoning  in  destitute  and 

*Sm  Ullnolfl  Notes  Dlsest,  Vols.  XI  to  XV,  and  CumuUtlvo  Quarterly, 
tople  and  lectlon  number. 
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necessitous  circumstanoes  *  *  *  [the  wife]  in  manner  and  form 
as  charged  in  said  information/'  since  no  issue  would  have  then 
been  formed  and  there  was  no  finding  made  on  the  charge  of  neglect 
or  refusal  to  provide  for  the  support  of  the  wife  as  set  out  in  the 
repealing  statute  in  force  at  the  time  of  the  filing  of  the  informa- 
tion. 

2.  Husband  and  wifb — wJien  resident  of  another  State  not  guilty 
of  refusal  to  support  uHfe.  Under  Cal.  111.  St  Supp.  1916, 1  3433(1) 
et  seq.,  making  refusal  of  a  husband  to  support  his  wife  a  criminal 
offense,  a  conviction  cannot  be  had  of  a  husband  who  was  a  resident 
of  another  State  at  the  time  the  act  went  into  effect  and  at  the 
time  the  information  was  filed. 


Oeorge  W.  Glendenin,  Appellee,  t.  Adams  Express 

Company,  Appellant. 

Gen.  No.  6,283.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the  Hon. 
James  S.  Bauice,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.    Afllrmed.    Opinion  filed  May  9,  1916. 

Statement  of  the  Case. 

Action  by  Q-eorge  W.  Clendenin,  plaintiff,  against 
Adams  Express  Company,  defendant.  'Motion  by  de- 
fendant to  quash  a  fee  bill.  From  a  refusal  to  quash 
the  fee  bill,  defendant  appeals. 

The  motion  to  quash  and  the  proofs  for  an:d  against 
said  motion  were  not  preserved  by  a  bill  of  exceptions. 
The  record  proper  did  not  disclose  what  particular 
item  of  the  fee  bill  was  assailed.  The  clerk  copied  into 
the  record  a  stipulation  of  counsel  setting  up  certain 
alleged  facts. 

H.  C.  Wabd,  for  appellant. 

A.  A.  WoLPERSPERGEB,  f  or  appellee. 

Peb  Curiam. 


•Sm  nilnols  Notes  Digest,  Tols.  XI  to  XV,  ttvd  CumiilftttTo  QamrUt^, 
topic  aad  section  number. 
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Abstraet  of  the  Beelslon. 

Appeal  and  ebaob,  |  1341* — when  presumed  that  quasMng  of  fee 
bill  correct.  Where,  on  appeal  from  a  ruling  on  a  motion  to  quash 
a  fee  bill,  neither  the  motion  nor  the  proofs  heard  for  or  against 
it  are  preserved  by  bill*  of  exceptions,  the  presumption  Is  that  the 
ruling  was  correct  and  the  judgment  will  be  affirmed. 


Dayld    Strom,   Appellee,   t.   Postal    Telegraph-Gable 

Company,  Appellant. 

Gen.  No.  6,243. 

1.  Appeal  and  ebbob,  |  1265* — when  presumed  that  c<m9titutional 
question  not  involved.  Where,  after  a  constitutional  question  has 
been  treated  in  briefs  and  arguments  of  counsel  in  a  case  before 
the  Supreme  Court,  that  court  transfers  the  case  to  the  Appellate 
Court,  the  latter  court  must  assume  that  no  constitutional  question 
is  involved. 

2.  WoBKMEN*8  Compensation  Act,  |  12* — what  plaintiff  must  aver 
and  prove  in  action  at  common  law.  Where  an  employer  elects  not 
to  come  under  the  Workmen's  Compensation  Act,  his  negligence,  to 
form  the  basis  of  a  recovery  in  an  action  at  common  law,  must  be 
averred  and  proved  by  the  plaintiff. 

3.  WoBKMEN's  Compensation  Act,  |  2* — what  is  effect  of  election 
by  employer  not  to  come  under  act.  An  employer  who  has  elected 
not  to  come  under  the  Workmen's  Compensation  Act  is,  when  sued 
at  common  law  by  an  employee,  deprived  of  the  entire  defense  of 
assumed  risk,  both  known  and  unknown,  ordinary  and  extra- 
ordinary. 

4.  Wobkmen's  Compensation  Act,  |  2* — what  is  effect  of  election 
by  employer  not  to  come  under  act.  The  Workmen's  Compensation 
Act  did  not,  by  depriving  an  employer  who  should  elect  not  to  come 
under  it  of  the  common-law  defense  of  assumed  risk,  thereby  make 
him  an  insurer,  since  his  negligence  must  be  proved  to  make  him 
liable  for  an  injury  to  an  employee. 

5.  Wobkmen's  Compensation  Act,  |  12*— icfcen  instructions  in 
action  at  common  law  correct.    In  an  action  at  common  law  by  an 


•See  nUiiole  Note*  DIseet,  Yell.  XI  to  XT,  and  Ciimiil«MTe  <)iuirt«rly, 
topl0  and  fectlen  number. 
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employee  against  his  employer,  who  had  elected  not  to  come  under 
the  Workmen's  Compensation  Act,  Instructicms  held  to  properly  in- 
form the  Jury  that  a  verdict  against  the  defendant  could  not  be  ren- 
dered If  the  evidence  failed  to  show  that  its  negligence  was  the 
proximate  cause  of  the  plaintiffs  injury. 

6.  WoBKiCBN'B  Compensation  Act,  S  2* — when  maater  electing  not 
to  come  under  act  liable  for  negligence.  In  an  action  by  a  lineman 
against  an  employer  who  had  elected  not  to  come  under  the  Work- 
men's Compensation  Act,  for  injuries  sustained  as  a  result  of  his 
spur  tearing  out  of  a  pole  which  he  was  climbing,  thus  causing  him 
to  fall,  held  that  if  the  defendant  was  negligent  in  not  providing 
the  pole  with  iron  spikes  it  would  be  liable,  notwithstanding  that 
the  danger  of  climbing  the  pole  with  spurs  was  obvious  to  the  plain- 
tiif. 

7.  Mabus  and  sebvant,  |  691* — when  ey)idence  9uffloient  to 
show  negligence  of  master.  In  an  action  at  common  law  by  a  line- 
man for  injuries  resulting  from  a  fall  from  a  pole  alleged  to  have 
been  caused  by  his  spur  tearing  out  of  the  pole,  owing  to  its  weak- 
ened condition,  evidence  held  to  Justify  a  finding  that  the  defendant, 
his  employer,  was  negligent  in  not  providing  iron  spikes  or  other 
appropriate  means  of  climbing  the  pole  other  than  the  use  of  spurs. 

8.  Mastkb  and  sebvant,  I  789*— 4(7^en  instruction  erroneous  as 
invading  province  of  jury.  In  an  action  at  common  law  by  a  line- 
man against  his  employer  for  injuries  sustained  from  a  fall  alleged 
to  have  been  caused  by  the  plaintiff's  spur  tearing  out  of  a  pole 
he  was  climbing,  an  instruction  that  the  defendant  owed  the  plain- 
tiff no  duty  to  place  steps  upon  such  pole,  held  properly  refused,  as 
such  question  of  duty  was  for  the  Jury  and  not  for  the  court. 

9.  Evidence,  |  74* — what  admissible  as  part  of  res  gestof.  In 
an  action  by  a  lineman  for  injuries  sustained  as  the  result  of  a  fall 
from  a  pole  alleged  to  have  been  caused  by  his  spur  tearing  out  of 
a  decayed  place  in  the  pole,  evidence  showing  that  the  pole  was 
not  provided  with  spikes,  held  admissible  as  part  of  the  res  gestw, 

10.  Master  and  bebvant,  S  618* — when  refusal  of  evidence  as  to 
custom  not  erroneous.  In  an  action  by  a  telegraph  lineman  for 
injuries  resulting  from  a  fall  from  a  pole,  where  there  was  no  ques- 
tion of  a  hidden  defect  therein,  and  the  Jury  were  instructed  that 
the  defendant  employer  would  not  be  liable  for  injuries  resulting 
from  a  hidden  defect  in  the  pole  which  it  could  not  have  reason- 
ably discovered  and  repaired,  the  refusal  to  admit  evidence  of  a  gen- 
eral custom  among  companies  operating  pole  lines  to  make  no 
independent  inspection  of  poles  other  than  that  made  by  linemen 
themselves,  held  not  error. 

*Sm  nilnolB  Notes  DigMt,  Volt.  XI  to  XV,  Mid  Cnmnlathre  Qaarterly,  Mme 
topie  and  Mctlon  niimb«r. 


Sboond  Distbiot — ^May,  1916.  433 

Strom  y.  Postal  Telegraph-Cable  Co.,  200  111.  App.  431. 

11.  Masteb  and  BEBVAifT,  1 800* — wKeu  refusal  of  instruction 
proper.  In  an  action  by  a  lineman  for  injuries  resulting  from  a 
fall  from  %  pole  alleged  to  haTO  resulted  from  the  plaintiff's  spur 
tearing  c;^  of  a  decayed  place  therein,  held  that  the  refusal  of  an 
instruction  that  there  was  no  duty  imposed  on  the  defendant  em- 
ployer to  inspect  the  pole  was  proper. 

12.  Masteb  and  sebyant,  f  779* — when  refusal  of  instruction  not 
error.  On  the  issue  whether  an  injury  to  a  lineman  was  caused  by 
a  certain  defect  in  a  pole  which  he  was  climbingp  where  the  evi- 
dence thereon  was  not  all  circumstantial,  held  that  the  refusal  of 
an  Instruction  that  to  entitle  the  plaintiff  to  recover  it  was  neces- 
sary not  only  that  the  circumstances  should  all  concur  to  show  that 
the  injury  was  caused  by  such  defect,  but  that  they  were  incon- 
sistent with  any  other  rational  theory,  was  not  error. 

13.  Damages,  |  123* — when  verdict  for  personal  injuries  not  ex- 
cessive. A  verdict  of  $3,000  awarded  a  telegraph  lineman  for  per- 
manent injuries,  resulting  from  a  fall  from  a  pole,  involving  a 
thickening  and  stiffening  of  an  anUe  and  shortening  of  a  limb,  held 
not  excessive. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  Abthub 
W.  Debelm,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  May  24,  1916.  Certiorari  de- 
nied by  Supreme  Court  (making  opinion  final). 

Jacob  E.  Ditttjs  and  John  H.  Savagb,  for  appellant. 
J.  W.  D'Abot,  for  appellee. 

Mb.  Justice  Cabnbs  delivered  the  opinion  of  the 
court. 

David  Strom,  the  appellee,  March  11,  1914,  was  in 
the  employ  of  the  appellant  company  as  a  lineman. 
His  foreman  ordered  him  to  dimb  a  telegraph  pole  in 
a  pnblic  street  in  the  City  of  Joliet  for  the  purpose  of 
removing  one  of  the  wires.  Appellee  was  an  experi- 
enced lineman,  and  used  a  pair  of  metal  spurs  such  as 
are  ordinarily  used  by  linemen  in  climbing  telegraph 
poles.  He  climbed  about  twenty-five  feet  from  the 
ground  and  fell,  suffering  an  impacted  fracture  of  the 
lower  base  of  the  tibia  of  his  right  leg.    He  brought 

•See  nilnols  Notes  Dlseft,  Vols.  XI  to  XV,  and  Ciimiil»ttTo  Qiuuterlj, 
topic  and  Hection  ii umber. 
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this  action  to  recover  for  that  injury  and  had  verdict 
and  judgment  for  $3,000.  The  company  prosecutes 
this  appeal. 

The  declaration  contained  three  counts.  The  first 
charged  failure  of  the  defendant  to  furnish  a  safe 
place  to  work  and  failure  to  exercise  reasonable  care 
to  furnish  wooden  telegraph  poles  in  reasonably  safe 
condition  and  repair  to  sustain  the  weight  of  the  plain- 
tiff when,  climbing,  standing  or  working  with  metal 
spurs.  The  second  charged  failure  to  inspect,  repair 
and  maintain  reasonably  safe  and  sound  wooden  tele- 
graph poles  so  as  not  to  injure  the  plaintiflF  when 
climbing,  working  or  standing  on  spurs  inserted  in  said 
poles,  and  that  the  pole  in  question  was  rotten,  de- 
3ayed,  impaired,  defective  and  unsafe  for  the  plaintiff 
to  work  upon.  The  third  charged  a  failure  to  provide 
reasonably  safeguards  on  telegraph  poles,  or  to  place 
a  ladder,  steps  or  spikes  in  the  poles  on  which  linemen 
were  required  to  climb  so  as  to  protect,  support  and 
sustain  linemen  when  working  and  climbing  in  the 
service  of  the  defendant;  that  the  only  means  pro- 
vided by  defendant  by  which  the  plaintiff  could  ascend 
.  the  poles  was  by  the  use  of  a  metal  spur  strapped  to 
aach  leg,  and  that  when  plaintiff  was  about  to  seat  him- 
self on  the  pole  by  the  use  of  such  spurs,  and  relying 
upon  the  pole  to  sustain  his  weight,  and  without  knowl- 
edge of  the  defective  condition  of  the  wood  in  the  pole, 
the  wood  underneath  one  of  plaintiff's  spurs  broke  out 
and  gave  way  on  account  of  the  unsafe  and  decayed 
condition  of  the  wood. 

Each  count  alleged  that  the  defendant  was  not  oper- 
ating under  the  Workmen's  Compensation,  and  Em- 
ployers* Liability  Law  of  1913.  The  defendant 
pleaded  the  general  issue. 

On  the  trial  it  was  admitted  that  the  defendant  was 
not  operating  under  the  Workmen's  Compensation 
Act.    It  appeared  that  the  pole  was  about  forty-two 
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feet  out  of  the  ground,  eighteen  inches  in  diameter  at 
the  surface,  and  tapered  towards  the  top,  and  was 
about  twelve  and  one-half  inches  in  diameter  at  the 
point  from  which  the  plaintiff  fell.    It  was  a  Michigan 
cedar  pole  in  use  since  the  line  was  built  in  May,  1902. 
On  the  top  of  the  pole  were  three  sets  of  double  cross- 
arms,  occupying  a  space  of  about  four  and  one-half 
feet.    Plaintiff's  objective  point  was  the  top  of  the 
pole.    About  ten  feet  below  the  lower  double  cross-arm 
there  was  a  single  cross-arm.    Plaintiff  climbed  to  a 
point  where  he  could  reach  with  his  hand  this  single 
cross-arm,  having  his  right  spur  set  in  the  pole.    He 
reached  up  with  his  left  hand  to  grasp  the  pole  above 
the  lower  cross-arm,  at  the  same  time  lifting  his  left 
foot.    His  right  spur  gave  way  and  he  slid  down  the 
pole  with  his  arms  around  it,  striking  the  ground  first 
with  his  right  foot.    There  is  evidence  tending  to  show 
that  a  chunk  of  the  pole  eight  or  ten  inches  long  and 
perhaps  two  inches  wide  broke  out  from  the  pole  at 
the  point  where  the  spur  was  inserted.    Appellant's 
theory  of  the  accident,  which  there  is  evidence  tending 
to  prove,  is  that  there  was  a  knot  in  the  pole  where  the 
plaintiff  inserted   the   right  spur;   that   there  were 
usually  in  poles  knots  that  were  hard  so  that  it  was 
difficult  to  drive  a  spur  into  them,  and  that  workmen 
were  usually  careful  to  avoid  such  knots ;  that  the  acci- 
dent happened  because  of  the  knot  and  the  failure  of 
care  on  the  part  of  the  plaintiff  to  avoid  it.    The  plain- 
tiff's theory  is  that  the  outside  of  the  pole  was  much 
scarred  and  broken  by  constant  climbing  and  therefore 
unsafe ;  that  a  piece  of  the  wood,  because  of  this  weak- 
ened condition,  gave  way  at  the  point  where  the  spur 
was  inserted  and  caused  the  accident.    There  is  no 
question  that  the  outside  of  the  pole  to  the  depth  of  the 
penetration  of  a  spur  was  much  marked  and  weakened^ 
otherwise  the  pole  was  sound. 

Section  3  of  the  Workmen's  Compensation  Act  of 
1913  [Cal.  111.  St.  Supp.  1916,  ^  5475  (3)]  provides  that 
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in  actions  to  recover  damages  against  an  employer  who 
shall  elect  not  to  provide  and  pay  compensation  accord- 
ing to  the  provisions  of  the  act  it  shall  not  be  a  defense 
that,  first,  the  employee  assumed  the  risk  of  the  em- 
ployment; second,  the  injury  or  death  was  caused  in 
whole  or  in  part  by  the  negligence  of  a  fellow-servant ; 
or,  third,  the  injury  or  death  was  proximately  caused 
by  the  contributory  negligence  of  the  employee.  Ap- 
pellant, while  conceding  that  its  business  brought  it 
within  the  provisions  of  the  Compensation  Act,  takes 
the  position  that  nevertheless  the  plaintiff  necessarily 
agreed  to  assume  all  risks  which  are  ordinarily  and 
usually  incident  to  the  service,  and  if  the  injury  was 
the  result  of  one  of  the  risks  ordinarily  incident  to  the 
work  in  which  plaintiff  was  engaged,  then  he  cannot 
recover.  It  offered  instructions  based  on  that  theory, 
which  were  refused  by  the  trial  court,  and  prosecuted 
its  appeal  to  the  Supreme  Court  because  of  its  conten- 
tion that  the  part  of  the  Employers '  Liability  Act  abol- 
ishing the  defense  of  assumed  risk  is  unconstitutional. 
The  Supreme  Court  [271  111.  544]  transferred  the  case 
to  this  court,  therefore  it  must  be  assumed  no  constitu- 
tional question  is  involved,  and  we  must  disregard  that 
part  of  the  brief  and  argument  first  filed  in  the  Supreme 
Court  and  now  filed  here  that  is  devoted  to  that  ques- 
tion. Appellant,  however,  says  that  at  common  law 
there  are  two  classes  of  risks  which  are  assumed  by 
the  servant:  First,  those  risks  which  are  not  created 
by  the  master's  negligence,  being  the  ordinary  risks 
of  the  service ;  and,  second,  those  risks  which  are  cre- 
ated by  the  master's  negligence,  or  extraordinary 
risks,  the  assumption  of  which  is  dependent  wholly  or 
in  part  on  the  servant's  knowledge  of  the  existence  of 
the  danger.  That  to  say  the  servant  does  not  assume 
the  former  class  of  risks — the  usual  and  ordinary 
hazards  of  the  business — ^is  to  say  that  the  master  is  an 
insurer,  that  there  can  be  no  recovery  against  the  mas- 
ter unless  he  is  guilty  of  some  breach  of  duty  owing  by 
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him  to  the  servant;  that  the  ordinary  risks  are  as- 
sumed by  the  servant,  which  means  that  the  master  is 
not  an  insurer  against  injuries  resulting  from  dangers 
which  cannot  be  removed  by  the  exercise  of  due  care 
upon  his  part.  While  the  statute  in  question  creates  a 
liability  on  the  part  of  the  master  regardless  of  his  neg- 
ligence or  want  of  negligence,  if  he  elects  to  come  under 
its  terms,  we  have  no  doubt  that  in  cases  like  the  pres- 
ent one,  where  the  master  rejects  the  provisions  of  the 
act,  his  negligence  must  be  averred  and  proven  to  war- 
rant a  recovery.  The  provisions  of  the  act  above 
quoted  simply  exclude  certain  defenses,  among  them 
assumed  risk.  In  considering  the  defense  of  assumed 
risk  in  common-law  actions,  the  courts  have  often  dis- 
tinguished between  ordinary  and  extraordinary  risks, 
and  have  discussed  extraordinary  risks  as  those  cre- 
ated by  the  negligence  of  the  master,  and  used  the 
terms  non-negligent  and  negligent  risks,  also  sometimes 
classifying  risks  as  ''known''  and  ''unknown."  An 
exhaustive  discussion  and  citation  of  authorities  on 
this  subject  is  found  in  a  note  in  28  L.  R.  A.  (N.  S.) 
page  1218.  But  the  question  in  the  present  case  is 
whether  the  Legislature  intended  to  exclude  the  entire 
defense  of  assumed  risk  regardless  of  classifications 
and  subdivisions  of  the  subject.  We^are  of  the  opinion 
that  it  did,  and  that  in  so  doing  it  did  not  make  the 
master  an  insurer  because  it  is  still  necessary  to  show 
him  negligent.  In  the  cases  of  Streeter  v.  Western 
Wheeled  Scraper  Co.,  254  111.  244  [1  N.  C.  C.  A.  828] ; 
Deibeikis  v.  Link-Belt  Co.,  261  III.  454  [5  N.  C.  C.  A. 
401] ;  Crooks  v.  Tazewell  Coal  Co.,  263  111.  343  [5  N.  C. 
C.  A.  410] ;  Dietz  v.  Big  Muddy  Coal  &  Iron  Co.,  263 
HI.  480  [5  N.  C.  C.  A.  419] ;  and  Bell  v.  Toluca  Coal  Co., 
272  111.  576,  the  Supreme  Court  considered  questions 
arising  in  denying  masters  the  defense  of  assumed 
risk.  In  the  first  mentioned  case  there  is  an  extensive 
discussion  of  the  doctrine  of  assumed  risk.  We  find 
nothing  in  those  cases  upon  which  to  base  a  theory  that 
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the  Legislature  only  intended  to  exclude  the  defense 
in  one  dass  of  assumed  risks.  To  say  that  the  servant 
assumes  risks  that  do  not  arise  from  the  master 's  neg- 
ligence adds  nothing  in  the  present  case  to  the  state- 
ment that  the  master  is  not  liable  if  not  negligent.  The 
jury  were  instructed  that  negligence  on  the  part  of  the 
defendant  must  be  proven  as  an  affirmative  fact  by  a 
preponderance  of  the  evidence ;  that  the  defendant  was 
not  an  insurer  of  the  plaintiff  against  injury  while  in 
its  employment  and  that  they  could  not  find  a  verdict 
against  the  defendant  merely  because  the  plaintiff  was 
injured,  that  they  could  not  find  the  defendant 
negligent  merely  because  the  spikes  attached  to  the 
plaintiff's  climber  slipped  out  of  the  pole;  that  if  they 
believed  from  the  evidence  that  the  injury  to  the  plain- 
tiff was  the  result  of  an  accident  and  that  the  defend- 
ant was  not  the  cause  thereof,  they  should  find  the 
defendant  not  guilty ;  that  if  they  found  the  injury  was 
caused  by  plaintiff's  negligence  and  not  by  the  negli- 
gence of  the  defendant,  they  should  find  the  defendant 
not  guilty ;  that  if  they  believed  the  accident  occurred 
because  of  hidden  defects  in  the  pole  not  known  to  de- 
fendant and  that  could  not  be  known  to  defendant  by 
the  exercise  of  ordinary  diligence  in  time  to  avoid  the 
injury,  then  they  should  find  the  defendant  not  guilty ; 
that  they  could  not  find  the  defendant  guilty  even  if 
they  found  the  pole  was  defective  in  some  respects  un- 
less they  further  found  from  the  evidence  that  such 
defect  was  the  proximate  cause  of  the  injury,  and  that 
the  defendant  knew  of  such  defects,  or  by  the  exercise 
of  ordinary  care  should  have  known  of  the  same  in 
time  to  avoid  the  injury;  that  if  the  injury  was  the 
direct  and  natural  result  of  an  accident  and  not  the 
direct  and  natural  result  of  the  defendant's  negligence, 
they  must  find  for  the  defendant.  The  instructions 
left  no  ground  for  a  verdict  against  the  defendant  if 
the  evidence  failed  to  «how  its  negligence  as  the  proxi- 
mate cause  of  the  injury.    Nothing*  of  legitimate  benefit 


Sbcond  Distbiot — ^May,  1916.  439 

Strom  ▼.  Postal  Telegraph-Cable  Co.,  200  111.  App.  431. 

to  the  defendant  could  have  been  obtained  by  trying  to 
inform  the  jury  of  distinctions  and  diflferences  in  the 
rules  of  assumed  risk.  The  risk  was  that  the  outside 
of  the  pole,  because  of  its  scarred  and  weakened  condi- 
tion, might  splinter  and  give  way  under  the  pressure 
of  the  spur.  There  was  no  special  inspection  required. 
The  defect  was  obvious  and  as  well  known  to  the  plain- 
tiff as  to  the  defendant.  If  the  defendant  was  under 
no  duty  to  the  plaintiff  to  remedy  this  defect  it  is  not 
liable.  If  the  defect  should  have  been  remedied  by 
placing  spikes  in  the  pole  on  which  to  dimb,  or  in  some 
other  practicable  way,  then  the  defendant  was  liable, 
notwithstanding  the  danger  was  obvious.  And  the 
plaintiff  might  have  been  held,  in  the  absence  of  the 
statute,  to  have  assumed  the  risk  and  notwithstanding 
he  might  by  the  exercise  of  greater  care  have  safely 
ascended  the  pole.  We  may  assume  that  appellant  was 
not  liable  if  the  accident  was  occasioned  by  a  knot  in 
the  pole  that  it  in  the  exercise  of  ordinary  care  was  not 
required  to  guard  against.  There  was  sufficient  evi- 
dence that  it  was  caused,  as  appellee  suggests,  by  the 
splintering  of  the  pole,  to  forbid  a  court's  disturbing 
the  verdict  of  a  jury  based  on  that  finding  of  fact.  It 
appeared  that  most  of  defendant's  other  poles  in  the 
vicinity  had  steps  or  spikes  inserted  upon  which  the 
workmen  could  climb.  And  while  it  also  appears  that 
the  primary  object  of  inserting  such  steps  was  not  tliat 
of  safety  and  very  likely  an  unscarred  pole  could  as 
safely  be  climbed  without  them,  yet  we  ^  think  the  jury 
were  justified  in  finding  that  because  of  the  weakened 
condition  of  the  outside  of  the  pole  reasonable  safety 
required  the  master  to  provide  some  such  means  of 
climbing. 

Appellant  asked  the  court  to  instruct  the  jury  that 
it  was  not  the  duty  of  the  defendant  to  place  steps  in 
its  poles,  which  the  court  refused,  and  it  is  argued  that 
thig  was  error,  and  that  the  court  also  erred  in  permit- 
ting evidence  to  be  introduced  showing  that  the  pole  in 
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question  was  not  stepped.  It  is  a  sufficient  answer  to 
these  objections  that  evidence  was  necessarily  heard 
on  the  condition  of  the  pole  as  part  of  the  res  gestce, 
and  such  evidence  would  necessarily  disclose  whether 
there  were  steps  upon  it,  and  that  it  was  not  for  the 
court  to  determine,  as  matter  of  law,  whether  steps 
should  have  been  placed  upon  the  pole.  It  was  for  the 
jury  to  determine  whether  the  pole  was  reasonably 
safe,  and  the  court  could  not  instruct  them  what  con- 
struction was  or  was  not  sufficient  for  that  purpose. 

Appellant  also  contends  that  the  court  erred  in  re- 
fusing to  admit  evidence  of  the  general  custom  among 
companies  operating  pole  lines  to  make  no  independent 
inspection  of  its  poles  other  than  that  made  by  the  line- 
men themselves,  and  erred  in  refusing  to  instruct  the 
jury  that  no  duly  of  inspection  rested  on  the  defendant. 
This  matter  could  only  be  important  if  some  hidden 
defect  of  the  pole  had  been  in  question.  No  such  defect 
was  under  consideration.  The  jury  were  instructed 
that  the  defendant  was  not  liable  for  hidden  defects 
which  it  could  not  reasonably  discover  and  repair.  If 
it  had  been  a  question  of  hidden  defect,  we  know  of  no 
authority  permitting  a  court  to  say  to  a  jury,  as  mat- 
ter of  law,  what  specific  thing  the  defendant  should 
have  done  or  need  not  do  to  discover  and  repair  it. 
Where  all  the  facts  of  a  situation  have  been  ascer- 
tained and  made  intelligible  to  the  jury,  it  is  not  a 
question  for  expert  opinion  whether  the  condition  is 
safe  or  unsafe,  nor  should  evidence  be  heard  of  what 
specific  things  other  men  do  or  are  in  the  habit  of  doing 
under  such  circumstances.  {Bell  v.  ToVuca  Coal  Co., 
supra,  and  authorities  there  cited.)  Appellant  asked 
the  court  to  instruct  the  jury  that  before  they  could 
find  that  the  injury  of  the  plaintiff  was  caused  by  a 
defect  in  the  pole  it  was  necessary  not  only  that  the 
circumstances  should  all  concur  to  show  that  the  injury 
was  caused  by  such  defect,  but  that  they  are  incon- 
sistent   with    any    other    rational    conclusion.    This 
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instruction  was  based  on  the  theory  that  the  evidence 
was  entirely  circnmstartial,  which  was  not  the  fact, 
therefore  the  court  for  that  reason,  if  for  no  other, 
did  not  err  in  refusing  that  instruction. 

Appellant  in  its  brief  states  five  points  relied  on  for 
the  reversal  of  the  judgment.  What  we  have  said 
disposes  of  the  questions  presented  in  its  statement 
of  those  points.  There  is  a  suggestion  in  the  argument 
that  the  verdict  is  excessive.  The  injury  was  perma- 
nent, resulting  in  a  thickening  and  stiffening  of  the 
ankle,  and  a  shortening  of  the  limb  about  an  inch.  We 
are  of  the  opinion  that  the  verdict  was  not  excessive. 
Finding  no  substantial  error  in  the  record  the  judg- 
ment is  afiSrmed. 

Affirmed. 


Penn  Mutual  Life  Insurance  Company,  t.  M.  S.  Forbes, 
Administrator,  et  aL,  Appellees.  Arthur  B.  White, 
Appellant. 

Gen.  No.  6,177.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Carroll  county;  the  Hon.  Oscab 
E.  Heasd,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  and  remanded  with  directlona  Opinion  filed 
August  10,  1916. 


Statement  of  the  Case. 

Bill  in  equity  filed  by  the  Penn  Mutual  Life  Insur 
ance  Company,  complainant,  against  M.  S.  Forbes, 
administrator  of  the  estate  of  Lizzie  White,  deceased, 
Arthur  B.  White  and  Lulu  M.  Wheeler,  defendants, 
praying  that  the  defendants  be  impleaded  and  their 
rights  to  the  proceeds  of  a  life  insurance  policy  in  the 
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hands  of  the  complainant  be  determined.  From  a  de- 
cree, the  defendant  Arthur  B.  White  appeals. 

Lizzie  White,  deceased,  in  her  lifetime  took  out  a  life 
insurance  i)olicy  in  the  sum  of  $2,000,  in  the  Penn  Mu- 
tual Life  Insurance  Company,  which  was  payable  to 
the  executors,  administrators  or  assigns  of  the  insured. 
On  the  16th  day  of  October,  1894,  this  policy  was  as- 
signed by  her  to  her  two  children,  Arthur  B.  White 
and  Lulu  M.  White,  who  were  minors  at  that  time. 
The  assignment  was  properly  executed  by  the  insured 
in  the  regular  way,  as  required  by  the  insurance  com- 
pany, and  witnessed  by  an  agent  of  the  insurance 
company.  A  duplicate  copy  of  the  assignment  was 
furnished  by  the  insurance  company  and  received  by 
the  company  about  November  1, 1894,  and  the  company 
accepted  the  assignment  as  a  transfer  of  the  right  to 
the  benefits  accruing  under  the  policy.  Whether  the 
assignment  was  ever  attached  to  the  policy,  which  was 
retained  by  the  insured,  did  not  clearly  appear. 

The  insured  died  on  December  24,  1912.  At  the 
time  of  her  death  the  insurance  policy  was  still  in  her 
possession.  Just  prior  to  her  death  the  insured  made 
a  last  will  in  which  she  bequeathed  the  entire  proceeds 
pf  the  policy  to  her  daughter.  Lulu  M.  Wheeler,  for- 
merly Lulu  M.  White.  The  will  was  afterwards  pro- 
bated in  the  County  Court  of  Carroll  county,  and  the 
defendant  M.  S.  Forbes  was  appointed  administrator 
of  the  estate.  The  administrator  claimed  the  proceeds 
of  the  policy  and  thereupon  the  insurance  company 
filed  a  bill  of  interpleader  in  the  Circuit  Court  of  Car- 
roll county,  in  which  the  company  set  forth  the  facts 
relative  to  the  issuing  of  the  policy  to  the  insured  and 
the  subsequent  assignment  thereof  to  her  children, 
and  the  fact  that  the  proceeds  of  the  policy  were  also 
claimed  by  the  administrator  of  the  estate  of  the  in- 
sured. It  also  appeared  from  the  bill  that  the  net 
amount  due  under  the  policy  was  $1,760.32 ;  that  under 
the  terms  of  the  policy  an  unpaid  premium  note  of 
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$262.48  was  to  be  deducted  from  the  gross  amount  due 
under  the  policy,  and  the  complainant  prayed  to  be 
allowed  to  pay  the  money  into  court  so  that  the  parties 
claiming  the  same  could  interplead. 

Upon  the  hearing  of  the  bill  of  interpleader  the  court 
entered  a  decree  directing  the  insurance  company  to 
pay  the  $1,760.32  to  the  clerk  of  the  court  for  the  bene- 
fit of  the  party  who  might  subsequently  be  decreed  to 
be  entitled  thereto,  and  discharging  the  insurance  com- 
pany from  all  further  liability  in  connection  with  the 
matter.  The  cause  was  thereupon  referred  to  a  special 
master  in  chancery  to  inquire  into  and  report  which  of 
the  defendants  interpleading  was  entitled  to  the  fund 
in  controversy.  The  master,  under  the  reference, 
heard  all  evidence  oflFered  by  the  respective  parties  to 
the  suit. 

Evidence  was  oflFered  before  the  master  not  only  con- 
cerning the  matters  pertaining  lio  the  assignment,  the 
validity  of  which  was  in  controversy,  but  there  was 
also  considerable  evidence  oflFered  concerning  the  sup- 
posed disposition  of  some  of  the  assets  of  the  insured 
by  her  brother,  Frank  E.  Adams,  and  concerning  a 
supposed  contract  entered  into  by  Adams  with  Lulu 
M.  White,  on  the  strength  of  which  it  was  claimed  by 
Adams  that  she  requested  him,  as  executor,  named  in 
the  will  of  the  insured,  to  pay  her  brother  $1,000,  and 
to  reimburse  himself  from  the  proceeds  of  the  policy, 
when  he  should  collect  the  same ;  also  evidence  tending 
to  prove  that  Lulu  M.  White  afterwards,  at  the  in- 
stance of  her  husband,  repudiated  this  alleged  agree- 
ment and  that  afterwards  Adams  was  arrested  in 
Clinton,  lowa^  upon  a  charge  of  concealing  the  will  of 
the  insured,  and  that  certain  parties,  including  Lulu  M. 
Wheeler  and  her  husband  and  Arthur  B.  White,  by 
means  of  this  arrest  and  threatened  prosecution,  pro- 
cured from  Adams  the  payment  of  $1,000  to  Arthur  B. 
White,  and  also  other  money.  Adams  testified  that 
before  his  arrest  he  had  voluntarily  paid  to  Lulu  M. 
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Wheeler,  by  the  directions  he  had  received  from  his 
sister,  the  deceased  insured,  before  her  death,  the  sum 
of  $500,  and  also  $200  to  Arthur  B.  White. 

He  further  testified  that  there  never  were  any  assets 
of  the  estate  of  Lizzie  White  in  his  hands  from  which 
any  payment  could  be  made ;  that  she  had  donated  to 
him  all  the  assets  of  her  estate  before  her  death,  and 
that  she  left  none  except  the  insurance  policy. 

McMahon  &  BooEBs,  for  apx>ellant  Arthur  B.  White. 

P.  J.  Stbansky,  for  Mark  S.  Forbes,  Administrator. 

Mb.  Phesidiko  Justice  Niehaus  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Beeisioiu 

1.  INSUBANCE,  I  567* — What  not  proper  iaauea  in  action  of  inter- 
pleader. In  a  suit  in  equity  where  an  insurance  company  paid  the 
amount  due  on  a  poUcy  into  court  and  impleaded  as  defendants 
the  administrator  of  the  deceased  insured's  estate  and  her  two  chil- 
dren, claiming  the  proceeds  of  such  policy  as  assignees  thereof,  held 
that  the  issues  whether  certain  moneys,  claimed  to  have  been  paid 
by  one  not  a  party  to  the  suit  to  the  assignees  on  the  alleged  agree- 
ment that  reimbursement  should  be  had  from  the  proceeds  of  8a<^ 
policy  when  collected,  were  in  fact  so  paid,  and  whether  thegr  were 
paid  from  assets  of  the  estate  or  from  moneys  belonging  to  such 
third  party  individually,  were  issues  not  properly  within  the  suit 
since  rights  under  such  agreement,  if  existent,  were  personal  ones 
between  the  assignees  and  the  third  party,  and  as  to  whether  the 
money  so  paid  belonged  to  the  estate  was  a  matter  to  be  settled 
between  the  administrator  and  such  third  party  in  a  proper  proceed- 
ing in  which  he  should  be  duly  made  a  party. 

2.  INSXTBANCB — whcn  administrator  may  not  quettion  €t9»ignment 
of  policy.  Though  an  insurance  company  requires  that  the  assign- 
ment of  a  policy  be  attached  to  the  policy,  failure  to  comply  there- 
with cannot  be  raised  by  the  insured's  administrator  in  an  attack 
on  the  validity  of  such  assignment,  the  estate  having  been  the  origi- 
nal beneficiary  and  the  company  having  recognized  the  assignment. 

8.    INSUBANCE,   1 174* — hotD  delivery  of  assigned  policy  may  he 

•8m  niinols  Notes  Dlfest,  Vols.  XI  to  XV,  and  CnmiilatlTO  Qvaiiorty, 
topic  and  Mctlon  nnmber. 
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made.  Manual  delivery  of  an  assigned  policy  of  Insurance  to  the 
assignees  Is  not  necessary  to  validate  the  assignment,  and  such  de- 
livery may  be  by  acts  without  words,  or  by  words  without  acts,  or 
by  both. 

4.  CoMpBOMisK  AND  SBTTLEMENT,  1 16* — toheti  acceptance  of  settle- 
ment hy  minor  presumed.  In  the  case  of  minors  where  a  voluntary 
settlement  Is  made  for  their  benefit,  an  acceptance  Is  presumed. 

6.  Insubancb,  S  175* — when  assignment  of  policy  valid.  Where 
the  Insured  executed  In  duplicate  an  assignment  of  a  policy,  payable 
to  her  estate,  to  her  minor  children,  and  sent  a  copy  of  such  assign- 
ment to  the  insurance  company,  which  was  accepted  by  It,  and  re- 
tained the  policy  In  her  possession  until  her  death,  held  such 
assignment  was  valid  without  a  manual  delivery  of  the  policy. 

6.  Insurance,  |  504* — who  may  he  made  beneficiary  upon  change 
of.  An  Insurance  policy  payable  to  the  Insured's  estate  may,  by  him 
with  the  consent  of  the  Insurer,  be  made  payable  to  any  one  not 
prohibited  by  law  from  becoming  a  beneficiary  thereunder. 

7.  Insurance,  |  504* — when  substituted  beneficiary  entitled  to 
proceeds.  A  delivery  of  a  policy  to  one  substituted,,  with  consent 
of  the  Insured,  as  beneficiary  therein  Is  not  necessary  to  entitle 
such  beneficiary  to  the  proceeds  thereof. 

8.  Insurance,  §  504* — what  constittttes  change  of  beneficiary.  A 
duly  executed  assignment  of  a  policy  of  Insurance,  payable  to  the 
insured's  executors,  etc.,  is  in  effect  but  a  change  of  beneficiary, 
and  no  delivery  is  necessary  to  make  it  valid. 

9.  Insurance,  |  179* — wJiat  is  effect  of  will  making  different  dis- 
position of  proceeds  of  assigned  policy.  Where  a  policy  of  insur- 
ance payable  to  the  Insured's  executors,  etc.,  was  duly  assigned  to 
the  Insured's  minor  children,  though  she  retained  possession  thereof 
until  her  death,  held  that  a  different  disposition  of  the  proceeds 
thereof  by  will  was  Ineffective. 

•See  niinote  Notes  Dlsest,  Vols.  XI  to  .XV.  and  CnmolatlTo  Quartorly, 
toplo  and  ■ectioB  niunber. 
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Tuohy  y.  Chicago  ft  Joliet  Electric  Ry.  Ck>.»  200  111.  App.  446. 


Payton   J.    Tuohy,   Appellant,   t.   Chicago   ft  Joliet 
Electric  Railway  Company,  Appellee. 

Gen.  No.  6,195.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  Ajtthub 
W.  Desblm,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  August  10,  1916. 


Statement  of  the  Case. 

Suit  by  Payton  J.  Tuohy,  petitioner,  against  the 
Chicago  &  Joliet  Electric  Railway  Company,  respond- 
ent, to  establish  an  attorney's  lien.  From  an  order 
dismissing  the  petition,  the  petitioner  appeals. 

The  petition  averred  that  James  W.  Miner,  of  the 
City  of  Joliet  and  county  of  Will,  retained  the  ,peti- 
tioner  to  represent  him,  as  personal  representative  of 
Harold  Miner,  deceased,  in  probating  the  estate  of  the 
deceased,  and  also  in  an  action  for  personal  injuries 
resulting  in  the  death  of  said  Harold  Miner,  such  ac- 
tion to  be  brought  against  the  Chicago  &  Joliet  Electric 
Railway  Company ;  that  the  petitioner  on  or  about  the 
28th  day  of  October,  1912,  entered  into  a  contract  with 
said  Miner,  whereby  he  was  to  receive  for  his  services 
rendered  in  that  behalf  a  fee  of  one-third  of  the 
amount  recovered  against  the  Chicago  &  Joliet  Elec- 
tric Railway  Company;  ttat  in  compliance  with  the 
terms  of  the  aforesaid  agreement,  he  attended  the  in- 
quest over  the  body  of  the  aforesaid  Harold  Miner, 
deceased,  and  examined  all  the  witnesses  before  the 
coroner;  that  on  or  about  the  31st  day  of  October, 
1912,  he  served  upon  the  Chicago  &  Joliet  Electric 
Railway  Company  a  notice  of  attorney's  lien;  that 
thereafter  James  W.  Miner  and  the  Chicago  &  Joliet 
Electric  Railway  Company  compromised  the  said 
claim,  with  James  W.  Miner  as  administrator  of  the 
estate  of  Harold  Miner,  deceased,  and  that  the  sum 
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,of  $600  was  paid  to  James  W.  Miner,  as  administrator, 
in  full  of  all  claims  withont  the  knowledge  of  the  peti- 
tioner, and  withont  any  notice  having  been  given 
petitioner. 

The  petition  also  averred  that  the  notice  required 
by  the  statute  to  be  given  was  served  and  filed,  in  order 
to  establish. the  lien,  and  was  served  and  filed  as  re- 
quired by  law,  but  the  evidence  showed  that  the  notice 
was  served  by  mail.  • 

Payton  J.  Tuohy,  for  appellant. 

E.  Meebs,  for  appellee. 

Mb.  Presiding  Justice  Niehaus  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Becision. 

1.  Attobitet  and  cuxnt,  1 138* — when  attorney  not  entitled  to 
lien  for  services.  Where  an  attorney  makes  a  contract  with  an- 
other, who  subsequently  Is  appointed  administrator,  to  bring  an  ac- 
tion for  damages  for  the  death  of  the  deceased,  but  such  contract  is 
not  ratified  by  the  administrator  after  his  appointment,  such  attor- 
ney cannot,  by  serving  notice  on  the  one  who  caused  the  death, 
acquire  a  lien  on  such  cause  of  action. 

2.  Attobnet  and  client — hovD  notice  to  ettablish  lien  mutt  he 
given.  A  notice  to  establish  an  attorney's  lien  must  be  served  per- 
sonally and  cannot  be  made  by  mail. 

3.  Attobnet  and  client — what  ia  effect  of  admitting  iervice  of 
notice  for  lien.  In  a  suit  to  establish  an  attorney's  lien,  held  that 
the  respondent  by  admitting  the  service  upon  him  of  the  notice  set 
out  in  the  attorney's  petition  did  not  admit  that  the  service  was 
made  in  the  manner  required  by  the  statute. 

•8c«  nilnols  Not«s  Digest,  Vols.  XI  to  XV,  And  CumulAtlTe  Qoarterlj,  mme 
topio  and  loctlon  number. 
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SchlldmiUer  v.  Clgarmakers'  Int  U.  of  America,  200  lU.  App.  448. 


Louis  SchlldmiUer,  Appellee,  t.  Gigarmakerg'  Inter- 
national Union  of  America  et  aL,  Appellants. 

Gen.  No.  6,198.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Ck>urt  of  Rock  Island  county;  the  Hon. 
Nels  a.  Larson,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1916.    Affirmed.    Opin^n  filed  August  10,  1916. 

Statement  of  the  Case. 

Action  by  Louis  Schildmiller,  plaintiflF,  against  the 
Cigarmakers'  International  Union  of  America  and 
Cigarmakers*  International  Union  of  America  Local 
No.  201,  defendants,  to  recover  a  death  benefit.  From 
a  judgment  for  plaintiflF,  defendants  appeal. 

It  appeared  from  the  evidence  that  the  father  of 
the  plaintiflF,  Henry  Schildmiller,  was  at  the  time  of  his 
death  in  good  standing  as  a  member  of  the  defendant 
Cigarmakers'  International  Union  of  America  Local 
No.  201 ;  that  he  had  been  such  member  for  more  than 
fifteen  years  prior  to  his  death,  which  occurred  on  or 
about  February  15,  1914;  that  under  the  constitution 
and  by-laws  of  the  organization  named,  it  was  provided 
that  upon  the  death  of  such  a  member,  a  death  benefit 
of  $550  should  be  paid  to  any  person  designated  in 
writing  by  such  member ;  that  if  he  failed  to  designate 
a  person  in  writing,  such  death  benefit  should  be  paid 
to  his  widow ;  that  if  there  was  no  widow,  then  to  his 
minor  children;  that  if  there  be  no  widow  nor  minor 
children,  then  to  any  relative  of  the  deceased  member 
who,  at  the  time  of  his  death,  was  dependent  for  sup- 
port, in  whole  or  in  part,  upon  such  deceased  member. 

It  appeared  that  the  deceased  did  not  designate  any 
one  in  writing  as  beneficiary ;  that  he  left  no  widow  nor 
minor  children,  but  did  leave  surviving  him  his  son,  the 
plaintiflF,  who  claimed  that  he  was  partly  dependent 
upon  his  father  for  support. 
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The  evidence  showed  that  the  local  organization  was 
a  part  of  the  national  organization,  and  under  its  con- 
trol; that  the  local  organization  collected  for  and  had 
the  enstodv  of  the  benefit  fund  out  of  which  death  bene- 
fits  were  payable;  that  the  national  organization 
controlled  the  fund,  of  which  the  local  organization  had 
the  custody ;  that  the  local  organization  was  prohibited 
by  the  by-laws  of  the  organization  from  paying  death 
benefits,  except  by  the  direction  of  the  national  organ- 
ization. 

The  deceased  member  was  a  widower,  and  lived  with 
the  plaintiff,  who  was  his  only  son;  and  while  living 
with  his  son,  and  for  at  least  two  years  prior. to  his 
death,  he  earned  $30  per  month  for  nine  months  of  the 
year,  which  he  paid  over  to  his  son,  who  used  it  for  the 
support  of  himself,  his  family  and  household,  of  which 
the  deceased  was  a  member.  The  earnings  of  his 
father  was  the  only  money,  outside  of  his  wages,  which 
plaintiff  had  or  could  depend  on  for  the  support  of 
himself  and  family.  The  plaintiff  was  earning  at  the 
rate  of  $50  per  month,  and  the  amount  required 
for  such  support  varied  from  about  $87  to  $93  per 
month.  The  father  while  living  with  the  plaintiff  re- 
ceived as  a  part  of  this  family  expense  from  the  plain- 
tiff, not  only  food  and  clothing,  but  small  incidentals, 
such  as  tobacco. 

Johnston  &  Bailsbagk,  for  appellants. 

Ben  a.  Stewart,  for  appellee;  Wolf  &  Love,  of 
counsel. 

Mr.  Presiding  Justice  Niehatjs  delivered  the  opin- 
ion of  the  court. 

Vol.  CG  Si 
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Abstraet  of  the  Decision. 

1.  Insurancx,  1 861* — when  action  properly  l>raught  agaiiiBt  local 
and  national  organizations  of  mutual  l>enefit  ataociatUm.  Where  a 
local  organization  of  a  benefit  association  was  part  of  and  under 
the  control  of  the  national  organization,  the  former  collecting  dues 
and  having  custody  of  the  benefit  fund  which  the  latter  controlled 
and  whose  authority  was  necessary  to  permit  the  local  organizaticm 
to  pay  benefits,  held  that  a  suit  for  a  death  benefit  was  properly 
brought  against  both  organizations. 

2.  Insurance,  S  816 — when  penon  in  part  dependent.  Where  a 
member  of  a  benefit  association  liyed  with  his  son,  to  whom  he  gave 
his  wages,  and  the  son,  from  such  wages  and  those  earned  by  him- 
self, supported  his  family  and  his  father,  held  that  the  son  was 
partly  dependent  on  the  father  for  support,  and  entitled  to  reooyer 
a  death  benefit  payable  to  one  in  whole  or  In  part  dependent  on  a 
member  for  support 

3.  iNsuxANGB,  I  897* — when  dependency  question  of  fact.  Whether 
one  is  dependent  for  support  on  a  member  of  a  benefit  association, 
within  the  meaning  of  the  certificate,  is  a  question  of  fact  to  be 
determined  from  the  facts  and  circumstances  of  each  particular  case. 

4.  Insurance,  |  816* — when  person  entitled  to  recover  as  depend- 
ent. In  order  to  entitle  one  to  recover  on  a  death  benefit  certificate 
as  a  dependent  of  a  deceased  member  of  a  benefit  association,  It  is 
not  essential  that  there  should  have  been  any  legal  duty  of  the  de- 
ceased member  to  support  such  dependent. 

5.  Insubance,  S  816* — when  person  entitled  to  recover  as  de- 
pendent. In  order  to  entitle  one  to  recover  as  a  dependent,  a  death 
benefit  of  a  deceased  monber  of  a  benefit  association,  it  is  only 
necessary  that  such  dependency  exist  to  a  substantial  extent. 

•Sm  nUnoU  NotM  DlgMt,  Vols.  XI  to  XV,  and  CnmaUitlT*  Ooartortj,  Mwa 
topic  And  Motim  nnmtaiw 


Second  District — August,  1916.  451 

Downer  y.  Warren  et  al.,  200  IIL  App.  461. 


E.  B.  Downer,  Plaintiff  In  Error,  t.  John  J.  Warren 
and  Gertrude  A.  Warren,  Defendants  In  Error. 

Gen.  No.  6,280. 

• 

1.  Equtft,  I  30* — when  party  eitopped  to  claim  IocXb  of  jurUdio- 
tion  of  equity.  One  who  has  summoned  another  before  a  court 
of  equity  cannot  object  that  as  to  relief,  concerning  matters  in  con- 
troversy, which  such  other  seeks  he  has  an  adequate  remedy  at  law. 

2.  Equity,  |  88* — when  concurrent  jurisdiction  with  courts  of 
law,  A  court  of  equity  has  concurrent  Jurisdiction  with  courts  of 
law  in  questions  inyolving  fraud. 

3.  Egurrr,  1 23* — when  jurisdiction  retained.  When  a  court  of 
equity  obtains  Jurisdiction  of  a  cause  for  one  purpose  it  may  retain 
It  for  all  purposes)  even  though  some  of  the  matters  involved  are 
more  cognizable  in  a  court  of  law. 

4.  JuDOiocNT,  S  66* — when  procuring  entry  of  judgment  l>y  confes- 
sion fraudulent.  Procuring  the  entry  of  a  Judgment  by  confession 
under  a  power  of  attorney  which  the  creditor  knew  had  become 
inoperative  because  of  the  discharge  of  such  indebtedness  by  the 
debtor's  discharge  in  bankruptcy,  held  fraudulent 

5.  Judgment,  |  321* — when  equity  jurisdiction  to  inquire  into 
question  of  fraud  in  entry  of  judgment.  On  a  creditor's  biU  to 
discover  assets  of  the  Judgment  debtor  and  cross-bill,  averring  that 
the  Judgment  was  fraudulently  entered  and  praying  an  injunction 
restraining  proceedings  thereunder,  the  court  may  inquire  into 
such  question  of  fraud  and,  if  proper,  grant  the  prayer. 

6.  Judgment,  |  199* — what  is  effect  of  iwoalidity  of  judgment  as 
to  one  joint  defendant  on  liaHlity  of  other.  A  creditor's  bill  for 
discovery  of  assets  of  Joint  Judgment  debtors  must  be  dismissed 
on  a  finding  that  the  Judgment  was  fraudulently  entered  as  to  one 
defendant,  since  it  must  be  treated  as  a  unit  and  cannot  be  valid 
as  to  one  defendant  and  invalid  as  to  another. 

7.  Appeal  and  ebbob,  |  653* — when  cross-hill  sufficient  on  appeal. 
Where,  on  filing  of  a  Joint  answer  and  cross-bill,  the  complainant 
moved  to  strike  the  cross-biU  from  the  files  on  the  ground  that  it 
was  filed  before  the  answer,  but  filed  no  exceptions  to  the  pleading 
as  an  answer,  and  an  amended  cross-bill  was  filed  to  which  the 
complainant  demurred,  but  did  not  move  to  strike  from  the  files 
for  lack  of  an  answer,  held  that  such  cross-bill  must  be  sustained 
on  appeal. 


•See  nilnoU  Note*  Divert,  Vol*.  ZI  to  XV,  and  OnmaUitlTO  Quartorlj, 
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Error  to  the  Circuit  Court  of  Kane  county;  the  Hon.  Clinton 
F.  iBWiN,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Affirmed.    Opinion  filed  August  10,  1916. 

Chablbb  H.  Dablino,  for  plaintiff  in  error. 

No  appearance  for  defendants  in  error. 

Mb.  pEBsmiNO  Jtjstigb  Niehaub  delivered  the  opin- 
ion of  the  court. 

In  this  case  a  creditor's  bill  was  filed  on  March  25, 
1912,  in  the  Circuit  Court  of  Kane  county,  by  the  plain- 
tiff in  error,  E.  R.  Downer,  against  the  defendants  in 
error,  John  J.  Warren  and  Gertrude  A.  Warren.  The 
bill  was  founded  upon  a  judgment,  which  had  been 
taken  by  confession,  against  the  defendants  in  error, 
on  the  9th  day  of  November,  1911,  for  the  sum  of  $522. 
The  note  and  power  of  attorney  upon  which  the  judg- 
ment was  based  was  dated  August  27,  1903,  the  note 
being  for  the  sum  of  $350,  payable  in  six  months  after 
date,  with  six  per  cent,  interest  per  annum  from  date. 

The  bill  alleges  that  an  execution  had  been  issued  on 
the  judgment  February  7,  1912,  and  returned  nulla 
bona,  and  seeks  discovery  of  assets  and  legal  and 
equitable  interests  in  property,  claimed  to  be  held  by 
the  defendants  in  error  for  the  purpose  of  utilizing  the 
same  in  the  liquidation  of  the  judgment.  To  this  bill 
of  complaint  the  defendants  in  error  filed  a  joint  and 
several  answer  and  cross-bill  combined.  The  plaintiff 
in  error  moved  to  strike  the  cross-bill  from  the  files 
for  the  reason  that  the  cross-bill  was  filed  before  the 
defendants  in  error  had  filed  their  answer  to  the  bill 
of  complaint,  which  motion  the  court  denied.  After- 
wards, on  July  15,  1913,  however,  the  court  granted 
defendants  in  error  leave  to  file  an  amended  cross-bill 
instanter,  and  to  this  amended  cross-bill  plaintiff  in 
error  interposed  a  demurrer,  which  the  court  over- 
ruled, and  thereupon  entered  a  rule  upon  plaintiff  in 
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error  to  answer  the  cross-bill,  but  the  plaintiflF  in  error 
elected  to  abide  by  his  demurrer  and  the  court  then 
entered  a  decree  taking  the  cross-bill  as  confessed, 
defaulting  the  plaintiflF  in  error  for  want  of  an  answer 
thereto,  and  finding  the  facts  as  alleged  in  the  cross- 
bill, and  upon  the  basis  of  these  facts  finding  the 
equities  to  be  with  the  defendants  in  error. 

The  facts  found  by  the  court,  which  are  alleged  in 
the  cross-bill,  are  that  on  the  27th  day  of  August,  1903, 
the  defendants  in  error,  John  J.  Warren  and  Gertrude 
A.  Warren,  executed  the  promissory  note  for  $350, 
upon  which  the  judgment  was  founded,  and  the  power 
of  attorney,  which  note  and  power  of  attorney  were 
signed  by  Gertrude  A.  Warren  in  the  name  and  style 
of  **Mrs.  John  Warren,''  and  that  on  the  28th  day  of 
March,  1906,  the  defendant  in  error,  John  J.  Warren, 
filed  in  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  the  Eastern  Division 
thereof,  his  petition  in  bankruptcy,  and  on  the  4th  day 
of  February,  1907,  an  order  was  entered  by  said  court 
discharging  said  John  J.  Warren  from  all  debts  and 
claims  made  provable  under  the  bankruptcy  laws  of  the 
United  States,  and  which  existed  on  the  28th  day  of 
March,  1906. 

The  court  finds  that  the  order  of  discharge  operated 
as  a  discharge  of  the  debt  represented  by  the  promis- 
sory note  in  question  and  of  the  obligation  thereof; 
that  at  the  time  of  the  entry  of  the  judgment  in  ques- 
tion for  the  sum  of  $522  in  favor  of  the  plaintiflF  in 
error,  the  said  John  J.  Warren  therefore  was  not  in- 
debted to  the  said  E.  R.  Downer  upon  the  promissory 
note,  nor  upon  the  obligation  for  which  it  was  given, 
and  that  the  power  of  attorney  attached  to  the  note  had 
become  null  and  void  by  reason  of  the  discharge  in 
bankruptcy,  and  did  not  any  longer  authorize  any 
attorney  to  appear  and  confess  judgment  against  the 
defendants  in  error;  and  the  court  finds  that  the 
judgment  in  question  against  the  said  defendants  in 
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error  was  obtained  and  entered  of  record  on  the  9tli 
day  of  November,  1911,  is  null  and  void  and  of  no  force 
and  eflFect ;  and  ordered  that  the  plaintiff  in  error,  E.  R. 
Downer,  and  his  attorney,  be  permanently  enjoined 
and  restrained  from  selling,  assigning,  or  otherwise 
disposing  of  any  claimed  interest  in  said  judgment  of 
record,  and  from  causing  any  execution  to  issue 
thereon;  and  further  decreed  that  said  judgment  be 
set  aside. 

From  this  decree  the  plaintiff  in  error  prosecutes  this 
writ  of  error,  and  it  is  contended  by  him  that  the  court 
erred  in  overruling  the  demurrer  to  the  amended  cross- 
bill, and  he  insists  that  the  defendants  in  error,  on  ac- 
count of  the  matters  set  forth  in  the  amended  cross- 
bill, should  have  sought  their  remedy  at  law ;  and  that 
they  have  no  standing  in  a  court  of  equity  to  set  aside 
and  vacate  a  judgment  at  law,  but  should  have  gone 
into  the  court  where  the  judgment  was  rendered  and 
made  a  motion  and  an  affidavit  setting  up  the  facts 
averred  in  the  cross-bill,  and  asked  leave  to  plead  and 
prove  their  defense  to  the  judgment;  that  the  defend- 
ants in  error  have  no  right  to  seek  the  aid  of  a  court  of 
equity,  where  their  remedy  at  law  is  complete  and  ade- 
quate. 

We  are  of  opinion,  however,  that  the  plaintiff  in  er- 
ror cannot  successfully  raise  the  question  that  defend- 
ants in  error  are  in  the  wrong  tribunal  to  have  their 
rights  adjusted,  when  he  himself  summoned  them  into 
this  tribunal.  He  is  not  in  position  to  deny  them  the 
privilege  of  having  their  rights  and  interests,  which 
are  involved  in  the  subject-matter  of  this  suit,  settled 
by  the  court  to  which  he  compelled  them  to  come  and 
submit  themselves.  However,  a  court  of  equity  has 
concurrent  jurisdiction  with  courts  of  law,  in  questions 
involving  fraud.  {Newman  v,  Willitts,  60  HI.  519; 
Jones  V.  Neely,  72  111.  449;  Babcock  v.  McCanumt,  53 
HI.  214;  Grand  Tower  <&  C.  G.  R.  Co.  v.  Walton,  150 
111.  428.)   And  when  a  court  of  equity  obtains  jurisdic- 
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tion  of  a  cause  for  one  purpose  it  retains  it  for  all  pur- 
poses, even  though  some  of  the  matters  involved  are 
more  cognizable  in  a  court  of  law.  (Pomeroy's  Equity, 
vol.  1,  sec.  181;  Stickney  v.  Goudy,  132  111.  213;  Grand 
Tower  d  C.  G.  R.  Co.  v.  Walton,  supra;  Coleman  v. 
Connolly,  242  111.  574;  Drum  v.  Drum,  251  HI.  232; 
Patterson  v.  Patterson,  251  HI.  153.) 

John  J.  Warren's  discharge  in  bankruptcy  released 
him  from  all  debts  provable  against  his  estate  as  a 
bankrupt,  and  this  included  the  promissory  note  in 
question.  {Nelson  v.  Petterson,  229  HI.  241.)  From  the 
allegation  of  facts  in  the  cross-bill  it  clearly  appears 
that  the  note  in  question  was  a  subsisting  debt  against 
John  J.  Warren  on  March  28,  1906,  and  was  provable 
against  his  estate  as  a  bankrupt;  and  was  in  fact 
proved  up  against  his  estate  by  the  plaintiff  in  error 
prior  to  the  date  of  his  discharge  in  bankruptcy, 
namely,  February  4, 1907.  The  plaintiff  in  error  must, 
therefore,  be  charged  with  full  knowledge  of  the  fact 
that  at  the  time  the  judgment  by  confession  was  en- 
tered upon  the  note  under  the  stipulations  of  the  power 
of  attorney  attached  thereto,  the  note  was  no  longer  a 
subsisting  debt  against  the  defendant  in  error,  John  J. 
Warren,  and  that  the  power  of  attorney  had  become 
inoperative.  Under  these  circumstances  the  act  of  the 
plaintiff  in  error  in  invoking  the  power  and  jurisdic- 
tion of  the  court  to  enter  a  judgment  upon  an  indebted- 
ness which  he  knew  had  been  released  by  the  bank- 
rupt's discharge  under  a  power  of  attorney  which  he 
knew  had  become  inoperative  was  a  fraud,  and  the 
judgment  was  therefore  fraudulently  entered  against 
the  defendant  in  error,  John  J.  Warren,  and  the  trans- 
action, therefore,  became  a  legitimate  matter  for  the 
jurisdiction  of  a  court  of  equity. 

It  is  insisted,  however,  that  because  the  discharge  in 
bankruptcy  affected  only  the  rights  of  the  defendant 
in  error,  John  J.  Warren,  the  other  defendant  in  error, 
Gertrude  A.  Warren,  could  not  base  any  defense  to  the 
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man  as  indicated  an  indiflereiice  to  oonsequences,  wantonnesB,  and 
wilfulness. 

5.  NBGI.IGENCE,  S  7* — what  constitutet  ioilful  or  ivanton  negU' 
gence.  It  is  not  necessary,  in  order  to  constitute  wilful  or  wanton 
negligence,  to  show  iU-wlU  against  the  particular  person  injured, 
but  an  entire  absence  of  care  for  the  life,  person  or  property  of 
others,  if  it  exhibits  indifference  to  disastrous  consequences,  is  suf- 
ficient. 

6.  Negligence,  |  192* — when  question  for  jury.  Whether  a  per- 
sonal injury  has  been  inflicted  by  gross  and  wanton  negligence  is 
a  question  of  fact  to  be  determined  by  the  Jury. 

7.  Negligence,  |  91* — when  contributory  negligence  immaterial. 
Where,  in  an  action  for  personal  injuries,  wantonness  and  wilful- 
ness on  the  part  of  the  defendant's  servants  are  shown,  the  quee- 
tion  of  contributory  negligence  of  the  plaintiff  is  immaterial. 

Error  to  the  Circuit  Court  of  Lake  county;  the  Hon.  Cbamubb 
WHriNET,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Affirmed.    Opinion  filed  August  10,  1916. 


Bull  &  Johnson  and  Chables  H.  King,  for  plain- 
tiffs in  error. 

Cooke,  Pope  &  Pope  and  Paul  MacGupitih,  for  de- 
fendant in  error. 

Mb.  Presiding  Justice  Niehaus  delivered  the  opin- 
ion of  the  court. 

This  action  was  commenced  in  the  Circuit  Court  of 
Lake  county  by  the  defendant  in  error,  Paul  Lund, 
against  the  receivers  of  the  Milwaukee  Electric  Rail- 
road Company,  plaintiffs  in  error,  to  recover  damages 
for  personal  injuries  suffered  by  him ;  and  this  is  the 
second  time  the  case  has  been  brought  before  this  court 
for  review.  At  the  former  hearing,  the  judgment  ren- 
dered was  reversed  and  the  cause  remanded  for  an- 
other trial.  {Lund  v.  Osborne,  183  111.  App.  63.)  Upon 
a  retrial  of  the  case  in  the  court  below,  the  jury 
awarded  the  defendant  in  error  damages  in  the  sum  of 
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$5,000,  and  the  court  rendered  judgment  on  the  verdict 
of  the  jury. 

The  facts  appearing  in  the  record  concerning  the  in- 
jury and  the  condition  of  the  pleadings  are  stated  in 
the  previous  opinion,  and  are  as  follows :  The  Chicago 
&  Milwaukee  Electric  Boad  runs  between  Chicago  and 
Milwaukee  in  a  northerly  and  southerly  direction  upon 
St.  Johns  avenue  and  crosses  Central  avenue,  an  east 
and  west  street  of  the  City  of  Highland  Park.  The 
tracks  of  the  Chicago  &  Northwestern  Railway  are  a 
short  distance  west  and  the  passenger  station  of  said 
railway  is  a  short  distance  south  of  Central  avenue  and 
a  short  distance  west  of  St.  Johns  avenue. 

At  the  time  in  question,  a  car  of  the  electric  railway 
was  running  south  on  St.  Johns  avenue  and  a  passen- 
ger train,  southbound  on  the  Chicago  &  Northwestern 
Railway,  was  approaching  the  passenger  station.  The 
tower  bell  of  the  steam  railway  was  ringing  and  its 
gates  over  Central  avenue  were  being  lowered.  Paul 
Lund  was  on  the  east  side  of  St.  Johns  avenue  and  de- 
sired to  take  passage  on  the  Northwestern  train.  He 
was  going  across  St.  Johns  avenue,  within  the  limits  of 
Central  avenue,  and  was  either  walking  fast  or  run- 
ning to  reach  the  Northwestern  train,  when  he  and  said 
electric  car  collided  on  the  eastern  part  of  the  rounded 
surface  of  the  front  of  said  car  and  he  was  thrown 
away  from  the  car  onto  the  jmvement  and  very  seri- 
ously injured. 

The  declaration  consists  of  two  counts  and  of  an 
additional  or  third  count.  The  first  count  charges  that 
the  plaintiff  was  exercising  due  care  and  that  the  de- 
fendants carelessly  drove  the  car  at  a  dangerous  rate 
of  speed  in  crossing  Central  avenue,  and  struck  and 
injured  the  plaintiff.  The  second  count  contains  no 
allegation  that  the  plaintiff  exercised  due  care,  but 
charges  that  the  plaintiff  was  necessarily  crossing  Cen- 
tral avenue  to  reach  the  Northwestern  station,  in  and 
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about  his  business;  and  that  the  defendants  were 
driving  the  car  at  a  high  rate  of  speed,  and  knew  that 
the  plaintiff  was  about  to  cross  their  tracks,  and  did 
not  use  ordinary  care  to  avoid  injuring  him,  nor  give 
him  any  warning,  but  that  they  negligently  and  wil- 
fully ran  the  car  against  him,  and  thereby  injured  him ; 
and  that  there  was  then  in  force  in  said  city  an  ordi- 
nance which  required  defendants  to  maintain  a  flagman 
where  it  crossed  any  street  in  said  city,  whose  duty  it 
should  be  to  signal  persons  traveling  in  the  direction 
of  such  crossing  and  warn  them  of  impending  danger, 
and  that  the  defendants  did  not  have  a  flagman  at  the 
crossing  of  Central  avenue  and  plaintiff  was  not 
warned  of  the  impending  danger. 

The  third  count  does  not  allege  that  the  plaintiff  was 
exercising  due  care,  but  charges  the  defendants,  as  in 
the  second  count,  with  a  lack  of  ordinary  care  and  with 
a  failure  to  give  the  plaintiff  any  warning,  and  that 
they  negligently,  wilfully  and  wantonly  ran  their  car 
against  the  plaintiff  and  injured  him.  A  number  of 
questions  are  raised  by  plaintiffs  in  error,  some  of 
which  were  passed  on  in  the  former  opinion,  and  those 
previously  determined  we  shall  not  again  consider  at 
this  time. 

The  plaintiffs  in  error,  at  the  conclusion  of  the  evi- 
dence introduced  in  behalf  of  the  defendant  in  error, 
moved  the  court  that  the  defendant  in  error  be  put 
upon  his  election  as  to  the  second  and  additional  counts 
of  his  declaration,  as  to  whether  the  defendant  in 
error  would  rely  upon  the  charge  of  simple  negligence 
in  the  counts  or  upon  the  charge  of  wilfulness  and 
wantonness,  and  the  motion  was  denied.  The  plaintiffs 
in  error  then  also  offered  separate  motions,  at  the 
close  of  the  evidence  adduced  for  the  defendant  in 
error,  to  instruct  the  jury  to  find  the  plaintiffs  in  error 
not  guilty,  as  to  each  of  said  counts,  which  motions 
were  also  denied  by  the  court. 
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We  are  of  opinion  that  no  error  was  committed  in 
denying  these  motions,  and  the  defendant  in  error 
could  not  be  put  upon  an  election  with  reference  to  the 
matters  alleged  but  had  a  right  to  submit  the  questions 
pertaining  to  the  extent  of  the  negligence,  which  was 
charged  in  the  counts,  to  the  jury ;  and  the  plaintiffs  in 
error  were  not  entitled  to  a  separate  verdict  on  the  dif- 
ferent counts  of  the  declaration  until  the  whole  case 
was  submitted  for  the  consideration  of  the  jury.  {Scott 
V,  Parlin  <&  Orendorff  Co.,  245  111.  460 ;  Colesar  v.  Star 
Coal  Co.,  255  111.  532 ;  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Clough,  134  HI.  586.) 

Plaintiffs  in  error  strenuously  insist  that  the  im- 
portant question  in  this  case,  under  the  pleadings  and 
the  evidence,  is  whether  or  not  the  defendant  in  error 
was  guilty  of  contributory  negligence,  and  that  the  evi- 
dence so  conclusively  shows  that  he  was  guilty  of 
contributory  negligence  as  to  bar  a  recovery,  as  a  mat- 
ter of  law.  We  cannot  agree  with  them  in  this  conten- 
tion, furthermore,  it  may  be  proper  to  add  that  the 
importance  of  the  factor  of  contributory  negligence 
depends  upon  the  state  of  the  proof  concerning  the 
charge  made  in  the  declaration,  that  the  defendant  in 
error  was  injured  by  acts  which  were  wilful  and  wan- 
ton. The  evidence  shows  that  the  intersection  of  St. 
Johns  avenue  with  Central  avenue  is  apparently  the 
most  frequented  and  busiest  place  in  Highland  Park, 
and  necessarily  and  most  frequently  used  by  foot 
passengers  and  vehicles  in  connection  with  the  Chicago 
&  Northwestern  passenger  station ;  and,  that  about  the 
time  of  the  injury  to  the  defendant  in  error,  there  were 
probably  thirty  people  hurrying  along  and  across  this 
intersection,  for  the  purpose  alone  of » taking  passage 
on  the  Chicago  &  Northwestern  train,  which  was  about 
to  leave,  and  there  were  other  people  moving  in  and 
about  this  intersection  for  other  purposes. 

It  is  clearly  the  duty  of  those  in  control  of  street 
cars  to  exercise  a  greater  degree  of  care  and  watchful- 
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ness  when  approaching  a  street  crossing  or  intersection 
than  at  other  places  along  their  route.  {Heidenreich 
V.  Bremner,  260  III.  439,  and  cases  there  cited.)  This 
duty  is  particularly  emphasized  when  the  crossing  or 
intersection  is  a  busy  one  and  much  frequented.  {Chi- 
cago City  By.  Co.  v.  Tuohy,  196  HI.  410;  Chicago  City 
By.  Co.  V.  Fermimore,  199  111.  9.) 

The  evidence  tends  to  prove  that  the  electric  car 
which  was  managed  by  the  motorman  of  the  plaintiffs 
in  error  ran  into  this  much  frequented  and  busy  inter- 
section, at  probably  its  busiest  time,  at  a  dangerously 
high  rate  of  speed  (two  witnesses  testified  that  the 
speed  at  which  the  car  was  running  exceeded  twenty 
miles  an  hour) ,  and  that  the  motorman  who  was  man- 
aging the  car,  and  who  was  supposed  to  be  on  the 
lookout,  and  was  charged  with  a  high  degree  of  watch- 
fulness at  this  point,  had  not  even  noticed  the  defend- 
ant in  error  on  the  street  in  front  of  him,  as  he  was 
attempting  to  cross,  when  the  car  struck  him ;  and  the 
first  knowledge  the  motorman  had  of  the  injury  to  the 
defendant  in  error  was  when  passengers  standing  near 
him  on  the  platform  called  his  attention  to  the  unfor- 
tunate fact.  Undoubtedly  the  jury  could  reasonably 
infer  from  this  evidence,  not  only  that  the  car  was 
running  at  a  rate  of  speed  highly  dangerous,  but  that 
there  was  such  a  lack  of  watchfulness  on  the  part  of 
the  motorman  as  indicated  an  indifference  to  the  conse- 
quences which  naturally  might  be  involved,  which 
affected  the  life,  limb  and  property  of  persons,  under 
the  circumstances  and  conditions  which  prevailed  at 
this  intersection. 

It  is  not  necessary,  in  order  to  constitute  wilful  or 
wanton  negligence,  to  show  ill-will  against  the  partic- 
ular person  injured,  but  an  entire  absence  of  care  for 
the  life,  person  or  property  of  others,  if  it  exhibits 
indifference  to  disastrous  consequences,  is  sufficient. 
(1  Thompson  on  Negligence,  sec.  22;  Neice  v.  Chicago 
(&  A.  B.  Co.,  254  HI.  595 ;  Chicago  Terminal  Tramfer  B. 
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Co.  V.  Kotoski,  199  HI.  383;  Illinois  Cent.  R.  Co.  v. 
Levner,  202  111.  624.)  And  whether  a  personal  injury 
has  been  inflicted  by  gross  and  wanton  negligence  is  a 
question  of  fact  to  be  determined  by  the  jury.  {Heiden- 
reich  v.  Bremner,  supra;  Illinois  Cent.  R.  Co.  v.  Levner, 
su^ra;  Chicago,  B.  &  Q.  R.  Co.  v.  Murowski,  179 
111.  77.) 

We  are  of  opinion  that  there  is  sufficient  evidence  in 
the  record,  from  which  the  jury  might  reasonably  in- 
fer, and  from  which  they  would  be  justified  in  finding, 
that  the  injuries  to  the  defendant  in  error  were  caused 
by  negligence  that  was  wilful  and  wanton,  as  charged 
in  the  declaration.  It  is  not  necessary,  therefore,  in 
this  state  of  the  proof,  to  discuss  the  matter  of  con- 
tributory negligence. 

We  are  of  opinion  that  no  error  was  committed  in 
the  instructions  given,  nor  in  the  modifications  made, 
concerning  the  question  of  wilful  and  wanton  negli- 
gence, which  was  involved  in  the  case.  The  instruc- 
tions, with  the  modifications,  state  the  law  with 
substantial  accuracy.  Nor  was  there  any  reversible 
error  committed  in  giving  the  instructions  concerning 
the  elements  to  be  taken  into  consideration  by  the  jury, 
in  arriving  at  the  amount  of  damages.  The  judgment 
should  therefore.be  affirmed. 

Judgment  affirmed. 
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Darls  Milk  Machinery  Company,  Defendant  in  Error, 
T.  A.  D.  Tappen,  Plaintiff  in  Error. 

Gen.  No.  6,345.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Circuit  Court  of  Grundy  county;  the  Hon.'  Samuel 
C.  Stouoh,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.    Ai&rmed.    Opinion  filed  August  10,  1916. 

Statement  of  the  Case. 

Action  in  replevin  by  Davis  Milk  Machinery  Com- 
pany, plaintiff,  against  A.  D.  Tappen  and  W.  L. 
Avery,  defendants,  to  recover  possession  of  certain 
personal  property.  From  a  judgment  finding  the 
ownership  and  possession  of  the  property  to  be  in 
plaintiff,  defendant  A.  D.  Tappen  prosecutes  a  writ  of 
error,  the  case  having  been  dismissed  as  to  the  other 
defendant  before  trial. 

Fbank  H.  Hates,  for  plaintiff  in  error. 

CoRNELixTS  Beardon,  f or  defendant  in  error. 

Mb.  Presiding  Justice  Nibhatjs  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  aivd  saiBoa,  (  1303* — when  presumed  that  verdict 
sustained  hy  evidence.  In  the  absence  of  a  bill  of  exceptions 
setting  out  the  evidence,  it  must  be  conclusively  presumed  that  a 
verdict  is  sustained  by  the  evidence. 

2.  Pleading,  §  466* — when  absence  of  formal  plea  cured  by 
verdict.  If  parties  allow  a  suit  to  go  to  trial  without  the  filing  of 
a  plea,  or  without  formal  issue  or  without  formal  pleadings,  the 
error  is  cured  by  verdict. 

3.  Pleading,  §  466* — when  failure  to  file  plea  cured  by  appear- 
ance. Defects  in  pleadings  arising  from  the  failure  to  file  a  formal 
plea  are  cured  .by  the  appearance  of  the  parties. 

4.  Appeal  and  erbob — when  improper  joinder  of  causes  harmless 
error.  The  improper  Joinder  of  a  count  in  assumpsit  to  a  declara- 
tion in  replevin  is  harmless  error  where  no  objection  to  such 
procedure  was  raised  in  the  court  below. 

«8ee  lllinol*  Notps  Digest.  ToU.  XI  to  XV.  and  CuniiilattTV  <|iuvtorly, 

topic  and  section  number. 
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Allison  V.  BelTldere  Screw  4b  Machine  Co.,  200  IlL  App.  466. 


Harry  Allison,  Appellee,  t.  Belridere  Screw  &  Machine 

Company,  Appellant. 

Oen.  No.  6,247.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Boone  county;  the  Hon. 
Chableb  H.  Donnellt,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1916.    Affirmed.    Opinion  filed  August  10,  1916. 


Statement  of  the  Case. 

Action  by  Harry  Allison,  plaintiff,  against  Belvidere 
Screw  &  Machine  Company,  defendant,  to  recover  a 
balance  of  $68.60  claimed  to  be  due  for  services.  From 
a  judgment  for  plaintiff  for  $50,  defendant  appeals. 

It  was  conceded  in  the  court  below  that  the  plaintiff 
had  worked  for  defendant  196  hours,  for  which  he  had 
not  been  paid,  and  that  the  wages  he  received  for  such 
work  was  at  the  rate  of  thirty-five  cents  per  hour, 
which  would  amount  to  the  sum  of  $68.60 ;  but  defend- 
ant claimed  that  the  plaintiff,  in  his  employment  as  a 
screw  machine  operator,  in  turning  out  some  bushings, 
which  the  defendant  had  a  contract  to  manufacture  and 
deliver  to  the  Fox  Machine  Company,  had  done  some 
of  his  work  defectively,  which  resulted  in  damages  to 
the  defendant  to  the  amount  of  $37.45,  and  sought 
to  recoup  these  damages  against  the  amount  admitted 
to  be  due  plaintiff. 

W.  C.  DbWolf,  for  appellant. 

Alexander  J.  Stbom,  for  appellee. 

Mr.  PBBsroiNG  Justice  Nibhaus  delivered  the  opin- 
ion of  the  court 

Vol.  CO  to 
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Lounsb^rry  7.  Boger,  200  IlL  App.  466. 


Abstract  of  the  Decision. 

1.  Bvr-Cfn  and  bbooupment,  |  41* — when  evidence  9ufflcient  to 
sustain  verdict.  In  an  action  by  an  employee  to  recoyer  for  wages 
as  a  screw  machine  operator,  when  the  amount  of  work  done  was 
undisputed,  but  defendant  endeavored  to  recoup  damages  for  de- 
fective work  which  had  been  returned  by  a  purchaser  and  credit 
given  the  latter  for  a  certain  sum,  where  there  was  evidence  that 
the  cost  of  the  materials  and  labor  amounted  to  the  sum  claimed 
^y  defendant,  that  the  returned  articles  were  worthless  for  sale, 
but  no  proof  that  the  articles  might  or  might  not  be  of  any  value 
for  any  other  purpose,  evidence  held  sufficient  to  sustain  a  verdict 
in  which  defendant  was  allowed  about  one-half  of  his  claim. 

2.  Appeal  and  ebbob,  |  1523* — when  error  in  instruction  harm' 
less.  Any  error  In  a  given  instruction  Is  harmless  where  it  is  not 
misleading  and  it  cannot  have  any  eftect  on  the  verdict 


Benjamin  Lonnsberry^  Appellant,  t.  George  Boger, 

Executor,  Appellee. 

Oen.  No.  6,249.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  DuPiage  county;  the  Hon. 
CuNTON  F.  Ibwin,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.  Affirmed.  Opinion  filed  August  10,  1916.  Cer- 
tiorari denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  of  replevin  by  Benjamin  Loimsberry,  plain- 
tiff, against  George  Boger,  as  executor  of  the  estate  of 
Albert  Smart,  deceased,  defendant,  to  recover  posses- 
sion of  a  promissory  note  which  plaintiff  claimed  was 
donated  to  him  by  decedent  prior  to  his  death  and 
wrongfully  withheld  from  him  by  defendant,  as  execu- 
tor/ From  a  judgment  for  defendant,  plaintiff  appeals. 

The  legal  questions  involved  are  practically  the  same 
as  were  passed  on  in  Lounsberry  v.  Boger,  193  HI.  App. 
384,  a  related  case. 

•See  lUlnols  Notes  Digest,  Vols.  XI  to  XV.  and  CmnalatJTe  Quarterljr.  same 
l^lt  ancl  section  number. 
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General  Ace.  Fire  ft  Life  Ass'n  Corp.  v.  Krekel,  200  IlL  App.  467. 

BuNGE  &  Harboub,  for  appellant. 

S.  L.  Bathje  and  T.  H.  Slusseb^  for  appellee. 

Mr.  Presiding  Justice  Nibhaus  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Gifts,  |  30* — what  constitutes  valid  gift  causa  mortis.  To 
make  a  valid  gift  oausa  mortis,  the  owner  must  not  only  part 
with  the  possession  but  all  control  and  dominion  of  the  property. 

2.  Gifts,  f  34* — what  does  not  constitute  gift  oausa  mortis. 
There  is  no  parting  with  the  control  or  dominion  of  a  note  by 
a  decedent  during  his  lifetime  so  as  to  constitute  a  valid  gift 
causa  mortis  where  a  donor  of  a  note — ^which  contained  an  indorse- 
ment signed  by  the  donor  that  if  the  note  was  not  paid  before 
his  death,  it  should  be  paid  to  the  donee,  and  which  was  included 
with  other  papers  in  a  tin  box,  to  which  the  donor  had  the  key — 
called  the  donee  into  his  room  and  expressed  his  intention  of 
giving  him  the  note  after  his  death  and  instructed  another  person 
to  give  it  to  him  after  the  funeral,  and  gave  such  other  person 
the  keys,  and  possession  of  the  entire  contents  of  the  box  was 
obtained  by  the  executor  of  deceased  after  his  death.        ' 


General  Accident  Fire  &  Life  Assurance  Corporation^ 
Ltd.,  Appellant,  y.  Sophia  Krekel,  Appellee. 

Gen.  No.  6,353.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Chks- 
TKB  Babneit,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.    Affirmed.    Opinion  filed  August  10,  1916. 

Statement  of  the  Case. 

Action  by  Sophia  Krekel,  plaintiff,  against  General 
Accident  Fire  &  Life  Assurance  Corporation,  Ltd.,  de- 

•8c«  minols  Notes  DlgMi,  Vol*.  XI  to  XT,  and  CmniilAttT*  Qnartorly,  Mun« 
tople  And  MctUm  nmnber* 
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fendant,  to  recover  on  an  accident  insurance  policy  for 
$300  on  the  life  pf  plaintiff's  husband.  From  a  judg- 
ment for  plaintiff  for  $345,  defendant  appeals. 

KIeithlby  &  Kbithley,  for  appellant. 

Kirk  &  Shurtlefp,  for  appellee. 

Mb.  PREsroiNG  Justice  Niehaus  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbor,  |  864* — when  questions  not  considered  on 
appeal.  Questions  pertaining  to  the  issue  raised  by  the  general 
issue  and  to  the  verdict  will  not  be  considered  on  appeal  where  the 
abstract  does  not  contain  the  declaration  or  verdict. 

2.  Insurance,  §  667* — when  evidence  insu^Ment  to  show  that  in- 
sured conumitted  suicide.  In  an  action  on  a  life  insurance  policy 
where  there  was  no  direct  evidence  as  to  how  the  insured  was 
shot,  but  it  appeared  that  on  the  morning  of  his  death  he  dressed 
himself,  took  his  revolver,  and  went  downstairs  to  his  saloon  and 
then  into  the  basement  and  returned  to  the  saloon,  where,  after  a 
scuffling  sound  and  two  revolver  shots,  he  was  found  dead,  and  a 
door  leading  to  the  outside  of  the  building  open  with  a  bullet  hole 
through  it,  evidence  held  insufficient  to  show  that  deceased  com- 
mitted suicide. 

3.  Appeal  and  ebbob,  |  1236* — when  party  may  not  complain  of 
insufficiency  of  proof.  An  insurance  company  which  waives  formal 
proof  of  notice  of  death  of  the  insured  and  of  proofs  of  death  at 
the  trial  cannot  complain  on  appeal  of  the  insufficiency  of  the  proof 
in  such  respects. 

4.  Insl~bance — when  no  recovery  on  accident  policy  for  addi- 
tional per  cent.  Where  an  accident  insurance  policy  provides  that 
the  beneficiary,  in  case  of  death  of  insured,  shall  be  entitled  to 
recover  a  certain  sum,  and,  in  addition  thereto  a  stipulated  per 
cent  for  each  consecutive  month  preceding  the  accident,  provided 
the  nolicy  is  maintained  in  force  continuously,  and  the  monthly 
premiums  are  paid  on  the  date  due,  there  can  be  no  recovery  for 
such  stipulated  per  cent  if  the  payments  are  not  made  when  due. 

5.  Appeal  and  erbor,  §  1769* — when  affirmed  upon  entering  of 
remittitur.  A  Judgment  will  be  affirmed  where  the  amount  thereof 
is  erroneous,  upon  entering  of  a  remittitur  as  required  by  tho 
court. 

*See  nilnolt  NotM  Dlfest,  Vols.  XI  lo  XV,  and  CnmidatlT*  Clnarleilj.  Hune 
topic  and  section  namber. 
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The  People  v.  Cutler,  200  111.  App.  469. 


The  People  of  the  State  of  IHtnols  ex  reL  Iceleen 
Wilson^  Appellee^  y.  Fred  Cutler,  Appellant. 

Gen.  No.  6,864.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  County  Court  of  Knox  county;  the  Hon.  R.  C. 
Rice,  Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1916. 
Reversed  and  remanded.    Opinion  filed  August  10,  1916. 

Statement  of  the  Case. 

Bastardy  proceedings  by  the  People  of  the  States  of 
Illinois,  on  the  relation  of  Iceleen  Wilson,  plaintiff, 
against  Fred  Cutler,  defendant.  From  a  judgment  of 
conviction,  defendant  appeals. 

R.  D.  Robinson,  for  appellant. 

A.  J.  BouTELLB,  for  appellee;  Josiah  Baboooe  and 
M.  J.  Daugherty,  of  counsel. 

Mb.  Pbesidino  Justice  Nibhaus  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Bastabdb,  I  22* — what  degree  of  proof  required  to  establish 
charge.  It  is  incumbent  on  the  prosecution  to  establish  the  charge 
of  bastardy  by  the  weight  of  evidence. 

2.  Bastabds,  §  22* — when  verdict  against  weight  of  evidence.  In 
bastardy  proceedings  where  the  only  testimony  on  behalf  of  the 
plaintiff  was  the  bare  assertions  of  the  prosecuting  witness  that 
defendant  had  intercourse  with  her  and  was  the  father  of  the  child, 
which  was  flatly  denied  by  the  defendant,  and  there  was  the 
testimony  of  other  unimpeached  witnesses  on  behalf  of  defend- 
ant, strongly  militating  against  the  charge  of  paternity,  held  that 
a  verdict  finding  defendent  to  be  the  father  of  the  child  was 
against  the  weight  of  evidence. 

3.  Bastabds,  §  62* — when  verdict  set  aside.  A  verdict  in  bas- 
tardy proceedings  which  is  against  the  weight  of  evidence  should 
be  set  aside. 

•8«e  IDtnola  Notes  Dlsest,  Volt.  XI  to  XV,  and  CvniDlatlTe  Qoartcriy, 
topic  and  aoetlon  nniiibor. 
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Ryan  v.  Harty,  200  111.  App.  470. 


Mlehael  J.  Byan,  Appellee,  y.  John  E.  Harty,  Appellant. 
Oen.  No.  6,266.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Stark  county;  the  Hon.  Cltdk 
E.  Stone,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Affirmed.    Opinion  filed  August  10,  1916. 

Statement  of  the  ^Case. 

Action  of  assranpsit  by  Michael  J.  Byan,  plaintiff, 
against  John  E.  Harty,  defendant,  to  recover  the 
amount  of  a  note  for  $1,106  alleged  to  have  been  re- 
tained by  defendant.  From  a  judgment  for  plaintiff 
for  $1,000,  defendant  appeals. 

John  W.  Fling,  Jb.,  and  William  W.  Wright,  for 
appellant. 

James  H.  Bennice^  for  appellee. 

Mb.  Pbesibing  Justice  Niehaus  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Evidence,  |  475* — what  conatitutes  preponderance.  The  num- 
ber of  witnesses  testifying  in  a  case  is  not  necessarily  decisive  of 
the  question  of  preponderance. 

2.  Evidence,  |  475* — what  constitutes  preponderance.  If  there 
are  but  two  witnesses  in  a  case  and  they  testify  diametrically 
opposite  to  each  other  concerning  matters  within  their  personal 
knowledge,  this  does  not  necessarily  result  in  a  lack  of  preponder- 
ance, but  the  question  of  preponderance  is  largely  a  question  of 
credibility  of  the  witnesses,  and  is  for  the  jury  to  determine. 

3.  Witnesses,  f  253* — who  proper  judge  of  credibility  of.  The 
Jury  are  the  proper  judges  of  the  credibility  of  witnesses. 

4.  Appeal  and  ebbob,  |  1258* — when  defendant  may  not  com- 
plain of  verdict.  A  defendant  cannot  complain  on  appeal  that  a 
verdict  is  for  a  lesser  sum  than  the  amount  of  the  plaintiff's  claim. 

•Sc*  lUlnola  Notes  Dlfett,  Vols.  XI  to  XV,  and  CnmiilAttYe  iluMterty,  Mme 
tople  And  seetlon  Dumber. 
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RoblMi  Express  Co.  y.  Ferkel,  200   IlL   App.   471. 


Bobbs  Express  Company,  Appellee,  t.  Niekolas  Ferkeli 

Appellant. 

Gen.  No.  6,877.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Rock  Island  county;  the  Hon. 
Nils  A.  Laksok,  Judge,  presiding.  Heard  In  this  court  at  the 
April  term,  1916.    Afllrmed.    Opinion  filed  August  10,  1916. 

Statement  of  the  Case. 

Action  in  assumpsit  by  Eobbs  Express  Company, 
plaintiff,  against  Niekolas  Ferkel,  defendant.  From  a 
judgment  for  plaintiff,  defendant  appeals. 

The  action  was  brought  to  recover  certain  collections 
alleged  to  have  been  made  by  the  defendant  for  work 
done  under  the  following  contract : 

*' July  1,  1910. 

''Agreement  entered  into  this  day  between  Robbs 
Express  Company  and  Nick  Ferkel,  whereby  the 
Robbs  Express  Company  have  agreed  to  employ  Nick 
Ferkel  as  teamster  on  the  basis  of  Twenty-one  Dollars 
per  week,  he  to  furnish  his  own  team  and  harness  and 
it  is  understood  he  is  to  do  what  hauling  we  have  to 
and  from  the  Rock  Island  Arsenal  exclusively.  Where 
it  is  impossible  to  do  the  work  with  one  team  we  will 
furnish  the  help  on  days  when  shipments  are  too 
heavy.  This  contract  to  go  into  effect  July  1, 1910,  and 
run  until  July  1,  1911. 

'  *  Signed  Robbs  *  Express  Co. 

Per  F.  W.  DaFoe,  Sec'y. 
"Accepted 

Nick  Ferkel.  *' 

The  defendant  contended  that  this  written  contract 
related  only  to  the  hauling  which  the  plaintiff  had  con- 
tracted to  do  for  the  Government,  of  Government 
owned  materials  and  supplies,  and  testified  that  on  the 
day  on  which  this  written  agreement  was  entered  into, 
and  before  its  final  execution,  he  made  a  verbal  addi- 
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tional  and  distinct  agreement  with  E.  F.  Lewis,  the 
president  of  the  express  company,  concerning  other 
than  Government  owned  stuff  to  be  hauled  to  and  from 
the  arsenal  by  him,  for  the  express  company,  by  which 
the  parties  were  to  share  equally  in  the  profits  of  such 
work,  and  that  in  his  judgment  the  written  contract 
was  signed  after  the  verbal  understanding  mentioned. 
The  defendant  pleaded  the  general  issue  and  filed 
a  notice  of  set-off,  claiming  one-half  of  the  collections 
made  by  the  plaintiff  for  work  claimed  to  have  been 
done  under  the  alleged  verbal  agreement. 

Joseph  L.  Haas  and  Habbt  MoCaskbin,  for  appel- 
lant. 

William  McEniey,  for  appellee. 

Mr.  PBEsroiNQ  Justice  Niehaus  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  ESviDENCE,  S  322* — icTien  parol  evidence  inadmissible,  A  writ- 
ten contract  unambiguous  in  its  terms  cannot  be  varied,  contra- 
dicted or  modified  by  parol  evidence  of  anything  that  occurred  at 
or  prior  to  the  time  when  such  contract  was  executed. 

2.  Contracts,  §  256* — when  oral  agreement  merged  in  written 
contract.  In  an  action  to  recover  collections  made  by  the  defend- 
ant for  hauling  done  by  him  under  a  written  contract  with  the 
plaintiff,  such  contract  by  its  terms  covering  all  hauling  to  and 
from  a  certain  place,  held  that  an  oral  agreement,  alleged  by  the 
defendant  to  have  been  entered  into  by  the  parties  prior  to  the 
execution  of  the  written  contract,  whereby  it  was  claimed  to  have 
been  agreed  that  the  material  to  be  hauled  from  such  place  under 
the  written  contract  should  include  only  that  owned  by  a  certain 
party,  was,  if  made,  merged  in  the  written  contract,  and  collections 
made  by  the  plaintiff  for  hauling  claimed  to  have  been  done  there- 
under could  not  be  set  off  in  such  action. 

•See  lUlnole  Notes  Dlseet,  VeU.  XI  to  XV,  and  CwnvtottTO  Qurleriy, 
topio  wd  tectloii  number. 
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Baker  v.  State's  Ace.  Ins.  Co.  et  al.,  200  111.  App.  473. 


Laura  Baker,  Appellee,  t.  State's  Accident  Insurance 
Company  and  American  Bankers'  Insurance  Com- 
pany, Appellants. 

Gen.  No.  6,279. 

INBITBANCE — toTien  insured  confined  in  house  iotthin  health  insur- 
ance policy.  An  insured,  under  a  health  and  accident  insurance 
policy  providing  for  payments  during  such  time  as  the  insured 
might  be  necessarily  confined  in  the  house,  by  reason  of  disease 
or  illness  which  would  wholly  deprive  her  from  pursuing  her  occu- 
pation, held  entitled  to  recover  though  she  went  to  and  from  her 
house  to  the  office  of  her  physician  to  receive  treatment 

Appeal  from  the  County  Court  of  Peoria  county;  the  Hon. 
CRESTEai  M.  Barhett,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.     Afflriped.     Opinion  filed  August  10,  1916. 

Geobge  J.  JocHEM^  for  appellants. 
KiBK  &  Shubtleff,  for  appellee. 

Mr.  Presiding  Justice  Niehaus  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  in  assumpsit  commenced  by  the  ap- 
pellee, Laura  Baker,  in  the  County  Court  of  Peoria 
county  against  the  appellants,  the  State's  Accident  In- 
surance Company  and  the  American  Bankers'  Insur- 
ance Company.  The  suit  is  based  upon  a  benefit 
claimed  by  the  appellee  under  the  terms  of  a  certain 
health  and  accident  insurance  policy  issued  to  her  by 
the  State's  Accident  Insurance  Company,  which  was 
subsequently  absorbed  and  taken  over  by  the  American 
Bankers'  Insurance  Company. 

The  appellee  claims  an  insurance  in  the  sum  of  $15 
per  week  for  the  first  two  weeks,  and  $25  per  week  for 
the  next  fifty  weeks,  during  such  period  of  time,  if  any, 
in  which  the  insured  might  be  necessarily  confined  in 

•See  nilnois  Note*  Digest,  Volii.  XI  to  XV,  and  CnmvlatlT*  Quarterly, 
topic  and  tcctlon  number. 
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the  house  by  reason  of  disease  or  illness,  which,  inde- 
pendently of  all  other  canses,  would  wholly  disable  and 
prevent  her  from  performing  any  and  every  duty  per- 
taining to  her  occupation  as  a  seamstress.  In  her 
amended  declaration  she  avers  that  on  July  1, 1915/  in 
the  City  of  Peoria,  where  she  resided  and  pursued  the 
occupation  of  seamstress,  in  some  manner  unknown  to 
herself,  she  became  aflBicted  with  sore  eyes,  so  much  so 
that  she  immediately  thereupon  consulted  an  eye  spe- 
cialist for  necessary  treatment,  and  that  from  and 
after  such  1st  day  of  July,  1915,  the  appellee  became 
and  remained  so  severely  afficted  and  diseased  by  rea- 
son of  such  disability  or  illness  that  independently  of 
all  other  causes  she  was  thereby  wholly  disabled  and 
prevented  from  performing  any  and  every  duty  per- 
taining to  her  said  occupation,  namely,  seamstress,  and 
that  she  continuously  so  remained  wholly  disabled  and 
prevented  from  performing  any  and  every  duty  per- 
taining to  her  said  occupation  as  seamstress  on  and 
from  said  1st  day  of  July,  1915,  and  to  and  including 
the  16th  day  of  August,  1915,  and  that  she  was  during 
all  of  the  aforesaid  period  necessarily  confined  in  the 
house,  except  that  she  was  able  to  go  and  come  to  and 
from  her  home  to  the  office  of  said  eye  specialist  for 
treatment.  But  that  she  was  not  during  all  of  the 
aforesaid  period  able  to  perform  any  duty  whatever 
pertaining  to  her  said  occupation  as  a  seamstress,  and 
that  she  did  not  perform  any  of  such  duties  pertaining 
thereto  or  any  other  duty  whatsoever  during  said 
period  of  time. 

The  appellants  filed  a  general  demurrer  to  the  decla- 
ration containing  the  averments  above  set  forth  and 
the  court  overruled  the  demurrer.  Appellants  elected 
to  abide  by  the  demurrer,  whereupon  the  court  ren- 
dered judgment  against  them  for  $147.85,  and  costs  of 
suit,  and  the  appellants  prosecute  this  appeal  to  re- 
verse the  judgment. 

It  is  contended  by  the  appellants  that  under  the  aver- 
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ments  in  the  declaration  the  appellee  had  no  right  to 
recover  because  it  appeared  from  them  that  she  was 
not  necessarily  confined  in  the  house  by  the  disease  of 
her  eyes,  but  was  able  to  go,  and  did  go,  from  her  home 
to  the  office  of  her  physician  who  was  treating  her  for 
the  disease  with  which  she  was  afflicted,  and  it  is  in- 
sisted that  under  the  terms  of  the  policy  under  which 
appellee  is  seeking  to  recover  it  must  not  only  appear 
that  appellee  was  afflicted  with  a  disease  or  illness 
which  prevented  her  from  performing  any  and  every 
duty  pertaining  to  her  occupation,  but  that  by  reason 
of  such  illness  or  disease  she  was  necessarily  and  con- 
stantly confined  in  the  house. 

The  terms  ''necessarily  confined  in  the  house,*'  how- 
ever, have  been  repeatedly  interpreted  by  courts  of 
review  in  different  States,  and  it  has  been  repeatedly 
held  that  the  words  quoted  in  an  insurance  policy  of 
this  kind  should  not  be  interpreted  to  mean  that  the 
person  must  remain  constantly  in  the  house;  that  the 
words  should  receive  a  reasonable  construction  with  a 
view  to  the  purpose  for  which  they  were  intended  in 
the  insurance  agreement.  Thus  it  was  held  in  BreU  v. 
Claus  Groth  Plattdutschen  Vereen,  84  Neb.  155,  that 
within  the  meaning  of  an  insurance  contract  for  sick 
benefits  it  cannot  be  said  that  an  assured  is  not  con- 
fined constantly  in  the  house  during  an  illness  charac- 
terized by  recurring  periods  of  severity,  although  at 
intervals  he  may  occasionally  step  into  his  yard  or 
make  visits  to  his  physician,  or  other  short  and  unusual 
trips,  the  assured  at  all  times  being  unable  to  resume 
the  ordinary  duties  and  pleasures  of  life.  And  in  Hoff- 
man V.  Michigan  Home  <&  Hospital  Ass'n,  128  Mich. 
323,  it  was  held  that  the  benefit  provided  by  a  similar 
contract  is  not  defeated  by  the  fact  that  the  insured 
went  out  by  the  direction  of  his  physician  for  an  occa- 
sional airing,  and  it  was  held  in  Mutual  Benefit  Ass'n 
V.  Nancarrow,  18  Colo.  App.  274,  that  the  words  ''con- 
fined in  the  house '*  contained  in  the  benefit  certificate 


476  Appellate  Courts  of  Illinois. 

Siegert  y.  Pabllc  Service  Ck>.,  200  111.  App.  476. 

do  not  contemplate  a  constant  restraint  indoors,  and 
the  fact  that  the  insured  visited  his  physician's  office, 
using  a  car  line,  would  not  defeat  his  right  of  recovery. 
To  the  same  effect  are  Thayer  v.  Standard  Life  <&  Acci- 
dent Ins.  Co.,  68  N.  H.  577;  Jennings  v.  Brotherhood 
Accident  Co.,  44  Colo.  68 ;  Scales  v.  Masonic  Protective 
Ass'n,  70  N.  H.  490,  and  Metropolita/n  Plate  Glass  <& 
Casualty  Co.  v.  H awes'  Ex'x,  150  Ky.  52.  While  there 
are  a  few  cases  which  apparently  hold  a  contrary  doc- 
trine, some  of  which  are  cited  by  appeUants,  the  great 
weight  of  authority  sustains  the  view  that  the 'fact  that 
appellee  went  to  and  from  the  office  of  her  physician 
for  treatment  during  her  confinement  in  the  house  by 
her  illness  would  not  defeat  her  recovery  under  the 
terms  of  the  policy. 

We  are  of  opinion,  therefore,  that  the  declaration 
stated  a  cause  of  action  and  that  the  court  properly 
overruled  appellant's  demurrer  and  rendered  judg- 
ment.   The  judgment  should  be  affirmed. 

Judgment  affirmed. 


William  C.  Siegert,  Appellee,  t.  Pabllc  Service 
Company  of  Northern  Illinois  and  City  of  Ottawa, 
Appellants. 

Gen.  No.  6,148.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon. 
Edoab  Bldredge,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1915.  Reversed  and  remanded.  Opinion  filed  August 
10,  1916. 

Statement  of  the  Case. 

Action  by  William  C.  Siegert,  plaintiff,  against  Pub- 
lic Service  Company  of  Northern  Illinois,  a  corpora- 
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tion,  and  the  City  of  Ottawa,  defendants,  to  recover  for 
personal  injuries.  From  a  judgment  for  plaintiff,  de- 
fendants appeal. 

The  Illinois  River  bridge  is  942  feet  long,  with  a 
driveway  24  feet  wide,  and  was  on  July  8, 1914,  the  day 
in  question,  the  only  means  of  crossing  the  Illinois 
River  in  the  City  of  Ottawa.  There  was  a  large  amount 
of  travel  across  the  bridge,  including  interurban  and 
street  car  traffic.  There  was  laid  along  the  east  side 
of  the  wagon  road  of  the  bridge  extending  into  the 
driveway,  about  18  inches  from  the  side  of  the  bridge, 
an  8  inch  gas  pipe  used  by  defendant  Public  Service 
Company,  laid  in  sections  joined  by  a  flange  or  expan- 
sion joint  projecting  2  inches,  so  that  the  diameter  of 
the  pipe  and  flange  was  about  12  inches.  This  pipe  was 
elevated  a  few  inches  above  the  level  of  the  floor  of 
the  bridge  on  a  cement  foundation,  but  extended  be- 
yond the  base  on  which  it  rested.  It  was  not  covered 
or  guarded  in  any  way,  and  the  flange  or  expansion 
joint  was  so  constructed  that  a  wheel  scraping  along 
the  side  of  the  pipe  would  catch  on  the  flanges.  Plain- 
tiff was  a  gardener,  acquainted  with  and  accustomed  to 
the  use  of  this  bridge.  He  drove  onto  it  with  a  horse 
that  was  somewhat  afraid  of  cars  and  met  a  street  car. 
His  horse  shied  to  the  east  as  the  car  passed  him,  and 
just  then  another  car  came  up.  The  horse,  becoming 
more  frightened,  veered  to  the  east  and  started  to  run. 
The  left  wheel  of  the  wagon  struck  against  the  gas  pipe 
a  few  feet  from  a  flange.  The  wheel  slid  along  until 
it  hit  the  projection  of  the  flange.  The  wagon  was 
thrown  into  the  air  by  the  force  of  the  impact,  and 
plaintiff  thrown  out  and  injured. 

The  court  instructed  the  jury,  at  the  instance  of  de- 
fendants except  as  modified  by  the  insertion  of  the 
clause  in  parentheses,  as  follows :  '*That  while  it  is  the 
duty  of  a  city  to  use  reasonable  care  to  keep  its  streets 
in  a  reasonably  safe  condition  to  drive  upon,  it  has  the 
right  to  devote  the  sides  of  the  street  to  other  useful 
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public  purposes.  It  may  construct  sidewalks  of  a 
liigher  grade  and  gutters  of  a  lower  grade  than  the 
driveway,  place  curbing  on  the  line  of  the  gutters,  erect 
liydrants  and  authorize  the  erection  of  hitching  posts, 
telephone,  telegraph  and  electric  light  poles  and  the 
laying  of  water  and  gas  pipes  (provided  that  in  so  do- 
ing the  streets  remain  in  a  reasonably  safe  condition 
for  public  use).  It  may  thus  to  a  reasonable  extent  and 
for  a  useful  public  purpose  narrow  the  driveway  and 
exclude  teams  and  horses  altogether  from  the  sides  of 
the  streets. ' ' 

GiBABD  A.  Elungston  and  Bectob  C.  Hitt,  for  ap- 
pellants. 

BuTTEBs  &  Clabe,  for  appellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  MuinciPAL  coBPOBATioNB,  §  1100* — When  inatructUm  an  right 
of  city  to  authorize  laying  of  pipes  in  street  correct.  In  an  action 
against  a  gas  company  and  a  city  for  personal  injuries  resulting  to 
the  plaintiff  from  his  wagon  running  into  a  gas  pipe  placed  along 
the  side  of  a  bridge  with  the  permission  of  the  city,  an  instruction 
to  the  effect  that  a  city  may  authorize  the  laying  of  water  and 
gas  pipes  in  streets,  provided  that  in  so  doing  the  streets  remain 
In  a  reasonably  safe  condition  for  public  use,  held  correct 

2.  Municipal  cobpobations,  §  1107* — when  question  whether 
street  suitable  for  travel  is  for  jury.  In  an  action  for  personal 
injuries  resulting  from  the  plaintifTs  wagon  striking  a  gas  main 
placed  at  the  side  of  the  roadway  over  a  bridge,  evidence  held  to 
require  the  submission  to  the  Jury  of  the  question  whether  the 
roadway  was  thereby  rendered  unsafe  for  public  travel. 

3.  Municipal  cobporations,  §  1098* — when  evidence  insufficient 
to  sustain  finding  that  bridge  unsafe  for  travel.  In  an  action 
against  a  gas  company  and  a  city  for  personal  injuries  sustained 

•See  lUlnoto  Notee  Dlsest,  Vols.  XI  to  XT,  sad  CmmilatlTe  Quarterly,  tamo 
topic  and  section  niunl>er. 
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as  the  result  of  the  plaintiff's  wagon  running  against  an  8-lnch 
flanged  gas  main  lying  on  the  side  of  a  bridge  24  feet  wide,  evi- 
dence held  not  to  support  a  finding  that  the  bridge  was  thereby 
rendered  unsafe  for  public  traveL 


The  People  of  the  State  of  Illinois  ex  rel.  William 
Klngsley  et  aL,  Appellants^  t.  Dayid  Andrews, 
Appellee. 

Gen.  No.  6,235. 

1.  Quo  WABBAKTO,  §  33* — tphat  rut€$  govern  pleading$.  Plead- 
ings in  quo  warranto  cases  are  governed  by  the  same  rules  that 
prevail  in  other  civil  actions. 

2.  Quo  WABRANTO,  §  ^b^-^whot  defendant  must  allege.  The  de- 
fendant in  a  QUO  warranto  proceeding  must  either  disclaim  or 
Justify,  and,  if  the  latter,  he  must  show  a  valid  title  to  the  office, 
the  People  not  being  bound  to  show  anything. 

3.  Quo  WABRANTO,  §  56* — When  judgment  of  ouster  proper. 
Though  the  People,  in  a  quo  warranto  proceeding,  set  out  specific 
causes  of  disqualification  of  the  defendant  to  hold  th6  office  occu- 
pied by  him,  that  is,  alienage,  still  they  need  make  no  proof  thereof, 
and  unless  the  defendant  shows  valid  title,  a  judgment  of  ouster 
should  be  entered  against  him. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Cltdb 
B.  STOinc,  Judges  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Reversed  and  remanded.    Opinion  filed  August  10,  1916. 

C.  E.  MoNbmab,  for  appellants ;  Sheen  &  Galbbaith, 
of  comiseL 

Cameron  &  Cameron,  for  appellee. 

Mb.  Jtjbticb  Carnbs  delivered  the  opinion  of  the 
court. 


•See  nUnote  Notes  Dlseet,  Vole.  XI  to  XV,  Mid  CobwUUIto  Quarterly,  Mme 
Die  and  lectlon  nnmber. 


tople 


480  Appellate  Coubts  of  Illinois. 

The  People  v.  Andrews,  200  111.  App.  479. 

This  is  an  appeal  from  a  judgment  for  the  respond- 
ent in  a  quo  warranto  proceeding  tried  by  the  court 
without  a  jury  on  an  information  filed  by  the  Staters 
Attorney  of  Peoria  county  on  relation  of  three  citizens 
and  legal  voters  of  the  Township  of  Kickapoo,  in  said 
county,  charging  that  David  Andrews,  the  appellee, 
was  unlawfully  holding  the  office  of  supervisor  of  said 
township.  It  was  alleged  in  different  counts  of  the 
information  that  appellee  was  an  alien,  bom  in  the 
Kingdom  of  Great  Britain  and  Ireland ;  that  his  father 
was  an  alien,  bom  in  said  kingdom  and  did  not  take  out 
naturalization  papers  after  coming  to  America;  that 
appellee  was  not  a  legal  voter  of  said  township  or  of 
the  State  of  Illinois,  and  was  not  a  citizen  of  the  United 
States.  Appellee  pleaded  that  his  father  came  to  this 
country  about  sixty-seven  years  ago  and  continuously 
remained  in  the  United  States  from  that  time  until  his 
death,  about  the  year  1867 ;  that  after  he  had  lived  and 
resided  in  this  country  the  requisite  number  of  years 
he  was  naturalized  and  thereby  became  a  citizen  of  the 
United  States ;  that  at  the  time  of  the  naturalization  of 
his  father  appellee  was  a  resident  of  the  United  States 
and  under  the  age  of  twenty-one  years  and  thereby  be- 
came, under  the  law,  a  citizen  of  the  United  States, 
concluding  hip  plea  with  a  verification.  The  People 
filed  a  replication  to  this  plea,  denying  that  the  father 
of  appellee  was  naturalized  or  became  a  citizen  of  the 
United  States,  and  concluded  to  the  country. 

On  the  trial  it  was  stipulated,  in  substance,  that  the 
only  question  to  be  tried  was  whether  appellee  was  at 
the  time  of  his  said  election  eligible  to  the  said  office ; 
that  if  the  court  found  he  was  eligible,  the  judgment 
should  be  not  guilty,  and  if  the  court  found  otherwise, 
judgment  of  ouster  should  be  entered.  It  was  also  stip- 
ulated that  there  was  no  record  of  naturalization  of  the 
father  of  respondent  in  any  court  in  Peoria  county,  Illi- 
nois.   The  People  introduced  evidence  tending  to  show 
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that  appellee  was  born  in  England,  some  of  which  the 
court  held  competent  and  some  he  held  not  competent, 
bnt  taken  together  it  was  not  sufficient  proof  that  ap- 
pellee at  the  time  of  his  election  was  not  a  legal  voter 
of  said  township.  Appellee  offered  no  evidence.  He 
assumed  the  burden  was  on  the  People  to  establish  the 
charge  that  he  was  an  alien  and  not  a  legal  voter  of 
said  township.  The  court  adopted  his  view  of  the  case 
and  entered  judgment  accordingly.  The  only  question 
presented  here  is  whether  the  court  erred  in  so  doing. 

Pleadings  in  quo  w,arranto  cases  are  governed  by  the 
same  rules  that  prevail  in  other  civil  actions.  {Bishop 
V.  People,  200  111.  33,  36 ;  Independent  Medical  College 
V.  People,  182  HI.  274;  People  v,  Heidelberg  Garden 
Co.,  233  m.  290,  294.)  The  general  rule  is  that  the  de- 
fendant must  either  disclaim  or  justify.  If  he  justifies 
he  must  set  out  his  title  specially  and  show  a  valid  title 
to  the  office.  The  People  are  not  bound  to  show  any- 
thing. He  must  exhibit  authority  for  exercising  the 
functions  of  the  office  or  the  People  will  be  entitled  to 
judgment  of  ouster.  (Clark  v.  People,  15  111.  213,  217 ; 
Carrico  v.  People,  123  HI.  198;  Catlett  v.  People,  151 
m.  16 ;  Place  V.  People,  192  111.  160 ;  People  v.  Keech- 
ler,  194  HI.  235,  238;  People  v.  Central  Union  Tel.  Co., 
232  111.  260,  211',  People  v.  Baldridge,  267  111.  190,  195; 
People  V.  Garrett,  157  111.  App.  377.)  It  follows,  of 
course,  that  the  respondent  must  prove  his  plea.  It 
was  said  in  People  v.  Baldridge,  supra,  on  page  195 : 
* '  The  form*  of  the  issue  in  quo  warranto  between  the 
State  and  the  respondent  is  not  like  that  in  other  civil 
proceedings,  but  the  defendant  is  called  on  to  show  title 
by  his  plea,  which  presents  an  issue  of  fact,  and  the 
burden  of  proof  is  upon  him  to  establish  it. ' ' 

And  in  People  v.  Keechler,  supra,  that  it  was  not  suf- 
ficient that  the  plea  denies  or  confesses  and  avoids  the 
material  allegations  in  the  information.  The  plea 
**must  be  good,  in  and  of  itself,  to  show  the  right  of 

Vol  CC  si 


482  Appellate  Courts  of  Illinois. 

The  People  v.  Andrews,  200  111.  App.  479. 

the  respondents  to  the  oflSces  which  they  are  charged 
with  usurping. ' '  But  People  v.  Central  Union  Tel.  Co., 
supra,  is  relied  on  by  appellee  to  support  his  position 
that  the  burden  of  proof  in  this  ease  was  on  the  Peo- 
ple because  while  they  might  have  alleged  usurpation 
of  the  offic3  in  the  most  general  terms  they  did  not 
choose  to  do  so  but  made  specific  charges  of  disquali- 
fication which  appelloo  assumes  places  the  burden  of 
proof  on  the  People.  The  court  held  in  that  case  that 
the  office  of  an  information  in  the  nature  of  a  quo 
warranto  is  not  to  tender  any  issue  of  fact  but  simply 
to  call  upon  the  defendant  in  general  terms  to  show  by 
what  warrant  or  character  the  privilege  claimed  is  held 
or  exercised,  but  also  said  that  it  was  the  privilege  of 
the  People  to  make  the  information  specific  and  set  out 
particular  acts  as  usurpation  of  authority,  or  set  out 
special  causes  of  forfeiture.  We  do  not  regard  that 
case  as  holding  that  the  People  may  in  an  information, 
by  setting  out  the  causes  of  disqualification,  tender  an 
issue  of  fact  that  the  respondent  may  meet  by  a  general 
denial,  concluding  to  the  country.  Appellee  did  not 
adopt  that  theory  in  pleading,  but,  as  we  have  before 
stated,  concluded  his  plea  with  a  verification.  We  are 
of  the  opinion  that  under  the  law  and  the  pleadings  in 
this  case  the  burden  was  on  appellee  to  show  his  title 
to  the  office,  and  as  he  introduced  no  evidence  and  the 
record  contains  no  evidence  supporting  appellee  *s  plea,' 
the  court  erred  in  rendering  judgment  in  his  favor. 

Appellee  relies  also  on  the  authority  of  decisions  in 
election  contests  in  this  State  holding  where  alienage 
is  charged  that  the  burden  of  proof  is  on  the  party 
charging  it.  The  rule  announced  in  these  cases  is  not 
applicable  in  quo  warranto  proceedings  which  are  gov- 
erned by  the  rules  announced  in  the  cases  before  cited. 
The  question  of  how  much  and  what  character  of  proof 
would  have  been  required  of  appellee  to  make  a  prima 
facie  case  of  citizenship  is  not  before  us.    There  is  no 
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proof  in  the  xecord  that  appellee  had  exercised  the 
rights  of  a  citizen  and  voter  or  that  his  father  exercised 
such  rights  and  privileges.  The  judgment  is  reversed 
and  the  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Reversed  and  remanded. 


W.  L.  McCloud,  Appellee,  t.  W.  H.  Hogle  and  Frank  A. 

Gilbreath,  Appellants. 

Gen.  No.  6,246.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the  Hon.  Abthub 
W.  Desexm,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.    Affirmed.    Opinion  filed  August  10,  1916. 

Statement  of  the  Case. 

Action  for  fraud  and  deceit  by  W.  L.  McCloud,  plain- 
tiff, against  W.  H.  Hogle  and  Frank  A.  Gilbreath,  de- 
fendants. From  a  judgment  for  plaintiff  against  him, 
W.  H.  Hogle  appeals. 

The  plaintiff  was  a  dealer  in  automobiles  and  Hogle 
was  a  merchant.  Gilbreath  on  and  before  May  7,  1910, 
owned  one  hundred  and  twenty  acres  of  land  in  Issa- 
quena county,  Mississippi,  subject  to  a  first  mortgage 
of  about  $250.  On  that  date  he  gave  a  second  mortgage 
on  the  land  to  one  Sam  Finney  to  secure  an  indebted- 
ness said  to  have  grown  out  of  bucket  shop  transac- 
tions. There  being  default  in  payment  of  the  mortgage, 
Finney  foreclosed  the  equity  of  redemption  in  a  pro- 
ceeding in  the  Chancery  Court  of  Issaquena  county. 
The  record  of  that  court  shows  that  on  December  6, 
1911,  there  was  a  finding:  ''That  publication  has  been 
duly  made  in  the  manner  and  form  and  for  the  time 
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required  by  law,"  and  Gilbreath  and  his  wife,  the  de- 
fendants in  the  suit,  were  defaulted  and  the  bill  taken 
as  confessed  against  them.  The  next  day  a  decree  of 
sale  was  entered  barring  the  defendants '  equity  of  re- 
demption upon  the  making  of  the  sale.  The  sale  was 
made  pursuant  to  the  order  in  the  decree  to  Sam  Fin- 
ney for  $500,  which  was  approved  by  the  court  July 
17, 1912.  More  than  a  year  afterwards,  August,  1913, 
Hogle  offered  to  trade  plaintiff  Gilbreath ^s  supposed 
equity  in  this  land  for  an  automobile  valued  at  $1,650, 
stating  positively  that  the  title  to  the  land  was  in  Gil- 
breath  subject  only  to  the  first  mortgage.  A  bargain 
was  made  and  Hogle  signed  a  memorandum  in  writing 
in  which  he  agreed  to  furnish  a  deed  of  conveyance  from 
the  owner  of  the  land  to  plaintiff,  and  to  clear  the  land 
of  incumbrance  and  pay  $650  in  cash  for  the  automp- 
bile.  Plaintiff  inquired  about  the  value  of  the  land  and 
the  amount  due  on  the  first  mortgage,  which  he  learned 
was  $261.05.  Hogle  procured  jQilbreath  and  wife  to 
convey  the  land  by  warranty  deed  to  plaintiff,  subject 
only  to  the  first  mortgage,  and  gave  plaintiff  his  check 
covering  the  $650  cash  payment  and  the  $261.05  neces- 
sary to  pay  and  discharge  the  mortgage,  and  took  the 
automobile.  Plaintiff  paid  the  mortgage  and  sent  a 
release  with  his  deed  to  Issaquena  county  for  record 
and  did  not  discover  for  several  months  afterwards 
that  he  had  no  title  to  the  land.  Hogle  had  traded  Gil- 
breath  an  old  automobile  for  his  supposed  equity  of 
redemption,  and  said  he  had  no  knowledge  of  a  second 
mortgage  and  that  he  procured  the  deed  direct  from 
Gilbreath  and  wife  to  McCloud  to  save  a  recording  fee, 
and  for  no  other  purpose ;  that  he  supposed  there  was 
no  other  incumbrance  on  the  land,  though  Gilbreath 
had  before  told  him  there  was  a  judgment  against  bim 
down  there  in  Mississippi  but  it  was  for  a  gambling 
debt  and  was  not  good;  that  he  did  not  tell  plaintiff 
about  the  judgment  because  he  did  not  consider  it 
valid ;  that  he  always  understood  a  gambling  judgment 
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was  not  good,  and  that  Gilbreath  had  told  him  there 
was  no  service  on  him,  and  he  took  Gilbreath 's  word 
that  the  judgment  was  invalid. 

John  P.  Pallissard,  a  lawyer  who  was  representing 
Gilbreath  in  the  trial  of  this  case,  was  called  by  plain- 
tiff as  a  witness  and  testified  that  he  prepared  the  deed 
from  Gilbreath  and  wife  to  plaintiff  at  Hogle 's  in- 
stance, but  that  at  sometime  prior  to  that  transaction, 
Hogle  had  come  to  inquire  about  the  land,  and  said 
Gilbreath  had  suggested  that  he  do  so.  Pallissard  at 
the  time  knew  something  about  the  title  and  knew 
about  the  Finney  mortgage.  He  testified  that  he  went 
into  the  title  pretty  thoroughly  in  his  discussion  with 
Hogle;  that  the  Finney  mortgage  may  not  have  been 
mentioned  by  name,  but  it  was  mentioned  that  there 
was  a  second  mortgage.  Hogle  denied  this  conversa- 
tion and  denied  that  he  was  ever  informed  by  anybody 
before  the  deed  was  made  that  there  was  a  second 
mortgage  on  the  land. 

Nelly  B.  Kessleb  and  Edwakd  P.  Habnby,  for  appel- 
lants. 

Frank  Habrt,  for  appellee;  J.  W.  Kebk  and  C.  G. 
HiBSCHi,  of  counsel. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Exchange  of  pbopebtt,  §  8* — when  evidence  tuffloient  to  show 
making  of  false  statement  as  to  title  relied  upon  hy  purchaser. 
Where  the  defendant  in  an  action  for  fraud  and  deceit,  in  the  rep- 
resentation as  to  title  to  land,  informed  the  plaintiff  that  certain 
land  which  he  caused  to  be  deeded  to  the  plaintiff  was  unincumbered 
except  as  by  a  first  mortgage,  and  on  the  trial  admitted  that  the 
owner  had  told  him  that  there  was  a  Judgment  on  record  against 

•See  llliiiolfi  Notes  DUest,  Vols.  Xi  to  XV.  and  CnmnlAtWe  Qaarterly,  same 
topic  and  tection  number. 
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resulting  from  the  plaintilTB  being  struck  by  a  street  car»  after 
alighting  from  another  car  going  in  the  opposite  direction,  an  in- 
struction to  the  effect  that  it  was  as  much  the  duty  of  the  plaintiff 
as  of  the  motorman  to  keep  a  lookout,  and  that  if  the  plaintiff 
did  not  keep  such  a  lookout  the  defendant  should  be  found  not 
guilty,  held  confusing  in  not  stating  what  kind  of  a  lookout  was 
required  of  the  plaintiff. 

7.  Stbeet  kailboadb,  §«91*— <(?%at  lookout  must  &e  maintained  &y 
pedestrian  crossing  tracks.  A  pedestrian  crossing  a  street  car 
track  is  required  to  keep  such  a  lookout  as  ordinarily  prudent 
people  would  do  under  similar  circumstances. 

8.  Tbial,  §  124* — when  remarks  of  counsel  ground  for  reversal. 
In  an  action  for  personal  injuries  against  a  street  car  company 
where  the  plaintiff's  attorney  made  remarks  of  a  nature  to  influence 
the  passions  and  prejudice  of  the  Jury,  the  Judgment  was  reversed. 

9.  Damages,  §  n9*—iohat  admissible  on  question  of  loss  of  fu- 
ture earnings.  In  an  action  for  personal  injuries,  proof  of  a  con- 
tract of  the  plaintiff  for  future  employment,  held  admissible  on 
the  question  of  loss  of  future  earnings. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Cltdk 
R  Stone,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Reversed  and  remanded.    Opinion  filed  August  10,  1916. 

Page,  Hunteb,  Page  &  Dallwig,  for  appellant 
John  B.  King  and  Leo  G.  Hana,  for  appellee. 

Mb,  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Alice  Eilers,  the  appellee,  a  girl  seventeen  years  old, 
was  in  the  nighttime  a  passenger  on  a  southbound  street 
car  of  the  appellant  company  in  the  City  of  Peoria. 
As  the  car  stopped,  according  to  its  custom,  at  the 
far  side  of  an  intersecting  street,  she  alighted  from 
the  rear  and  after  it  started  walked  diagonally  across 
the  track  on  which  she  had  been  riding  and  an  inter- 
vening space  between  that  track  and  appellant's  north- 
bound track,  and  as  she  stepped  upon  the  northbound 
track  was  struck  and  injured  by  a  northbound  car. 

*Bee  lUlnolfl  Note*  Dlsest,  VoU.  XI  to  XV,  and  Ciimul»tlTe  Qaartorly.  aamo 
top&e  and  soction  number. 
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She,  by  her  next  friend,  brought  this  action  to  recover 
for  that  injury  alleging,  as  defendant's  negligence  in 
different  counts  of  her  declaration,  careless  and  negli- 
gent management  of  the  defendant  in  running  its  cars. 
A  violation  of  a  city  ordinance  requiring  conductors  and 
drivers  of  street  railway  cars  to  keep  vigilant  watch 
for  all  persons  on  the  track,  and  at  the  first  appearance 
of  danger  to  such  persons  to  stop  the  car  in  the  short- 
list time  and  space  possible.  A  violation  of  another 
ordinance  requiring  street  cars  to  be  provided  with 
signal  lights  and  equipped  with  a  gong  or  other  suit- 
able device  to  be  sounded  or  rung  at  least  one  hundred 
feet  from  where  the  track  intersects  any  other  street 
and  kept  sounding^  or  ringing  untU  such  street  is 
reached,  and  that  the  northbound  car  by  which  she  was 
injured  approached  the  street  intersection  in  a  careless 
manner.  There  were  other  appropriate  allegations  in 
the  declaration  showing  the  facts  before  stated  and 
alleging  due  care  and  caution  of  the  plaintiff  in  alight- 
ing from  the  car  and  attempting  to  cross  the  north- 
bound track  of  the  defendant,  and  alleging  permanent 
physical  injury  resulting  in  pain  and  sickness  and 
prevention  from  transacting  her  affairs  and  business 
which  before  that  time  had  engaged  her  attention.  She 
had  a  judgment  on  a  verdict  of  $3,350,  from  which  the 
company  prosecutes  this  appeal. 

Appellant  first  contends  that  this  is  a  plain  case  of 
contributory  negligence.  The  argument  supported  by 
the  evidence  is  that  appellee  might  have  seen  and 
avoided  the  danger.  This  is  true  in  most  grade  cross- 
ing accidents.  Usually  it  is  easy  to  demonstrate  that 
a  greater  degree  of  care  would  have  saved  the  plaintiff 
from  injury,  still,  the  question  is  whether  the  degree 
of*  care  exercised  by  the  plaintiff  was  such  as  would 
ordinarily  be  used  by  prudent  persons  under  similar 
circumstances,  and  unless  there  is  but  one  reasonable 
conclusion  the  question  must  be  left  to  the  jury  as  one 
of  fact,  subject  to  the  supervision  and  review  of  the 
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trial  judge  and  of  this  court.  We  are  of  the  opinion 
that  this  record  presents  a  case  where  the  court  did  not 
err  in  refusing  to  direct  a  verdict  for  the  defendant. 
As  the  judgment  must  be  reversed  for  reasons  herein- 
after stated,  we  express  no  further  opinion  as  to  the 
weight  of  the  evidence. 

The  jury  were  told  in  the  first  of  appellee's  given  in- 
structions, if  the  plaintiff  at  the  time  in  question  was 
in  the  exercise  of  ordinary  care  for  her  own  safety  and 
the  defendant  was  guilty  of  negligence  as  charged,  etc., 
then  the  verdict  should  be  for  the  plaintiff.  And  in 
appellee 's  second  given  instruction  that  there  is  no  rule 
of  law  which  prescribes  any  particular  act  to  be  done 
or  omitted  by  a  person  who  finds  herself  in  a  place  of 
danger  that  will  constitute  ordinary  care ;  that  the  only 
requirement  of  law  is  that  her  conduct  at  such  time 
should  be  consistent  with  what  a  person  of  ordinary 
prudence  would  do  under  like  circumstances.  The  main 
inquiry  on  the  question  of  plaintiff's  care  was  whether 
she  was  in  the  exercise  of  ordinary  care  in  placing  her- 
self on  the  northbound  track.  Appellant  argues  that 
these  instructions,  taken  together,  ignore  that  question 
'and  confine  the  jury's  attention  to  what  plaintiff  did 
after  she  found  herself  in  danger  on  the  track.  There 
is  some  force  in  this  criticism,  and  the  instructions  in 
that  respect  should  be  more  carefully  guarded  on  an- 
other trial.  Numerous  authorities  are  cited  by  counsel 
on  each  side  holding  that  character  of  instruction  good 
and  bad.  Whether  good  or  bad  in  any  given  case  de- 
pends largely  upon  the  facts  of  that  case,  and  whether 
it  is  likely  from  a  consideration  of  the  facts  and  the 
other  instructions  the  jury's  attention  might  have  been 
improperly  confined  to  the  conduct  of  the  plaintiff  af t^r 
she  found  herself  in  danger,  to  the  exclusion  of  the 
inquiry  of  the  propriety  of  her  placing  herself  in  dan- 
ger. Appellee's  fourth  given  instruction  told  the  jury 
that  a  pedestrian  has  a  right  to  expect  that  a  street 
railway  company  will  not  run  a  car  past  a  car  discharg- 
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ing  passengers  without  giving  warning  and  observing 
the  ordinances  of  the  city  governing  the  operation  of 
cars,  if  any.  This  instruction  was  bad  in  deciding  as 
matter  of  law  a  question  of  fact.  {Louisville,  N.  A.  <S> 
C.  Ry.  Co,  V.  Patchen,  167  111.  204;  North  Chicago  St. 
R.  Co.  tr.  Irwin,  202  HI.  345 ;  Brtm  v.  P.  Nacey  Co.,  267 
111.  360.)  Appellee's  fifth  given  instruction  was  to  the 
effect  that  if  the  jury  found  the  defendant  guilty,  then 
in  assessing  damages  they  might  take  into  considera- 
tion bodily  disability  occasioned  by  the  accident  and 
any  impairment  of  the  plaintiff's  mental  faculties  and 
general  health  proven  which  the  jury  believe  from  the 
evidence  will  affect  or  impair  her  future  ability  to 
attend  to  her  ordinary  affairs  of  life  the  same  as  if  the 
injury  complained  of  had  not  occurred.  The  evidence 
on  which  the  theory  of  permanent  impairment  of  men- 
tal condition  rested  was  that  of  a  physician  that  it  was 
likely  that  there  would  be  a  gradual  increasing  of  ap- 
I)ellee's  irritability — ''Probably  some  abnormal  mental 
condition  later  on  will  develop. ' '  Under  the  authority 
of  Amann  v.  Chicago  Consol.  Traction  Co.,  243  111.  263, 
267 ;  Lauth  v.  Chicago  Union  Traction  Co.,  244  HI.  251, 
and  Lisenbury  v.  St.  Louis  d  S.  Ry.  Co.,  184  111.  App. 
395,  this  evidence  of  what  was  ' '  likely  and  probable ' ' 
(which  was  objected  to)  was  improperly  admitted  and 
its  effect  emphasized  by  the  giving  of  this  instruction. 
Appellee's  seventh  given  instruction  told  the  jury, 
among  other  things,  if  they  believed  plaintiff  sustained 
damages  as  charged  in  the  declaration,  that  in  esti- 
mating damages  for  permanent  injury  or  for  pain  and 
suffering : ' '  It  is  not  necessary  that  any  witness  should 
have  expressed  an  opinion  as  to  the  amount  of  such 
damages,  but  the  jury  may,  themselves,  make  such  esti- 
mate from  the  facts  and  circumstances  in  proof,  and 
by  considering  them  in  connection  with  their  knowl- 
edge, observations  and  experience  in  the  ordinary 
affairs  of  life."  One  item  of  damages  charged  in  the 
declaration  is  plaintiff's  inability  to   attend  to   the 
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ordinary  affairs  and  business  which  prior  to  that  time 
had  engaged  her  attention.  Appellee  proved  the  rate 
of  her  earnings  immediately  before  the  time  of  the 
injury  and  a  contract  as  to  future  earnings.  Damages 
assessed  on  this  item  of  loss  of  future  earnings  must 
have  been  based  on  evidence  and  not  on  the  jury's 
knowledge,  observation  and  experience  in  the  ordinary 
affairs  of  life;  therefore  this  instruction  was  errone- 
ous. {Elward  v.  Illinois  Cent.  Ry.  Co.,  184  111.  App. 
107.) 

The  court  refused  an  instruction  offered  by  appellant 
as  follows:  **You  are  further  instructed  that  it  was  as 
much  the  duty  of  the  plaintiff  to  keep  a  lookout  for 
approaching  street  cars  as  it  was  the  duty  of  the  mo- 
torman  of  the  street  car  testified  about  to  keep  a  look- 
out for  approaching  persons,  and  if  you  believe  from 
the  evidence  that  the  plaintiff  failed  to  keep  such  a 
lookout  and  that  such  failure  on  the  part  of  the  plain- 
tiff helped  to  bring  about  the  injury  testified  about, 
then  the  plaintiff  cannot  recover  and  you  should  find 
the  defendant  not  guilty.''  Appellant  argues  that  the 
first  part  of  the  instruction  informing  the  jury  as  to 
the  relative  duties  of  the  plaintiff  and  the  defendant 
in  keeping  a  lookout  is  good  law,  and  cites  authorities 
to  support  that  position.  Assuming  that  to  be  so,  we 
think  the  instruction  bad  in  telling  the  jury  if  the 
plaintiff  failed  to  keep  such  a  lookout  then  she  could 
not  recover.  It  is  not  dear  from  that  language  what 
lookout  the  jury  might  presume  was  required  as  mat- 
ter of  law.  The  law  required  the  plaintiff  to  keep  such 
a  lookout  as  ordinarily  prudent  people  would  do  under 
similar  circumstances.  This  instruction  would  not 
have  aided  them,  and  was  properly  refused  on  the 
ground  that  it  might  tend  to  confuse  the  jury  if  not  on 
the  ground  that  it  was  stating  as  matter  of  law  what 
should  be  left  to  the  jury  as  a  question  of  fact. 

Appellee's  counsel  in  his  closing  argument  to  the 
jury  charged  appellant's  counsel  with  stooping  to  rot- 
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ten  methods  to  put  up  a  defense  in  the  case.  The  court 
sustained  an  objection  to  that  statement.  He  then  re- 
ferred to  appellant  as  a  "gigantic  octopus,''  that 
''You,  the  people  of  the  City  of  Peoria,  have  permitted 
to  wield  its  tentacles  through  your  city  streets,'*  and 
added,  ''The  least  consideration  it  could  pay  you  in 
return  is  to  operate  its  cars  according  to  the  rule  of 
law,  which  would  have  safeguarded  this  young  girl  as 
well  as  you  and  all  the  rest  of  this  community. ' '  Again 
he  said:  "In  determining  the  amount  of  damages  to 
which  this  woman  is  entitled,  and  I  ask  you  to  consider 
well  who  are  the  parties.  The  defendant,  our  largest 
local  corporation,  operated,  as  it  is, — counsel  tried  to 
tell  you  in  his  opening  statement,  purely  in  the  interest 
of  public  welfare,  with  just  probably  now  and  then  a 
credit,  not  to  you  and  me,  but  to  a  select  few  who  can 
afford  to  own  its  stock"  The  court  sustained  an  ob- 
jection to  this  statement.  He  then  appealed  to  the 
jury  to  return  a  verdict  extending  the  same  measure  of 
consideration  to  the  plaintiff  that  they  would  ask  if 
she  were  their  sister  or  daughter,  or  other  loved  one 
invoking  judgment  at  the  hands  of  a  jury,  and  added  : 
"You  need  have  no  fear  that  your  fellow  citizens  in 
Peoria  County  will  accuse  you  of  any  dereliction  of 
duty  because  you  say  by  that  returned  verdict  in  behalf 
of  this  plaintiff,  which  will  preserve  and  keep  her  in  a 
moderate  degree  of  comfort  as  her  pitiable  condition 
will  permit."  It  is  apparent  that  these  suggestions 
were  intended  to  inflame  the  passions  and  prejudices 
of  the  jury  and  direct  their  attention  to  considerations 
having  no  legal  bearing  on  the  questions  submitted  to 
them  for  decision.  Cases  are  numerous  where  judg- 
ments have  been  reversed  because  of  improper  conduct 
and  suggestions  by  counsel  on  the  trial,  and  while  as  a 
rule  the  trial  court  should  be  left  largely  to  judge  of 
the  influence  of  improper  remarks  and  conduct  and 
may  obviate  any  evil  effect  therefrom  by  his  rulings  on 
objections  to  the  same,  still  there  are  cases  in  which 
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the  mischief  is  done  beyond  remedy  by  any  mling  of 
the  court.  {Wabash  R.  Co.  v.  BiUings,  212  HI.  37,  41.) 
The  Appellate  Court  of  the  Third  District  in  lUinois 
Cent.  R.  Co.  v.  Seitz,  111  HI.  App.  242,  well  said : 

**  There  is  enough  natural  and  inherent  prejudice  in 
the  minds  of  jurors  against  railroad  and  other  corpora- 
tions without  having  it  augmented  by  direct  and  im- 
proper appeals  calculated  to  arouse  the  sympathy, 
passion  or  prejudice  of  jurors.  A  lawyer  who  tries  his 
case  in  a  proper  manner,  observing  the  ethics  of  the 
profession,  is  at  a  great  temporary  disadvantage  when 
trying  a  cause  against  counsel  who  resort  to  improper 
language  to  obtain  a  verdict.  Verdicts  thus  obtained 
generally  are  and  always  should  be  short-lived.  Trial 
courts  should  set  them  aside  as  often  as  they  are  ob- 
tained. It  is  the  policy  of  this  court  to  discourage 
such  misconduct  on  the  part  of  lawyers  by  reversing 
judgments  obtained  by  them  when  it  is  manifest  they 
are  the  result  of  unprofessional  conduct. ' ' 

Great  care  is  exercised  in  impaneling  juries  to  obtain 
men  free  from  prejudice  that  might  bias  their  fair  con- 
sideration of  the  facts  upon  which,  as  matter  of  law, 
their  verdict  should  depend.  If  a  juror  on  his  voir  dire 
were  to  admit  that  he  had  prejudices  such  as  were 
sought  here  to  arouse,  he  would  not  be  permitted  to  sit 
in  the  case.  The  law  is  so  careful  in  this  respect  that 
changes  of  venue  are  granted  at  much  expense  and  in- 
convenience to  parties  and  witnesses  if  necessary  to 
avoid  prejudice  on  the  part  of  the  jury  against  one  of 
the  litigants.  The  whole  purpose  of  the  law  to  obtain 
a  trial  by  a  fair  and  impartial  jury  is  defeated  if  ap- 
peals to  their  passions  and  prejudices  are  to  be  per- 
mitted during  the  course  of  the  trial.  Reviewing 
courts  have  always  consistently  condemned  such  con- 
duct and  often  reverse  judgments  for  no  other  reason. 
Among  the  many  cases  illustrating  this  principle  are 
the  following:  Peoria,  B.  <&  C.  Traction  Co.  v.  Vance, 
234  111.  36;  Chicago  Union  Traction  Co.  v.  Lauth,  216 
111.  176;  Appel  v.  Chicago  City  Ry.  Co.,  259  111.  561; 
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McCoy  V.  Chicago  <&  A.  R.  Co.,  268  111.  244;  Chicago 
Union  Traction  Co.  v.  Wirkus,  131  111.  App.  485;  Chi- 
cago Union  Traction  Co.  v.  Faurot,  136  111.  App.  347 ; 
Parlin  <&  Orendorff  Co.  v.  Scott,  137  111.  App.  454,  and 
cases  there  cited;  Swinosynski  v.  Kelly  Coal  Co.,  146 
111.  App.  120;  Upthegrove  v.  Chicago  Great  Western 
Ry.  Co.,  154  111.  App.  460. 

Appellee  was  permitted  to  prove  a  contract  with  her 
employer  as  to  future  wages  in  case  of  her  contem- 
plated continuing  in  his  employment.  This  is  urged  as 
error  by  appellant,  but  we  see  no  reason  why  not  only 
the  earnings  of  the  plaintiff  at  the  time  of  her  injury 
but  also  the>  wages  that  she  had  contracted  to  receive 
in  the  future  if  she  were  not  injured  is  not  a  proper 
subject  of  inquiry.  The  evidence  is  rather  meagre  as 
to  this  contract,  and  it  is  no  doubt  true  if  the  supposed 
contract  amounted  to  an  offer  that  was  not  accepted  or 
something  short  of  a  substantial  contract  for  employ- 
ment and  increased  wages  it  would  not  be  competent 
evidence.  For  the  errors  before  indicated,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Dayid   M«   Swain    and    Terne    Swain,   Appellees,    t. 

Herman  F.  Mehl,  Appellant. 

Gen.  No.  6,874. 

1.  JnsnoEB  or  thk  peace,  |  97^ — when  ttatemenU  of  counsel  sub- 
stitutes for  pleadings.  Where*  on  the  trial  of  a  case  in  a  justice's 
court,  counsel  for  the  plaintiffs  stated  to  the  Jury  that  the  plaintiffs 
had  to  prove  that  the  act  of  the  defendant,  upon  which  the  action 
was  based,  was  negligently  and  wilfully  done,  and  the  defendant's 
counsel  said  that  the  defendant  was  not  guilty  in  manner  and  form 
charged,  and  the  court  said  that  he  had  had  the  reporter  take  down 
the  opening  statements,  and  they  took  the  place  of  the  pleadings, 
held  that  the  plaintiffs,  in  order  to  recover,  had  to  prove  wilfulness, 
and  that  the  defendant  was  only  required  to  defend  that  charge. 

2.  Damages,  {  190* — when  evidence  insufficient  to  sustain  verdict. 
Where,  in  an  action  for  the  negligent  destruction  of  piling,  there 
was  no  evidence  what  such  piling  was  worth,  and  no  evidence  that 
new  piling,  put  in  by  the  plaintiffs  in  place  of  the  old,  was  of  the 
same  or  similar  character  as  the  old,  and  no  evidence  what  such 
new  piling  was  reasonably  worth,  held  that  a  verdict,  based  on  the 
amount  of  the  bill  paid  by  the  plaintiffs  for  such  new  piling,  could 
not  be  sustained. 

3.  Damages,  {  50* — what  not  measure  for  destruction  of  property. 
Where  property  has  been  destroyed  by  the  defendant  and  replaced 
by  the  plaintifFs,  the  rule  as  to  the  measure  of  damages  where  prop- 
erty is  injured  by  the  defendant  and  repaired  by  the  plaintiffs  does 
not  apply. 

4.  Instructions,  §  1S6* — when  necessary  that  request  for  he 
made.  Where  a  party  requests  no  instructions  as  to  the  measure 
of  damages,  he  cannot  complain  of  the  failure  of  the  court  to  give 
any. 

5.  ToBTs,  i  12* — when  person  liable  for  destruction  of  piles  in 
navigable  stream.  Though  piles  are  maintained  in  a  navigable 
stream  in  violation  of  law.  It  does  not  follow  that  one  wrongfully 
destroying  them  incurs  no  liability  to  the  one  who  drove  and  main- 
tained them. 

6.  Appeal  and  ebbob,  f  10S5* — when  errors  not  reviewed.  Rulings 
of  the  trial  court,  on  which  no  errors  have  been  assigned  on  appeal, 
are  not  before  the  reviewing  court. 
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Appeal  from  the  Circuit  Court  of  Marshall  county;  the  Hon.  Theo- 
DOBE  N.  Gbkkit,  Judge,  presiding.  Heard  In  this  court  at  the  April 
term,  1916.    Reversed  and  remanded.    Opinion  filed  August  10,  1916. 

B.  W.  Wbioht  and  Quikk  &  Quinn,  for  appellant; 
Fbank  J.  QuiNN  and  John  E.  Dotjghbbty,  of  connsel. 

BABi!n&a  &  Magook,  for  appellees ;  Wallaob  J.  Blaok^ 
of  counsel* 

Mb.  Justiob  Cabkes  delivered  the  opinion  of  the 
court. 

David  M.  Swain  and  Verne  Swain,  the  appellees, 
about  1891y  drove  a  cluster  of  seven  or  eight  wooden 
piles  in  the  Illinois  Biver  (a  navigable  stream)  at 
LacoUy  Illinois,  for  an  aid  in  landing  boats.  The  orig- 
inal piling  stayed  there  seven  or  eight  years.  The  life 
of  a  pile  is  said  to  be  about  ten  years.  Appellees  re- 
placed piles  as  they  became  useless  from  time  to  time 
from  1891  to  1914.  They  were  used  by  appellees  and 
other  boatmen  and  were  apparently  an  aid  to  navi- 
gation. In  1914  appellant's  boat  collided  with  and 
broke  them  down.  Appellees  caused  other  piling  to 
be  driven  in  their  place,  whether  similar  or  different 
does  not  appear,  and  paid  for  the  material  and  labor 
a  bill  of  $92.40.  They  brought  this  suit  before  a 
justice  of  the  peace  to  recover  said  amount,  and  judg- 
ment for  the  defendant  was  there  rendered.  On  appeal 
in  the  Circuit  Court  evidence  was  introduced  by  the 
plaintiffs  only.  The  court  denied  the  defendant's  mo- 
tion for  a  directed  verdict  and  the  jury  rendered  a 
verdict  for  said  sum  of  $92.40,  on  which  judgment 
was  entered,  from  which  this  appeal  is  taken. 

Appellees'  counsel  in  his  opening  statement  to  the 
jury  said:  **We  have  to  prove  that  it  was  negligently 
done  and  that  it  was  wilfully  done. ' '  The  defendant 's 
counsel  said  he,  the  defendant,  was  not  guilty  in  man- 
ner and  form  complained  of  against  him.    The  court 
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said :  * '  I  have  had  the  reporter  take  down,  the  open- 
ing statements,  and  it  takes  place  of  the  plead- 
ings." While  this  did  not  constitute  a  statement 
of  the  plaintiffs'  demand  nnder  section  19  of  our 
Justices  Act  (J.  &  A.  ^[6915),  and  while  opening 
statements  of  counsel  are  not  ordinarily  to  be  taken 
in  the  place  of  pleadings,  still  we  thhik  under  the 
facts  above  stated  we  should  assume  that  the  plain- 
tiffs undertook  to  prove  a  wilful  destruction  of  the 
piling,  and  for  the  purposes  of  the  trial  the  defendant 
was  only  required  to  defend  that  charge.  There  is  no 
evidence  to  support  a  finding  of  wilful  conduct.  Ap- 
pellees in  their  statement  here  of  what  they  have 
proved  only  claim  negligence  in  the  operation  of  ap- 
pellant's boat.  Wilfulness  is  something  quite  differ- 
ent from  negligence. 

There  is  no  evidence  showing  what  the  piling  that 
was  destroyed  was  worth,  and,  as  we  have  said  before, 
no  evidence  that  the  new  piling  was  of  the  same  or  sim- 
ilar character.  There  is  no  evidence  that  it  was  rea- 
sonably worth  $92.40  to  procure  and  place  this  new 
piling.  Even  if  the  measure  of  damages  was  the  cost 
of  replacement,  for  the  reasons  above  given  the  evi- 
dence would  not  support  the  verdict  based  on  the 
amount  of  the  bill  paid.  Appellees  cite  the  decision 
of  this  court  in  Crossen  v.  Chicago  <&  J.  Elec,  Ry.  Co., 
158  111.  App.  42,  holding:  **When  personal  property 
has  been  injured  by  the  negligence  of  another  and 
can  be  repaired,  the  proper  measure  of  damages  is 
the  cost  of  the  repairs  and  the  value  of  the  loss  of  the 
use  of  it  while  it  is  being  repaired. '*  That  rule  was 
announced  on  the  authority  of  FitzSimons  d  Connell 
Co.  V.  Braum,  199  111.  390,  and  is  the  law.  But  the 
court  added :  * '  If  the  property  could  not  be  repaired, 
then  the  measure  would  be  the  difference  between  the 
market  value  of  the  property  before  the  injury  and 
the  value  of  the  wreckage."  In  the  present  case  the 
projyerty  was  not  repaired,  it  was  replaced,  and  there- 
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fore  was  not  within  the  rnle  announced  in  the  above 
cited  cases  as  to  repairing  damaged  property.  If  it 
was,  the  evidence  that  appellees  had  paid  a  certain 
bill  without  any  evidence  whatever  to  show  the  char- 
acter of  the  work  or  tlie  resonableness  of  the  bill,  or 
whether  it  was  a  usual  and  customary  charge,  is  hardly 
sufficient  to  support  a  verdict  for  the  amount  of  the 
bill.  The  only  Illinois  case  we  know  of  indicating 
that  the  amount  paid  might  be  taken  as  a  basis  of 
recovery  is  Travis  v.  Pierson,  43  111.  App.  579.  We 
noticed  that  holding  in  Chicago  Great  Western  R.  Co. 
V.  American  McKenna  Process  Co.,  200  111.  App.  166, 
and  expressed  a  doubt  whether  the  rule  could  be  taken 
as  one  of  general  application.  For  the  reasons  above 
indicated  the  judgment  must  be  reversed. 

For  the  purposes  of  another  trial  we  should  say  that 
appellant  urges  here  that  it  was  error  to  submit  the 
case  to  the  jury  with  no  instructions  as  to  the  measure 
of  damages,  and  cites  a  decision  of  this  court  in  Corn- 
stock  V.  Price,  103  HI.  App.  19,  holding  that  instruc- 
tions which  do  not  state  the  rules  of  law  upon  which 
plaintiffs'  damages  are  to  be  assessed  but  leave  the 
jury  to  judge  what  were  the  proper  elements  of  dam- 
age and  open  before  them  the  field  of  speculation  and 
conjecture  are  erroneous.  That  was  said  with  refer- 
ence to  an  instruction  as  to  the  measure  of  damages 
that  did  not  correctly  inform  the  jury  on  what  basis 
they  should  act.  Nothing  in  that  case  affords  any 
ground  for  a  claim  that  the  court  should,  of  his  own 
motion,  have  instructed  the  jury  as  to  the  measure  of 
damages.  The  authorities  are  too  numerous  in  this 
State  to  require  citation  that  the  trial  court  is  under 
no  duty,  of  his  own  motion,  to  instruct  the  jury  as  to 
any  matter  of  law  involved  in  the'case.  In  the  present 
caa«  there  was  no  instruction  given  for  the  plaintiffs 
except  as  to  the  form  of  verdict.  The  defendant  of- 
fered no  instruction  on  the  measure  of  damages,  there- 
fore there  was  no  error  in  this  respect. 
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There  is  a  Federal  statute  referred  to  in  Cobb  v. 
Lincoln  Park  Com'rs,  202  IlL  .427,  437,  which  may  be 
found  in  Federal  Annotated  Statutes,  vol.  6,  sec.  10, 
p.  813  (Eivers,  Harbors  and  Canals),  making  it  a  penal 
offense  to  build  any  pier  in  any  navigable  river  or 
other  water  of  the  United  States  outside  of  established 
harbor  lines,  or  where  no  harbor  lines  have  been 
established  except  on  plans  recommended  by  the  chief 
of  engineers  and  authorized  by  the  secretary  of  war. 
The  record  does  not  affirmatively  show  that  the  new 
piers  were  driven  in  violation  of  that  statute.  If  they 
were,  it  hardly  seems  possible  a  recovery  could  be 
permitted  for  an  amount  expended  in  doing  an  illegal 
act.  If  the  piling  T)roken  were  maintained  there  in 
violation  of  this  statute,  we  do  not  presume  that  that 
of  itself  would  exonerate  a  defendant  charged  with 
destruction  of  property.  While  it  is  true,  as  held  in 
Marcy  v.  Taylor,  19  111.  634,  that  a  person  may  remove 
a  fence  erected  across  a  highway  without  being  guilty 
of  a  trespass,  it  does  not  follow  that  no  liability  was 
incurred  by  appellant  if  he  wrongfully  destroyed  the 
piers  in  question,  even  though  they  were  maintained 
there  in  violation  of  law.  {Bay ley  v.  Nichols,  263  HI. 
116.) 

Appellees  say  that  the  court  erred  in  not  permitting 
proof  of  a  similar  act  by  appellant  at  another  time  and 
place,  and  argue  that  it  was  competent  as  tending  to 
show  wilfulness.  No  cross  error  is  assigned,  there- 
fore that  question  is  not  before  us.  The  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Westchester  Fire  Insuranee  Company,  Appellant,  y. 

Herman  Strnek,  Appellee. 

Gen.  No.  6,280. 

1.  Aooouirr  stated,  { 16^ — \Dhen  no  presumption  that  omitted 
items  not  chargeable.  The  rule  that  omission  of  items  from  re- 
peated statements  of  accounts  raises  a  presumption  that  such  items 
are  not  properly  chargeable  does  not  apply  where  certain  items  are 
omitted  under  an  express  agreement  of  the  parties. 

2.  CoNTBACTS,  S  285* — what  does  not  constitute  an  abandonment 
of  a  claim  under  contract.  Failure  to  demand  or  collect  during  a 
period  short  of  that  fixed  by  the  statute  of  limitations  does  not 
amount  to  an  abandonment  of  a  claim  under  a  contract. 

3.  Insurance,  f  64* — when  failure  to  demand  payment  does  not 
defeat  recovery  by  agent  on  contract  for  extra  commissions.  Fail- 
ure of  an  insurance  agent,  for  a  number  of  years,  to  demand  pay- 
ment for  extra  commissions  earned,  where  there  was  no  evidence 
of  an  intent  to  abandon  the  claim,  held  not  sufficient  to  defeat  a 
recovery  for  commissions  which  became  payable  within  the  period 
limited  by  the  statute  of  limitations. 

4.  Insurance,  §  64* — when  action  by  insurance  agent  on  contract 
for  extra  commissions  not  prematurely  brought.  In  an  action  by 
an  insurance  agent  to  recover  extra  commissions  which,  according 
to  contract,  were  to  be  a  certain  percentage  of  the  excess  of  pre- 
miums over  losses  during  each  year  of  the  agent's  employment,  the 
action  having  been  brought  after  the  termination  of  such  yearly 
periods,  held  that  the  possibility  that  there  might  be  future  losses 
on  policies  in  force  at  the  time  of  the  institution  of  the  action  was 
immaterial. 

5.  Contracts,  {  Z49^— when  third  person  may  maintain  action  on 
in  his  own  name.  An  insurance  agent  who  had,  under  a  trade  name, 
contracted  with  an  insurance  company  for  commissions,  held  enti- 
tled to  recover  under  the  contract  in  his  own  name,  he  having  at  all 
times  been  the  sole  proprietor  of  the  business,  which  fact  was 
known  to  the  company. 

6.  Appeal  and  error,  §  1494* — when  exclusion  of  evidence  as  to 
existence  of  partnership  harmless  error.  In  an  action,  brought  in 
his  own  name,  by  an  insurance  agent  to  recover  commissions  under 
a  contract  entered  into  by  him  under  a  trade  name,  held  that  the 
ruling  out  of  evidence  offered  by  the  insurance  company  to  show 
that  the  plaintiff  was  not  the  only  one  interested  in  the  business 
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but  that  he  was  in  partnership  with  another  at  the  time  of  making 
the  contract,  was  harmless  error,  if  error  at  all,  the  evidence  being 
so  strong  as  to  leave  no  doubt  that  he  was  the  sole  proprietor  of 
the  business  and  that  the  defendant  company  knew  it 

7.  Insurance,  {64* — when  instruction  in  action  hy  agent  for 
commiasiont  under  contract  correct.  In  an  action  by  an  insurance 
agent  for  commissions,  under  a  contract  calling  for  payments  at 
yearly  intervals,  an  instruction  that  such  contract,  if  proven  by  a 
preponderance  of  the  evidence,  would,  as  a  matter  of  law,  be  pre- 
sumed to  be  in  force  until  it  was  shown  by  the  evidence  that  it 
had  terminated,  or  that  it  was  the  intention  of  the  parties  to  aban- 
don or  rescind  it,  held  proper. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  John 
M.  NiEHAus,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.    Affirmed.    Opinion  fllbd  August  10,  1916. 

Covey,  Campbell  &  Covey  and  Evans  &  Evans,  for 
appellant. 

Clarence  W.'Heyl  and  Habby  C.  Hjiyl,  for  appel- 
lee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Herman  Struck,  the  appellee,  was  agent  of  the  West- 
chester Fire  Insurance  Company,  the  appellant,  con- 
tinuously at  Pekin,  Illinois,  from  1894,  and  also  at 
Peoria,  Illinois,  from  1900  until  March,  1914,  when  ap- 
pellant terminated  his  agencies.  On  and  after  Novem- 
ber, 1913,  he  collected  at  said  agencies  $1,539.40  of 
appellant's  money  and  refused  to  turn  it  over,  claim- 
ing that  appellant  was  indebted  to  him  on  a  contract 
for  extra  commissions.  This  action  of  assumpsit  was 
brought  to  recover  that  amount.  Appellee  pleaded  a 
tender  of  $55.70,  and  a  set-off  of  $1,488.97.  Appel- 
lant replied  a  general  denial  to  each  plea  and  the 
Five- Year  Statute  of  Limitations  to  the  plea  of  set- 
off.   On  the  trial  the  defendant  was  permitted  to  open 

•Sm  Illlnoto  Not«s  Digest,  Vols.  XI  to  XV.  and  CvmoUittve  daartwly,  hum 
topic  and  Metton  nmnbor. 
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and  close  the  case.  The  tender  was  proven  without 
controversy.  The  claim  for  extra  commissions  was 
confined  to  a  period  of  five  years  before  the  beginning 
of  the  suit.  For  that  reason  we  assume  no  point  is 
here  made  on  the  statute  of  limitations.  The  main 
contention  is  whether  appellee  is,  on  the  merits,  en- 
titled to  judgment  on  his  plea  of  set-oflf.  There  was  a 
verdict  for  the  defendant  and  judgment  on  that  ver- 
dict against  the  plaintiff  for  costs,  from  which  this 
appeal  is  prosecuted. 

During  most,  if  not  all,  the  time  that  appellee  was 
so  acting  as  agent  there  was  in  that  district  a  union 
among  certain  insurance  companies,  including  appel- 
lant. This  union  employed  an  inspector  and  main- 
tained an  inspection  bureau  whose  business  it  was  to 
see  that  such  company  obtained  proper  rates  on  all 
policies  written,  maintained  the  agreed  scale  of  com- 
missions to  its  agents,  and  observed  other  rules  of 
the  union.  Agents'  commissions  were  fixed  on  what 
was  called  the  ** graded  scale*'  of  fifteen,  twenty,  and 
twenty-five  per  cent,  according?  to  a  classification  of 
risks.  Agents  books  were  kept  showing  their  business 
and  monthly  reports  made  through  this  inspection 
bureau.  While  appellee  was  acting  as  agent  only  in 
Pekin  before  his  appointment  at  Peoria,  appellant  had 
some  agreement  with  him,  apparently  in  violation  of 
union  rules,  to  pay  him  an  extra  or  bonus  commission 
of  ten  per  cent,  on  the  net  premiums  after  the  deduc- 
tions of  losses  paid  for  each  year  in  addition  to  his 
graded  commissions.  After  his  appointment  at  Peoria 
it  appears  that  in  1901  an  authorized  agent,  now  de- 
ceased, of  appellant  made  a  contract  with  him  that  he 
should  continue  to  receive  the  same  bonus  or  extra  com- 
mission on  his  business  at  both  offices  so  long  as  appel- 
lant's company  remained  in  his  office,  and  that  the 
extra  commission  would  be  paid  to  him  directly,  and 
that  he  should  keep  no  record  of  the  matter  on  his 
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books  and  make  his  reports  as  though  no  such  contract 
existed.  The  reasoil  for  this  secrecy  is  obvious.  Be- 
cause of  the  death  of  the  agent  appellee  did  not  testi- 
fy to  the  contract,  but  it  was  proven  by  his  bookkeeper, 
and  letters  of  the  agent  were  admitted  in  evidence,  leav- 
ing no  doubt  that  such  contract  was  made.  Appellee 
testified  that  it  was  never  changed.  The  basis  of  com- 
putation was  on  the  annual  premiums  received  and 
annual  losses  paid.  We  need  not  enter  into  that  in  de- 
tail, because  we  do  not  understand  appellant  to  deny 
that  the  amount  daimed  in  the  plea  of  setroff  is  correct 
if  the  contract  was  in  force  during  the  last  five  years 
of  appellee's  agency,  except  two  objections  that  we 
will  notice  hereafter. 

Payments  were  made  to  appellee  covering  extra 
commissions  before  July  1,  1901,  but  after  that  time 
until  November  1, 1913,  he  made  no  claim  on  appellant 
for  commissions  above  the  graded  scale.  He  made 
monthly  reports  of  his  business  and  settlements  there- 
on during  that  period  that  showed  business  done,  com- 
missions charged  and  collected,  and  settlements  made 
in  accordance  with  the  union  agreement.  The  com- 
pany sustained  large  and  unusual  losses  in  that  dis- 
trict in  the  period  from  1901  to  1909,  which  is  said 
by  appellee's  counsel  to  accoujit  for  no  claim  made 
during  that  time.  The  son  of  appellee  was  appointed 
State  agent  of  appellant  about  August,  1909,  and  so 
acted  until  1913,  apparently  with  authority  to  adjust 
such  matters.  Appellee  talked  with  him,  as  such  agent, 
about  this  bonus  commission  and  told  him  it  ought  to 
be  paid,  and  his  son  told  him  that  he  knew  about  the 
deal  in  Peoria  and  Pekin ;  that  he  had  read  letters  to 
him  written  by  his  predecessor,  but  asked  him  not  to 
press  the  matter  while  he  was  acting  as  agent,  or 
something  to  that  effect.  The  son  testified  that  he  was 
told  by  an  officer  of  appellant  when  he  assumed  his 
duties  that  he  would  find  any  number  of  those  contracts 
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for  extra  commissions  and  he  would  have  to  treat  them 
very  carefully  because  it  was  something  out  of  the 
ordinary. 

Appellant  devotes  a  large  part  of  its  brief  to  a  cita- 
tion of  and  quotations  from  authorities  on  the  effect 
of  accounts  stated  or  settled  and  acquiesced  in  for  a 
long  time.  It  is  true  that  ordinarily  repeated  state- 
ments of  accounts  omitting  certain  charges  raise  a 
strong  presumption  that  such  items  are  not  proper 
charges  for  collection.  Whether  presumptions  of  law 
or  fact,  as  a  rule,  arise  from  such  a  course  of  stating 
accounts  and  settlements  thereon,  we  need  not  discuss, 
because  we  know  of  no  law  and  can  see  no  reason  for 
applying  such  a  rule  to  a  case  like  this  where  the  items 
were  omitted  under  an  express  agreement  that  the 
account  should  be  stated  in  that  way.  Appellant  also 
insists  that  the  failure  to  make  any  demand  for  pay- 
ment for  so  long  a  time  should  be  construed  as  an 
abandonment  of  the  claim.  There  is  certainly  no  rule 
of  law  that  treats  a  failure  to  demand  and  collect  as 
an  abandonment  of  the  claim,  or  that  denies  the  claim- 
ant's right  to  collect  in  any  period  short  of  that  fixed 
by  the  statute  of  limitations.  It  was  said  in  Evans  v. 
Gerry,  174  HI.  595,  604 :  *  *  Where  an  abandonment  or 
waiver  is  relied  upon,  it  must  be  shown  to  have  been 
the  clear  intention  of  the  parties  to  abandon  the  con- 
tract previously  entered  into.  (Mix  v.  White,  36  HI. 
484.)  Courts  will  indulge  no  presumptions  in  favor 
of  a  waiver  of  a  contract  where  specific  performance 
is  attempted  to  be  enforced,  nor  will  it  infer  waiver  or 
abandonment  upon  slight  proof.  (22  Am.  &  Eng. 
Encyc.  of  Law^  1062.)"  This  case  was  cited  and  its 
doctrine  reaffirmed  in  Turn  Verem  Eiche  v.  Kionka, 
255  HI.  393,  398.  We  see  no  ground  for  holding  that 
the  contract  was  abandoned.  The  presumption  is  that 
the  contractual  relation  continued  to  exist.  (1  Corpus 
JuriSy  page  7.) 
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Appellant  claims  that  there  is  no  proof  of  the  amotint 
of  loss  on  business  of  1914 ;  therefore  no  basis  for  com- 
putation for  that  year.  Appellee  did  make  sufficient 
proof  as  to  losses  of  1914  to  make  a  prima  facie  case 
as  to  that  item.  If  they  were  greater  than  he  showed, 
it  was  in  the  power  of  appellant  to  show  that  fact. 
There  is  a  suggestion  by  appellant  that  there  might  be 
future  losses  on  policies  in  force  at  the  time  the  suit 
was  commenced,  and  therefore  the  net  premiums  could 
not  then  be  computed,  and  the  suit  was  prematurely 
brought.  We  may  not  understand  appellant  *s  position. 
As  we  understand  the  contract,  settlements  were  to  be 
made  each  year  on  the  basis  of  receipts  and  losses  of 
that  year.  In  this  view  of  the  contract  the  data  was 
before  the  jury  if  the  receipts  and  losses  in  each  year, 
were  sufficiently  shown. 

Appellee,  Struck,  at  and  sometime  before  the  Peoria 
contract  for  extra  commissions  was  made,  was  doing 
business  under  the  name  of  Jas.  A.  Edds  &  Company. 
The  agency  was  owned  by  appellee.  No  other  person 
had  any  interest  in  it.  It  was  not  a  corporation,  or 
partnership.  About  five  years  before  the  present  suit 
was  begun  he  changed  the  name  both  at  Peoria  and 
Pekin  to  Herman  Struck.  There  is  no  controversy, 
about  these  facts,  but  appellant  claims  that  if  it  made 
the  Peoria  contract  for  extra  commissions,  as  charged, 
it  was  with  Jas.  A.  Edds  &  Company,  and  as  the 
amount  charged  and  recovered  for  in  the  plea  of  set- 
off accrued  in  the  agency  of  Herman  Struck,  he  could 
not  recover  under  the  contract  with  Edds  &  Company. 
The  evidence  is  not  only  clear,  as  above  stated,  that 
Edds  &  Company  was  simply  a  trade  name  used  by  ap- 
pellee in  which  he  did  business  and  made  his  reports 
to  the  company  for  a  term  of  years,  but  it  is  also  we 
think  clear  beyond  question  that  appellant  knew  that 
fact.  Appellant  *s  letters  written  to  appellee  in  rela- 
tion to  this  contract  about  the  time  it  was  made  in 
1901  were  addressed  to  him  personally;  the  contract 


Second  Distbict — ^August,  1916.  507 


Westchester  Fire  Ins.  Co.  y.  Struck,  200  IlL  App.  501. 


was  made  with  him  personally.  There  is  an  indication 
that  the  name  of  the  agency  was  changed  because  of  a 
rate  war  at  Pekin.  We  do  not  think  any  significance 
should  be  attached  to  the  fact  of  appellee  *s  using  this 
trade  name.  Objections  were  sustained  to  questions 
'asked  him  and  his  bookkeeper  in  their  cross-examina- 
tion in  relation  to  the  use  of  that  name  which  counsel 
stated  were  asked  for  the  purpose  of  showing  that  the 
firm  was  composed  of  two  men,  and  that  at  the  time  of 
the  alleged  agreement  in  1901  the  business  in  Pekin 
and  Peoria  was  carried  on  in  the  firm  name.  If  it  was 
error  to  sustain  such  objections,  it  did  no  harm,  as 
there  was  no  question  that  the  business  was  carried  on 
at  that  time  in  the  firm  name,  and  the  affirmative  evi- 
dence that  appellee  was  the  only  party  interested,  and 
that  appellant  knew  it,  is  so  strong  as  to  leave  no  doubt 
about  that  matter. 

Appellant  argues  that  the  court  erred  in  instructions 
to  the  jury,  and  summarizes  that  contention  by  saying 
that  there  is  no  evidence  in  the  record  tending  to  show 
the  agency  was  for  any  specific  length  of  time.  (In 
which,  as  we  have  before  seen,  it  is  mistaken. )  It  says 
the  agency  was  subject  to  revocation  at  any  time  be- 
cause there  was  no  express  agreement  for  a  fixed  time, 
and  that  the  court  refused  to  adopt  its  theory  that  the 
repeated  statements  of  account  by  appellee  and  acqui- 
escence in  the  same  by  the  company  constituted  settle- 
ments from  time  to  time,  but  instructed  the  jury,  at  the 
instance  of  appellee,  that  if  he  had  shown  by  a  pre- 
ponderance of  the  evidence  that  the  contract  for  extra 
commissions  was  entered  into  as  claimed  by  him,  then, 
as  matter  of  law,  the  contract  is  presumed  to  be  in 
force  until  it  is  shown  by  the  evidence  that  it  termi- 
nated, or  that  it  was  the  intention  of  the  parties  to 
abandon  or  rescind  it,  and  refused  instructions  offered 
by  appellant  to  the  effect  that  if  the  parties  made  set- 
tlements based  on  such  reports  and  the  course  of 
dealing  from  July  1,  1901,  to  November  1,  1913,  led 


508  Appellate  Cotjbts  op  Illinois. 

Westchester  Fire  Ins.  Co.  v.  Struck,  200  IlL  App.  SOL 

appellant  and  its  oflBcers  to  believe  that  appellee  was 
writing  insurance  on  such  graded  commissions,  then 
it  would  be  a  fraud  upon  appellant  for  appellee  to 
afterwards  claim  a  greater  commission  than  he  had 
been  making  settlements  for  during  the  period  covered 
by  those  statements,  and  he  would  be  estopped  from 
claiming  any  greater  commissions  than  charged  in  his 
reports,  and  that  the  instructions  of  the  court  withdrew 
from  the  jury's  consideration  appellant's  defense  that 
the  conduct  of  appellee  in  making  settlements  estopped 
him  to  claim  the  bonus  commission.  As  we  have  before 
said,  we  do  not  think  his  conduct  did  so  estop  him  as 
matter  of  law  or  matter  of  fact.  He  did  not  put  his 
claim  into  his  settlement  statements  because  he  had 
expressly  agreed  not  to  do  so.  The  court  could  not  in- 
struct the  jury  as  matter  of  law  that  the  failure  to 
demand  payment  of  a  valid  claim  short  of  the  period 
of  the  statute  of  limitations  should  be  considered  as  an 
abandonment  of  waiver  of  the  claim,  or  as  fraudulent 
on  the  part  of  the  claimant.  We  do  not  think  appel- 
lant's criticism  of  the  instructions  well  grounded.  For 
the  reasons  above  stated  the  judgment  is  affirmed. 

Affirmed. 
NiBHAUB,  P.  J.,  took  no  part 
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Edwin  Romberg,  Appellee,  j.  Interstate  Independent 
Telephone  &  Telegraph  Company,  Appellant. 

Oen.  Nos.  6,283,  6,284. 

H.  D.  Kellogg,  Appellee,  v.  Interstate  Independent 
Telephone  &  Telegraph  Company,  Appellant. 

Oen.  No.  6,285. 

Bonds,  |  25* — when  holder  of  interest  coupons  secured  hy  trust 
deed  has  right  of  action,  A  trust  deed  securing  bonds  and  inter- 
est coupons,  held  neither  expressly  nor  Impliedly  to  deprive  the 
holder  of  coupons  of  a  right  to  bring  an  action  thereon  at  common 
law. 

Appeal  from  the  Circuit  Court  of  Kane  county,  as  to  Oen.  No. 
6,285,  and  County  Court  of  Kane  county,  as  to  Gen.  Nos.  6,283,  6,284; 
the  Hon.  MAZimn  Slussbb,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1916.    Affirmed.    Opinion  filed  August  10,  1916. 

Fred  A.  Dolph,  Wilmam  H.  GAUiAOHEB  and  B.  Hab- 
OLD  0  'Connor,  for  appellant ;  E.  J.  MarshalIi,  of  coun- 
sel. 

Alsohulbr,  Putnam  ft  James,  for  appellee  Bomberg. 

Robert  G.  Earlby  and  Wbntworth,  Catendeb  & 
Kaiser,  for  appellee  Kellogg. 

Mr.  Justice  Cabnes  delivered  the  opinion  of  the 
court 

The  three  cases  above  entitled  were  each  begun  in  a 
justice  of  the  peace  court  to  recover  on  interest  cou- 
pons attached  to  bonds  issued  by  the  appellant.  Each 
tried  on  appeal  in  the  court  above  indicated  resulting 
in  a  judgment  for  the  amount  claimed,  and  appeal  to 
this  court.    The  same  questions  are  involved,  the  same 

^Bm  nitnolB  N«to0  DIcwst,  Volt.  XI  lo  XT,  aad  CamoUiMT*  Qvarterir* 
toplo  «Bd  Motion,  nuinbor. 
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briefs  and  arguments  are  printed  and  filed  in  each 
case.  Each  of  the  first  two  cases  was  for  eight  cou- 
pons, on  which  judgment  was  entered  for  $200.  The 
third  is  on  two  coupons,  on  which  judgment  was  en- 
tered for  $51.86.    Appellant  says : 

''The  question  involved  in  all  of  the  cases  is  the 
right  of  an  individual  coupon  holder  to  bring  an  inde- 
pendent action  at  law  without  reference  to  the  rights 
of  his  co-bondholders  or  without  notice  to  the  trustee 
in  the  trust  deed  securing  the  bonds,  where  the  trust 
deed  conveys  all  property  of  the  corporation  of  every 
kind  in  trust  for  the  equal  and  pro  rata  security  of  all 
bonds  without  preference  or  priority  and  where  the 
trust  deed  specifically  vests  all  right  of  action  in  the 
trustee. ' ' 

Which  question  we  would  answer  in  the  negative  if  it 
were  true  that  the  trust  deed  specifically  vested  all 
right  of  action  on  the  coupons  exclusively  in  the  trus- 
tee. The  coupons  were  the  usual  form,  and  were  at- 
tached to  bonds  secured  by  a  trust  deed  covering  all 
the  property  of  appellant.  A  large  part  of  appellant  *s 
brief  is  devoted  to  the  propositions  that  the  coupons, 
bonds  and  trust  deed  are  all  to  be  taken  as  a  part  of 
the  same  contract ;  that  the  holders  of  the  coupons  are 
charged  with  notice  of  and  are  bound  by  all  the  restric- 
tions contained  in  the  trust  deed,  and  while  not  deny- 
ing the  right  of  these  holders  of  coupons  to  bring  these 
actions  thereon  in  the  absence  of  any  restraining  pro- 
vision in  the  trust  deed,  appellant  insists  that  there  are 
such  restrictions  in  that  instrument  contained  pre- 
cluding these  actions  by  the  plaintiffs,  and  cites  many 
cases  in  support  of  its  contention  that  the  holder  of 
coupons  cannot  maintain  an  action  at  law  thereon  in 
violation  of  stipulations  in  the  trust  deed  securing  the 
bonds  to  which  they  were  attached  forbidding  such  ac- 
tion. Belleville  Sav.  Bank  v.  Southern  Coal  &  Mining 
Co.,  173  111.  App.  250,  and  Bolei/  v.  Lake  St.  El.  R.  Co., 
64  111.  App.  305,  are  cited  and  much  relied  on  to  sup- 


Second  Distbict — August,  1916.  511 


Romberg  v.  Int.  Ind.  Tel.  A  Teleg.  Co.,  200  111.  App.  609. 


port  that  position.  It  is  assumed  that  those  cases,  if 
accepted  as  authority,  control  the  decision  here.  In 
the  Belleville  Savings  Bank  case,  supra,  there  was  an 
expressed  provision  in  the  trust  deed:  **That  no 
holder  of  any  bonds  or  coupons  should  have  the  right 
to  institute  any  action  at  law  upon  any  coupon,  or  in- 
stitute any  suit  or  proceedings  in  equity,  or  otherwise, 
under  said  instrument  except  in  case  of  refusal  on  the 
part  of  the  trustee, ' '  etc.  In  the  Boley  case,  supra,  the 
trust  deed  provided  that:  ** Under  no  circumstances 
shall  the  holder  of  any  bonds  or  coupons,  or  any  num- 
ber of  such  holders,  have  any  right  to  institute,  any 
action  at  law  upon  any  coupon  or  coupons,  or  other- 
wise, or  any  suit  or  proceedings  in  equity  or  otherwise, 
under  this  indenture,  for  the  purpose  of  enforcing  any 
payment,  covenant  or  remedy  herein,  or  in  said  bonds 
contained,  *  *  •  except  in  case  of  refusal  on  the 
part  of  the  trustees,*'  etc.  In  those  two  cases  these 
restrictions  were  held  binding  on  the  holder  of  cou- 
pons. But  in  the  Boley  case  the  court  said  on  page 
313 :  * '  Provisions  of  this  kind  are  to  be  strictly  con- 
strued, ' '  citing  many  authorities. 

Appellees  say  they  are  willing  to  concede  that  their 
right  of  recovery  depends  upon  whether  or  not  there 
are  any  restrictions  in  the  trust  deed,  which  deprive 
them  of  their  common-law  right  of  action,  and  insist 
there  are  no  such  restrictions.  Without  further  inves- 
tigation or  discussion,  we  will  assume  that  the  two 
above  cited  Appellate  cases  are  good  law,  and  discuss 
the  question  left  by  counsel  for  our  consideration 
whether  there  are  any  such  restrictions  contained  in 
the  trust  deed. 

The  parts  of  that  instrument  deemed  by  appellant 
material  to  this  inquiry  are  as  follows:  It  covers  all 
the  property  of  appellant  wherever  situated;  recites 
that  it  is  made  ^  *  for  the  equal  pro  rata  use,  benefit  and 
security"  of  all  owners  of  bonds  issued  thereunder, 
''without  preference  or  priority  of  one  bond  over  an- 
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other,  by  reason  of  priority  in  time  of  issue  or  negotia- 
tion thereof,  or  otherwise**;  provides  that  in  ease  of 
default  in  interest  payment  the  holders  of  a  majority 
in  amount  of  the  bonds  may,  by  an  instrument  in 
writing,  notify  the  trustee  of  such  default  and  declare 
the  principal  and  all  said  bonds  due  and  payable  and 
request  the  trustee  to  proceed  under  the  trust  deed 
*  *  for  the  collection  of  the  principal  and  interest  of  said 
bonds '  * ;  that  the  trustee  might  forthwith  demand  and 
take  possession  of  all  the  property  conveyed,  and  as 
the  attorney  in  fact  or  agent  of  appellant,  or  in  his  own 
name,  as  trustee,  have,  hold,  use,  manage,  operate  and 
enjoy  the  same,  with  other  provisions  as  to  method  of 
management,  and  that  the  trustee  shall  apply  the  net 
income  without  preference,  priority  or  distinction  of 
one  bond  over  another,  ratably  and  equally  to  the  pay- 
ment of  the  principal  and  interest  of  said  bond;  that 
the  trustee  with  or  without  entering  into  possession  of 
said  property,  as  aforesaid,  *'may  proceed  to  protect 
and  enforce  the  rights  of  all  of  the  said  bondholders 
under  these  presents  by  appropriate  suit  or  suits  in 
equity  or  at  law'*  as  it  might  be  advised,  with  other 
provisions  for  a  receiver,  etc.  It  is  provided :  *  *  That 
no  holder  or  holders  of  any  of  said  bonds  or  coupons 
shall  have  the  right  to  institute  any  proceedings  of 
whatever  character  or  kind  for  the  foreclosure  of  this 
indenture,  or  the  execution  of  the  trusts  hereof,  or  for 
the  appointment  of  a  receiver,  or  for  any  other  remedy 
under  this  trust  deed,  without  first  giving  notice  in 
writing  to  the  said  trustee,**  etc.  (No  such  notice  was 
given. )  Then  follows  provisions  as  to  indemnity  to  be 
furnished  the  trustee,  and  manner  of  procedure;  and 
further  provided :  * '  That  neither  the  said  trustee  nor 
the  holder  or  holders  of  any  of  said  bonds,  or  any  of 
the  said  interest  coupons  intended  to  be  hereby  se- 
cured, shall  institute  any  suit,  action  or  proceeding  for 
the  foreclosure  thereof,  or  for  the  appointment  of  a 
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receiver  otherwise  than  upon  the  terms  and  conditions 
and  in  the  manner  herein  provided.'' 

These  are  all  the  provisions  relied  on  by  appellant  in 
support  of  its  claim  of  stipulations  in  the  trust  deed 
barring  these  suits  at  law.  There  is  nothing  in  the 
trust  deed  that  expressly  forbids  the  holders  of  cou- 
pons to  bring  actions  at  law  thereon.  We  think  the  law 
is  correctly  stated  in  Jones  Corporate  Bonds,  section 
340,  quoted  in  49  L.  E.  A.  (N.  S.),  page  160,  as  follows : 

'*The  fact  that  a  railroad  mortgage  empowers  the 
trustees,  upon  the  written  request  of  the  holders  of 
bonds  to  a  specij&ed  amount,  after  breach  of  the  condi- 
tion, to  sell  the  property  is  no  defense  to  a  suit  at  law 
upon  the  bonds  or  coupons  after  they  are  payable.  The 
bonds  are  the  principal  debt,  and  the  mortgage  is  only 
an  incidental  security.  The  remedies  at  law  and  in 
equity  do  not  clash  and  destroy  each  other,  but  exist 
together.  •  •  *  The  mortgage  might  positively,  or 
perhaps  impliedly,  take  away  from  the  bondholder  his 
right  of  action  at  law  upon  the  bonds  or  coupons ;  but 
the  common-law  right  to  enforce  these  obligations  re- 
mains if  not  so  taken  away. ' ' 

Many  other  authorities  on  the  subject  are  collected  in 
the  note  to  L.  R.  A.  above  referred  to.  The  trust  deed 
under  consideration  in  the  present  case  does  not  ex- 
pressly take  away  the  right  of  action  at  law  on  these 
bonds.  The  only  question  is  whether  it  impliedly  takes 
it  away.  We  do  not  decide  that  it  might  be  taken  away 
by  implication.  An  examination  of  the  authorities 
leaves  that  question  at  least  ^oubtful;  but  even  if  it 
could  be,  there  is  no  such  implication  in  the  trust  deed 
under  consideration  except  that  arising  from  the  evi- 
dent intention  that  all  the  bondholders  should  share 
equally  in  the  proceeds  of  appellant  ^s  property  if  it  be- 
came necessary  to  enforce  payment  by  resorting  to  the 
trust  deed.  This  implication,  as  will  be  seen  by  a  ref- 
erence to  the  authorities  cited  in  the  note  to  L.  E.  A. 
above  mentioned,  does  not  bar  a  suit  at  law  on  the 
coupons.    Whether  it  prevents  a  collection  of  a  judg- 
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ment  obtained  in  such  suit  at  law  by  levy  on  and  sale 
of  property  covered  by  the  trust  deed,  is  a  question  not 
now  before  us.  It  would  seem  from  the  published  ab- 
stract of  the  opinion  that  the  Appellate  Court  of  the 
First  District  reached  the  conclusion  here  expressed  in 
the  case  of  Kellogg  v.  Interstate  Independent  Tel.  & 
Tel.  Co.,  190  111.  App.  187.  Each  of  the  three  judg- 
ments is  affirmed. 

Affirmed. 


B.  B.  Stoddard,  Appellant,  t.  Daniel  Keefe,  Franels 
O'Nell  and  Walter  Cooney,  Drainage  Commis- 
sioners of  Drainage  District  No.  1  of  Town  of 
Hahneman,  County  of  Whiteside,  a^d  State  of 
Illinois,  Appellees. 

Oen.  No.  6,291. 

1.  Dbaiitaoe,  I  91* — when  feoHhility  of  improvement  of  drainage 
ditch  question  of  fact.  In  a  mandamus  suit  to  compel  drainage  com- 
missioners  to  so  Improve  a  drainage  ditch  as  to  prevent  overflow  on 
petitioner's  land»  the  feasibility  of  so  doing  held  to  be  a  question  of 
fact  for  the  trial  court. 

2.  Drainage,  §  87* — what  is  duty  of  drainage  commissioners  in 
construction  of  ditches.  While  drainage  commissioners  are  charged 
with  the  duty  to  furnish  a  suflicient  channel  for  a  drainage  ditch, 
if  it  can  be  reasonably  done,  they  are  not  required  to  expend  large 
sums  of  money  on  schemes  or  experiments  of  doubtful  benefit  or 
utility. 

3.  Drainage,  |  90* — when  mandamus  toiZZ  not  lie  to  compel  drain- 
age commissioners  to  make  improvements,  A  proposed  improvement 
of  a  drainage  ditch,  held  to  be  of  such  doubtful  utility  and  effective- 
ness to  prevent  overflows  as  to  Justify  the  denial  of  a  writ  of  man- 
damus to  compel  drainage  commissioners  to  make  such  improvement. 

4.  Drainage,  §  101* — what  does  not  constitute  taking  or  dam- 
aging  land.  Allowing  surface  waters  to  drain  upon  lower  lands  or 
causing   such   water,   which   would   otherwise   evaporate   or    seep 

•Sm  minolfl  Notes  Digest,  Volt.  XI  lo  XT,  and  CnmnJUitlTo  Qvartorly,  aamo 
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through  the  soil,  to  he  precipitated  upon  lower  lands  by  artificial 
drainage,  Is  not  taking  or  damaging  land,  though  without  compen- 
sation made,  in  violation  of  the  State  constitution. 

6.  DsAiNAOE,  1 91* — when  jMropoHHon  of  law  {m  duties  of  drain- 
age commUHoneri  correct.  Propositions  of  law  as  to  duties  of 
drainage  commissioners  in  determining  upon  a  system  of  drainage; 
to  keep  ditches  in  repair;  to  remedy  errors  in  location  and  con- 
struction of  ditches;  and  to  furnish  an  outlet  sufficient  to  meet 
changing  conditions  in  flow  of  water,  held  correct. 

6.  Dbainaoe,  §  91* — when  propositions  of  law  as  to  duties  of 
drainage  commissioners  in  enlarging  ditch  properly  modified.  In- 
sertion of  the  phrase  "so  far  as  practicable"  in  holdings  of  proposi- 
tions of  law  as  to  the  duties  of  drainage  commissioners  to  enlarge 
a  ditch,  sufficient  when  constructed,  so  as  to  take  care  of  additional 
flow  of  water  into  it  resulting  from  ditches  subsequently  constructed 
in  other  districts,  or  from  the  construction  of  additional  laterals  and 
more  extensiye  use  of  tile,  held  correct. 

7.  Drainage,  |  87* — what  not  duty  of  commissioners  in  altering 
construction  of  ditch.  It  Is  not  the  duty  of  drainage  commissioners 
to  so  alter  the  construction  of  a  ditch  as  to  prevent  the  overflow  of 
water  on  a  landowner's  land,  regardless  of  cost,  since  lands  in  a 
district  cannot  be  assessed  for  a  sum  greater  than  the  benefits  de- 
rived from  an  improvement 

8.  Dbainagb,  I  91* — when  action  for  writ  of  mandamus  to  compel 
drainage  commissioners  to  remedy  defective  conditions  in  ditch 
accrues.  To  entitle  a  landowner  to  a  writ  of  mandamus  to  compel 
drainage  commissioners  to  remedy  defective  conditions  in  a  ditch, 
demand  must  be  made  within  a  reasonable  time  after  the  condition 
complained  of  arises,  and  suit  brought  within  five  years  after  such 
demand. 

9.  Draiitaob,  f  91* — v^hen  statute  does  not  run  against  right  to 
bring  mandamus  to  compel  drainage  commissioners  to  remedy  defec- 
tive conditions  in  ditch.  So  long  as  a  landowner  does  not  know  the 
cause  of  the  insufficiency  of  a  drainage  ditch  and  is  diligent  in  seek- 
ing the  cause  thereof,  the  statute  of  limitations  does  not  begin  to 
run  against  a  right  to  bring  a  mandamus  suit  to  compel  the  com- 
missioners to  remedy  such  condition. 

10.  Dbainaoe,  S  91* — when  statute  not  bar  to  mandamus  suit  to 
compel  commissioners  to  repair  ditch.  If  the  insufficiency  of  a 
drainage  ditch  is  due  to  failure  to  keep  it  in  repair,  the  statute  of 
limitations  is  no  bar  to  a  mandamus  suit  to  compel  the  commis- 
sioners to  remedy  such  condition. 

11.  D&AiNAOB,  I  90* — when  commissioners  may  be  compelled  to 
remedy  defective  conditions  in  drainage  ditch.    It  is  not  a  defense 

•See  nUnole  Notes  Diceet,  Tele.  XI  lo  XT,  and  Oipniil#ttTe  ^aaaierly, 
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to  a  mandamus  suit,  to  compel  drainage  commissioners  to  remedr 
defective  conditions  of  a  ditch,  that  lands  In  the  district  other  than 
those  of  the  petitioner  are  sufficiently  drained  and  will  not  be  bene- 
fited by  the  Improvement  sought  by  the  petitioner. 

12.  Drainage,  |  87^ — when  commi$Honer$  no  right  to  gpill 
water  from  ditch.  Drainage  commisslonen  have  no  right  to  collect 
waters  ftom  lands  distant  from  their  district,  convey  them  in  arti- 
ficial channels  and  spill  them  in  large  quantities  upon  lands  in 
their  district  out  of  the  natural  course  of  their  drainage. 

13.  Dbainaoi,  1 91^ — when  petition  for  writ  of  mandamue  prop- 
erly diamiBMed.  A  petition  for  writ  of  mandamus  to  compel  drain- 
age commissioners  to  remedy  a  defective  condition  in  a  ditch,  held 
properly  dismissed  where  such  condition  existed  more  than  five 
years  before  filing  of  the  petition,  and,  if  the  petitioner  did  not  know 
of  it  before  such  period,  It  was  so  obvious  that  he  should  have 
known  of  it 

14.  Maitdahtjb,  f  6* — when  lie$.  Mandamus  lies  only  where  there 
is  a  dear  legal  right  to  have  an  act  performed  which  it  is  the  de- 
fendants' duty  to  perform  in  the  manner  asked. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the  Hon. 
Fbank  D.  Raksat,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.    Affirmed.    Opinion  filed  August  10,  1916. 

M.  A.  Stiveb  and  CiiYDE  Sbhth,  for  appellant. 
Cabl  E.  Sheidok,  tot  appellees. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
conrt. 

This  is  an  appeal  from  a  judgment  rendered  against 
the  petitioner,  B.  B.  Stoddard,  in  a  mandamus  suit 
prosecuted  by  him  against  appellees,  as  commissioners 
of  a  drainage  district  organized  under  our  Farm 
Drainage  Act,  to  compel  them  to  widen,  straighten, 
deepen  and  repair  their  main  ditch  from  the  right  of 
way  of  the  C.  B.  &  Q.  E.  E.  Co.,  to  its  outlet  in  Green 
Eiver,  about  two  and  one-fourth  miles,  so  as  to  prevent 
overflow  and  damage  to  appellant's  half  section  of 
farm  land  abutting  that  part  of  the  ditch.    The  case 

•See  niinois  Notes  Dlseet»  ToU.  XI  lo  XV,  and  CnmnUittTe  <)aarterix, 
topic  Mid  eectton  mimbe?. 
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was  tried  by  the  court  without  a  jury  on  pleadings, 
stipulations  and  evidence,  presenting  the  questions: 
(1)  Whether  the  part  of  the  ditch  sought  to  be  im- 
proved is  now  reasonably  sufficient  for  the  purpose  for 
which  it  is  used!  (2)  Wliether  appellant's  land  has 
been  damaged  by  overflow  because  of  an  insufficiency 
of  that  part  of  the  ditch?  (3)  Whether,  if  that  part 
of  the  ditch  is  insufficient,  it  ton  reasonably  be  en- 
larged and'  its  present  banks  raised  in  the  manner 
demanded  by  appellant!  (4)  If  the  above  three  ques- 
tions are  answered  in  the  affirmative,  whether  appel- 
lant is  barred  by  the  statute  of  limitations  or  by  laches 
from  demanding  in  this  proceeding  the  relief  sought? 
The  controlling  questions  are  of  fact,  upon  which  the 
court  heard  much  testimony.  It  appeared  that  prior 
to  1881  there  was  about  25,000  acres  of  land  near 
Green  Eiver  that  was  for  a  large  part  uncultivatable 
because  of  swamps  and  ponds,  and  therefore  of  little 
value;  that  it  was  capable  of  drainage  into  Green 
Eiver  by  artificial  means  through  large  open  ditches 
which  would  furnish  outlets  for  tiling  (we  understand 
that  the  water  on  this  land  accumulated  from  surface 
drainage  with  a  natural  outlet,  so  far  as  it  had  an  out- 
let, into  Green  Eiver);  that  in  1881  appellees'  farm 
drainage  district  embracing  about  7,000  acres  near  the 
river  was  organized,  including  all  of  sec.  32,  T.  19  N., 
E.  7,  in  Whiteside  county,  Illinois,  the  east  half  of 
which  section  is  now  owned  by  appellant;  that  some 
work  was  done  with  teams  and  scrapers  at  about  that 
time  to  construct  a  channel  that  would  somewhat  con- 
fine surface  water  in  its  course  over  that  territory  to 
the  river ;  that  afterwards  in  1885  a  classification  of  the 
lands  in  this  district  for  the  purpose  of  assessments 
for  improved  drainage  was  made,  in  which  classifica- 
tion the  east  half  of  said  section  was  set  down  at  90 
and  the  west  half  at  70 ;  100  would  indicate  the  highest 
assessment  per  acre  to  be  made  in  the  district.  The 
scale  of  classification  of  all  the  lands  ranged  from  5  to 
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100,  therefore  we  suppose  the  east  half  of  section  32 
was  mostly  unfit  for  cultivation  and  was  presumed  to 
be  greatly  benefited  by  the  proposed  improvement, 
though  not  necessarily  all  of  it,  even  when  tiled  into 
the  drainage  ditch,  fit  to  raise  a  com  crop  in  a  wet 
season.  One  Phebe  Carter  then  owned  the  whole  sec- 
tion and  paid  her  assessment.  A  ditch  with  a  twenty- 
five  foot  bottom  down  to  sand  was  constructed  from 
the  upper  part  of  the  district  to  its  southern  boundary 
at  the  south  line  of  said  section  32,  and  thence 
south  about  half  a  mile  to  Green  Biver.  It  extended 
along  the  entire  east  line  of  said  section  32.  At  about 
this  time  three  other  drainage  districts  were  formed 
embracing  the  rest  of  said  25,000  acres  of  wet  lands, 
and  contracts  were  made  between  the  commissioners 
of  appellees'  district  and  the  commissioners  of  said 
other  districts  respectively,  permitting  connection  with 
the  main  channel  of  appellees'  district.  Before  1899, 
the  last  of  these  improvements  was  completed  and  the 
entire  water  from  the  whole  territory  was  discharging 
through  this  main  channel  of  appellees'  district  from 
artificial  drains  the  same  as  now,  except  no  doubt  from 
time  to  time  the  flow  of  water  was  affected  by  different 
owners  of  land  in  the  various  districts  tiling  into  the 
open  ditches. 

In  the  part  of  the  ditch  here  sought  to  be  improved 
the  volume  of  water  is,  and  all  the  time  has  been,  at 
times  so  large  that  reliance  must  be  placed  on  the 
banks  elevated  by  the  deposit  of  soil  in  excavating  the 
ditch  to  confine  it  to  the  artificial  channel.  Appellant 
bought  all  of  said  section  32  in  1899,  and  sold  the  west 
half  of  it  in  1912.  In  August,  1914,  he  served  notice 
on  appellees  that  the  main  ditch  from  the  right  of  way 
of  the  railroad  south  to  its  outlet  is  not  of  sufficient 
width,  depth  and  capacity  to  furnish  ample  and  suffi- 
cient drainage  to  his  land  and  other  tributary  lands, 
and  to'  prevent  wash  and  overflow,  and  that  he  there- 
fore demands  that  appellees  proceed  to  deepen,  widen 
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and  straighten  the  ditch  and  make  sxiffident  banks 
thereto  so  that  it  will  be  of  sufficient  width,  depth  aad 
capacity  to  furnish  the  necessary  outlet  to  drain  peti- 
tioner's lauds  and  other  tributary  lands,  and  prevent 
wash  and  overflow.  Appellees,  failing  to  comply  with 
this  demand,  this  suit  was  commenced  to  the  April 
term,  1915,  of  the  Circuit  Court  of  Whiteside  county. 
The  petition  filed  prayed  that  appellees  be  compelled 
to  make  the  improvement,  using  language  substantially 
the  same  as  used  in  the  demand.  Answers  were  filed, 
among  other  defenses  setting  up  the  statute  of  limita- 
tions, but  the  case  was  tried  on  a  stipulation  that  all 
evidence  might  be  received  which  would  have  been 
competent  and  admissible  upon  proper  pleadings 
either  on  the  part  of  the  petitioner  or  respondents.  It 
was  not  sought  on  the  hearing  to  compel  any  improve- 
ment substantially  other  or  different  from  that  desig- 
nated in  the  demand,  and  the  argument  here  rests  on 
the  proposition  that  substantially  that  improvement 
should  be  ordered  by  the  writ  of  mandamus. 

It 'is  clear  that  appellant's  farm  has  been  benefited 
by  the  improvement  and  become  valuable  farm  land, 
but  that  crops  grown  on  a  portion  thereof  are  subject 
to  damage  from  floods  in  extremely  wet  seasons,  es- 
pecially corn  crops.  He  testified  that  during  the  fifteen 
years  that  he  had  owned  the  land  he  had  seen  it  over- 
flowed three  times,  and  had  seen  the  effects  of  over- 
flow probably  six  or  eight  times.  (He  does  not  reside 
on  the  farm.)  Another  witness  testified  that  it  over- 
flowed at  some  time  during  the  year  about  eight  times 
in  the  last  ten  years.  Some  of  these  times  were  in  the 
early  spring  when  most  of  such  lands  overflowed  with- 
out damage.  In  1915,  after  this  suit  was  begun  but 
before  the  trial,  the  tenant  on  the  place  lost  from  flood 
a  considerable  portion  of  his  com  crop.  In  the  present 
condition  of  drainage  an  extreme  wet  season  will  be 
unfavorable  to  cropping  a  part  of  the  premises.    Be- 
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cause  of  such  danger  some  considerable  part  may  have 
to  be  devoted  to  pasture  or  hay  land,  which  temporary 
floods  do  not  so  much  damage.  Lands  of  that  kind  are 
of  less  market  value  than  if  capable  of  all  farm  uses. 
Much  testimony  is  devoted  to  the  real  occasion  of 
this  water  on  appellant's  land.  Appellant's  evidence 
tends  to  show  that  the  main  ditch  is  not  deep  enough  or 
wide  enough,  and  the  banks  are  not  high  enough  to  con- 
fine the  waters  in  extreme  wet  times,  and  that  there  is 
a  break  in  the  banks  above  appellant's  lands  where  the 
water  flows  through  in  large  quantities  and  down  a 
natural  depression  upon  his  premises.  Appellees'  evi- 
dence tends  to  show  that  the  condition  of  appellant's 
lands  complained  of  is  due  to  many  causes :  From  the 
waters  setting  back  from  Green  River  in  the  main 
ditch,  and  failure  of  traps  on  appellant 's  tile  drains  to 
check  the  intake  because  they  were  permitted  to  get  out 
of  repair;  that  the  banks  of  the  ditch  are  often  get- 
ting out  of  repair  by  reason  of  work  of  muskrats  and 
other  causes,  and  waters  break  through  at  various 
places.  Appellees  also  claim  that  it  is  impossible  that 
the  water  comes  from  an  overflow  at  the  north,  as 
claimed  by  appellant.  Their  witnesses  also  testify  to 
what  is  common  knowledge  of  people  living  in  this  part 
of  Illinois,  that  the  summer  of  1915,  which  is  used  as 
the  most  striking  example  of  damage  from  floods,  was 
an  extremely  wet  season  and  that  it  was  no  uncommon 
occurrence  that  lands  sufficiently  drained  for  ofdinarj' 
seasons  were  flooded  because  of  the  incapacity  of  the 
artificial  drainage  to  meet  the  unusual  demand.  It  is 
not  clear  just  what  was  the  occasion  of  damage  to  ap- 
pellant's lands.  His  counsel  argue,  when  their  atten- 
tion is  turned  to  the  statute  of  limitations  and  the 
defense  of  laches,  that  he  did  not  know  until  a  short 
time  before  making  his  demand  how  the  trouble  orig- 
inated or  how  it  could  be  remedied.  This  supports  the 
presumption  raised  by  other  testimony  that  those 
questions  are  quite  doubtful. 
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The  drainage  ditch  cannot  be  reduced  to  a  lower  level, 
than  Green  River,  its  outlet.  Appellees  have  no  con- 
trol over  that  river.  It  was  dredged  a  few  years  ago 
and  their  drain  washed  out  and  deepened  in  conse- 
quence thereof  and  was  substantially  improved,  but  the 
bottom  of  Green  Eiver,  as  well  as  of  appellees'  main 
ditch,  is  sandy.  The  river  filled  up  again  to  about  its 
old  level  and  conditions  now  are  about  the  same  as  be- 
fore the  dredging.  Appellant  introduced  the  testimony 
of  a  civil  engineer  that  the  part  of  the  ditch  in  question 
was  not  wide  enough  or  deep  enough,  and  he  recom- 
mended a  scheme  for  deepening  and  widening  it.  He 
admitted  that  it  could  not  be  permanently  deepened  if 
there  was  a  sand  bot|;om,  and  said  that  the  dykes 
formed  by  the  earth  thrown  up  at  the  sides  of  the  ditch 
were  necessary  factors  in  controlling  the  overflow; 
that  if  the  ditch  were  widened  and  new  dykes  con- 
structed they  would  not  for  sometime  be  as  strong  as 
the  present  dykes  that  have  healed  and  hardened  with 
age  and  the  growth  of  vegetation  and  trees.  He  rec- 
ommended that  the  dyke  on  appellant's  side  of  the 
ditch  stand  and  the  dredging  be  done  entirely  on  the 
other  side.  It  seems  clear  that  this  would  imperil  that 
landowner.  Appellees  called  witnesses,  some  educated 
as  civil  engineers  and  others  only  experienced  in  mat- 
ters of  drainage,  who  testified  that  in  their  opinion, 
everything  considered,  the  present  ditch  was  capable  of 
doing  as  effective  work  as  the  proposed  enlarged  ditch 
would  do ;  that  it  could  not  be  deepened  because  of  the 
sand  bottom  and  the  level  of  Green  River;  that  the 
banks  were  solid  and  could  easily  be  kept  in  repair, 
while  new  banks  would  require  much  time  to  get  in  firm 
condition.  It  also  appeared  that  the  expense  of  the 
proposed  enlargement  would  be  about  $12,000. 

It  would  unduly  extend  this  opinion  to  discuss  in  de- 
tail the  conflicting  evidence  as  to  the  feasibility  of 
enlarging  the  ditch  as  demanded  by  appellant.  It  was 
a  question  of  fact  to  be  decided  by  the  trial  court  after 
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seeing  the  witnesses  and  hearing  them  testify.  Appel- 
lees are  charged  with  a  duty  to  furnish  a  suflScient 
channel,  if  it  can  reasonably  be  done.  They  are  not 
required  to  expend  large  sums  of  money  on  some 
scheme  of  very  doubtful  benefit.  The  court  in  this  pro- 
ceeding was  not  authorized  to  compel  a  costly  improve- 
ment that  the  evidence  shows  was  an  experiment  quite 
as  likely  to  result  in  no  benefit  as  otherwise. 

As  we  read  the  evidence  it  shows  that  the  part  of  the 
ditch  in  question  is  not  now  sufficient  to  perfectly  an- 
swer the  purpose  for  which  it  is  used ;  that  appellant's 
land  has  been  damaged  by  overflow  of  water  that  could 
have  been  prevented  by  an  ideal  ditch;  that  it  is  im- 
possible to  construct  an  ideal  ditch  that  will  protect 
appellant's  lands  and  other  lands  similarly  situated 
because  of  the  high  level  of  the  Green  River  bottom 
and  of  the  sand  subsoil  under  appellees'  ditch;  that 
whether  the  ditch  remains  at  its  present  width,  or  is 
increased  to  a  greater  width,  there  will  troubles  arise 
from  time  to  time  from  breaking  of  the  banks  in  high 
water,  either  from  above  or  backing  up  from  below, 
and  that  such  troubles  will  have  to  be  constantly 
guarded  by  the  drainage  commissioners  and  the 
owners  of  lands  subject  to  overflow;  that  the  change 
demanded  by  appellant  is  in  the  nature  of  an  experi- 
ment of  very  doubtful  utility  and  therefore  that  appel- 
lees were  justified  in  refusing  to  make  it,  and  much 
less  would  the  court  have  been  authorized  in  this  man- 
damus proceeding  to  compel  it. 

Appellant  urges  that  casting  water  upon  one's  prem- 
ises is  a  taking  or  damaging  of  property,  and,  if  with- 
out compensation,  is  in  violation  of  our  constitution, 
citing  cases  where  properties  have  been  so  wrongfully 
damaged,  and  says  that  the  water  complained  of  here 
is  not  from  surface  drainage  of  the  7,000  acres  of  land 
within  the  district,  but  comes  from  other  lands.  We 
do  not  see  much  application  of  this  argument  to  the 
facts  of  this  case.    As  before  said,  we  suppose  it  is  all 
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a  matter  of  surface  drainage  and  not  a  question  of  dis- 
posing of  waters  that  come  from  subterranean  lakes 
and  streams.  Owners  of  lower  lands  are  subject  with- 
out redress  to  damage  from  surface  drainage  of  higher 
lands  owned  by  others,  even  though  waters  are  pre- 
cipitated upon  the  lower  lands  by  artificial  drainage 
that  would  otherwise  evaporate  or  seep  through  the 
Boil.  This  principle  was  established  in  the  case  of  Peck 
V.  Herrington,  109  111.  611,  and  has  been  repeatedly 
rea£Srmed  in  later  Illinois  cases  citing  that  case. 

The  court,  at  the  instance  of  appellant,  held  as  law 
as  follows  except  by  the  insertion  of  the  phrase,  **So 
far  as  practicable,'^  which  in  the  following  statement 
we  have  inclosed  with  brackets,  that:  *'It  is  the  duty 
of  drainage  commissioners  to  determine  upon  a  sys- 
tem of  drainage  which  shall  provide  main  outlets  of 
ample  capacity  for  the  waters  of  the  district,  having  in 
view  the  future  contingencies  as  well  as  the  present,'* 
and  **to  keep  the  ditches  of  the  district  in  repair,'' 
and:  *'If  it  shall  be  found  that  by  reason  of  error  in 
the  location  or  construction  of  the  ditches,  or  any  of 
them,  or  from  any  other  causes,  the  lands  of  the  dis- 
trict are  not  drained  or  protected  as  contemplated,  or 
some  of  them  receive  partial  or  no  benefit,  it  is  the 
duty  of  the  commissioners  to  use  the  corporate  funds 
of  the  district  to  carry  out  the  original  purpose  to  the 
end  that  all  the  lands  so  far  as  practicable  shall  receive 
their  proper  and  equal  benefits  as  contemplated  when 
the  lands  were  classified. ' '  That  if  when  defendants ' 
district  was  first  established  its  outlet  was  of  sufficient 
capacity  for  the  then  demand,  and  afterwards  ditches 
of  great  length  and  capacity  of  other  drainage  dis- 
tricts were  permitted  to  empty  into  defendants'  ditch 
and  thereby  burden  it  beyond  its  capacity,  it  would  be 
the  duty  of  defendant  commissioners  **to  correct  said 
insufficiency  [as  far  as  practicable]  and  furnish  an  out- 
let or  outlets  of  sufficient  capacity  for  the  increased 
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volume  of  water  carried  into  it" ;  that  *4f  the  demands 
upon  the  outlet  of  a  drainage  district  continue  to  grow 
and  its  relative  capacity  continues  to  diminish,  the 
obligation  of  the  commissioners  to  furnish  an  outlet  of 
sufficient  capacity  correspondingly  continues";  that  if 
the  outlet  was  originally  of  ample  capacity,  still,  if  the 
demands  upon  it  either  because  of  other  lands  being 
drained  into  it  by  other  drainage  ditches,  or  by  more 
minute  drainage  into  existing  ditches,  as  for  instance 
by  more  extensive  use  of  tile  or  additional  laterals,  so 
increased  as  that  it  becomes  insufficient,  the  duty  to 
furnish  an  outlet  of  ample  capacity  continues  and  re- 
quires the  commissioners  to  improve  such  ditch  so  as 
to  fulfil  that  duty.    [So  far  as  practicable.] 

On  the  question  of  the  statute  of  limitations  and 
laches,  the  court  refused  to  hold  for  appellant  that  a 
cause  of  action  to  petition  for  mandamus  did  not  ac- 
crue until  a  demand  had  been  made  upon  respondents 
to  perform  the  duty  which  is  the  object  of  the  man- 
damus suit,  and  that  the  petitioner  was  not  required  to 
make  such  demand  until  he  had  notice  of  the  facts  upon 
which  this  duty  is  based,  and  that  he  has  in  law  five 
years  within  which  to  make  a  demand  after  notice  of 
the  default,  or  that  he  has  a  reasonable  time  within 
which  to  make  a  demand  after  he  has  notice  of  the  con- 
ditions which  he  seeks  to  have  remedied  through  his 
mandamus  suit,  and  substituted  the  proposition  that 
^  *  Demand  must  be  made  within  a  reasonable  time  after 
the  condition  complained  of  arises,  and  suit  brought 
within  five  years  after  such  demand."  The  court  held 
appellant's  propositions  that  if  the  outlet  in  question 
was  gradually  becoming  insufficient  and  the  petitioner 
and  respondents  did  not  know  the  cause,  but  were  rea- 
sonably diligent  in  seeking  to  find  the  cause,  but  failed 
to  do  so,  then  so  long  as  this  was  the  fact  the  statute  of 
limitations  would  not  run  against  this  mandamus  suit ; 
that  *  *  If  the  alleged  insufficiency  of  the  outlet  is  due  to 
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a  failure  to  keep  the  same  in  repair,  the  statute  of  lim- 
itations is  not  a  bar  to  this  action";  that  ^*It  is  not  a 
good  defense  to  this  petition  that  other  lands  in  the 
district  are  sufficiently  drained  and  will  not  be  bene- 
fited by  the  improvement  sought  by  petitioner'^;  that 
the  defendant  district  '*has  no  legal  right  to  collect 
waters  from  lands  miles  away  and  convey  them  in  arti- 
ficial channels  and  spill  them  in  large  quantities  upon 
petitioner's  lands  oui  of  the  natural  course  of  their 
drainage/' 

The  court  held  the  law  fixing  appellees'  duty  as 
claimed  by  appellant  with  the  exception  of  holding  that 
appellees  were  only  required  to  act  **so  far  as  prac- 
ticable." Appellant  argues  that  the  question  of 
practicability  does  not  enter  into  the  case ;  for  instance, 
that  the  court  should  not  have  concerned  itself  witE  the 
question  of  cost ;  that  there  was  an  imperative  duty  on 
the  defendant  commissioners  regardless  of  feasibility, 
practicability,  or  costs.  We  do  not  take  this  view  of 
the  law.  The  commissioners  certainly  could  not  have 
assessed  the  lands  of  the  district  for  a  greater  sum 
than  the  entire  benefit  to  the  district  because  it  could 
assess  no  landowner  in  excess  of  the  benefits  to  his 
lands.  {People  v.  Chicago  d  L  Traction  Co.,  267  111. 
510;  Drainage  District  No.  One  v.  Dowd,  132  111.  App. 
499,  506. )  We  have  no  occasion  to  determine  here  the 
law  as  to  appellees'  duties  as  held  by  the  court  other 
than  as  just  stated,  but  we  think  on  the  authority  of 
Latham  v.  Hollaml,  133  HI.  App.  144;  Peotone  dt  M.  U. 
Drain.  Dist.  v.  Adams,  163  111.  428;  People  v.  Henry, 
236  HI.  124,  the  holding  was  correct  on  that  question, 
as  well  as  to  the  propositions  asked  by  appellant  as  the 
one  to  which  he  objects. 

We  are  of  the  opinion  also  that  the  court  correctly 
held  the  law  on  the  question  of  the  statute  of  limita- 
tions and  laches  {Meents  v.  Reynolds,  62  111.  App.  17, 
23)  where  this  court  said,  citing  authorities:  ** There 
is  as  much  need  for  the  application  of  the  statute  of 
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repose  in  this  class  of  cases  as  in  others.''  These  hold- 
ings of  law  do  not  enahle  ns  to  determine  on  which 
gronnd  the  court  dismissed  the  petition.  We  think  the 
record  fairly  shows  that  the  present  condition  com- 
plained of  is  not  substantially  different  from  what  it 
was  in  1899  when  appellant  purchased  the  land.  If  the 
ditch  is  obviously  too  small,  it  was  then  so,  and  if  it  is 
reasonably  certain  it  should  be  remedied  in  the  way 
petitioner  demands,  it  should  have  been  then  so  reme- 
died; and  if  the  defendant  did  not  know  of  the  trouble 
more  than  five  years  before  beginning  this  action,  he 
should  have  known  of  it  if  it  was  certain  and  obvious, 
as  he  now  claims ;  and  if  the  court  adopted  his  view  of 
the  damage,  its  cause  and  its  remedy,  he  might  well 
have  held  him  barred  by  the  statute  of  limitations  or 
laches.  If,  on  the  other  hand,  the  court  took  the  view 
of  the  facts  that  we  have  hereinbefore  expressed,  the 
petition  was  properly  dismissed  without  regard  to  the 
question  of  laches. 

It  is  settled,  ofl^repeated  law  that  mandamus  lies 
only  where  there  is  a  clear  legal  right  to  have  an  act 
performed;  an  act  that  it  is  the  defendant's  duty  to 
perform.  It  does  not  lie  in  a  doubtful  case.  The  re- 
lator must  show  a  clear  legal  right  to  have  the  thing 
sought  by  it  done,  and  in  the  manner  asked.  {Swigert 
V.  County  of  Hamilton,  130  HI.  538,  549 ;  Chicago  &  E. 
/.  R.  Co.  V.  People,  222  111.  396;  McGa/m  v.  People, 
194  HI.  526.)  We  find  no  error  in  the  record,  therefore 
the  judgment  is  affirmed. 

Affirmed. 
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Fred  Pierce^  Appellee^  y.  Tillage  of  North  UtieSy 

Appellant. 

een.  No.  6^394.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Bdoab 
Eldbedob,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Affirmed.    Opinion  filed  August  10,  1916. 

Statement  of  the  'Case. 

Action  by  Fred  Pierce,  plaintiff,  against  Village  of 
North  Utica,  defendant,  on  a  contract  for  services. 
From  a  judgment  for  plaintiff,  defendant  appeals. 

The  defendant  contracted  to  pay  the  plaintiff  three 
dollars  a  day  to  take  charge  of  one  afflicted  with  small- 
pox, who  was  confined  in  a  house  in  the  village. 

The  house  was  quarantined  and  a  police  officer 
brought  food  to  plaintiff  and  the  patient.  The  plain- 
tiff took  charge  of  the  food  and  remained  in  the  house, 
making  sure  of  the  desired  end  that  no  one  should  be 
permitted  to  come  in  contact  with  the  sick  man. 

Melville  W.  Clabk,  for  appellant. 

W.  A.  Pannbck,  for  appellee. 

Mr.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Municipal  corporations,  f  158* — tohen  power  to  make  contract  for 
nursing.  A  village  has  the  power  to  make  a  valid  contract  with 
one  to  act  as  attendant  upon  a  smallpox  patient  and  to  make  his 
quarantine  effective. 

•See  lUlnoifl  Notes  Dls««t*  Vols.  XI  to  XV,  ftad  dtmvlafthro  Qnaiicrlx,  HMte 
tople  and  toetlon  nnmlMr. 
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Henry  6.  Heren^  Appellee^  y.  Illinois  Central  Railroad 
Company  and  Peoria  &  Pekin  Union  Railway  Com- 
pany^ A^ppellants. 

Gen.  No.  6,298.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Clyde 
B.  Stonk,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Reversed  and  remanded.    Opinion  filed  August  10,  1916. 

Statement  of  the  Case. 

Action  by  Henry  G.  Heren,  plaintiflF,  against  the  Illi- 
nois Central  Eailroad  Company  and  the  Peoria  &  Pe- 
kin Union  Railway  Company,  defendants,  for  personal 
injnries  sustained  by  being  struck  by  a  locomotive. 
From  a  judgment  for  plaintiff,  defendants  appeal. 

Stevens,  Millbb  &  Elliott,  for  appellants ;  John  G. 
Drennan,  of  counsel. 

Weil  &  Babtlbt,  for  appellee. 

Mr.  Justice  Cabnbi^  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision^ 

Masteb  akd  sEBYAirr,  f  683* — when  evidence  insujfldent  in  action 
hy  railroad  employee  for  personal  injuries.  In  an  action  by  a  sec- 
tion man  for  injuries  sustained  by  being  struck  by  a  locomotive  in 
a  switch  yard»  where  he  testified  that  as  he  was  crossing  a  track 
seven  feet  in  front  of  a  standing  engine  it  sudd^ily  started  without 
warning  and  ran  into  him,  and  the  engineer,  fireman  and  head 
brakeman,  all  on  the  engine,  testified  that  the  plaintiff  attempted 
to  cross  the  track,  without  looking,  thirty-five  feet  in  front  of  the 
engine,  which  was  moving  six  to  eight  miles  an  hour,  and  that  the 
bell  was  ringing  and  whistle  was  blown,  a  verdict  for  the  plaintiff 
held  to  be  so  manifestly  against  the  weight  of  the  evidence  aa  to 
require  a  reversal. 

«8ee  niiiioifl  Notes  Digest,  Vols.  XI  to  XV,  and  Cvmnlattve  Qnarierl^, 
topic  and  oection  namber. 
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Barrell  v.  Lake  Forest  Water  Co.,  200  lU.  App.  629. 


Flnley  Barrell^  Appellant,  y.  Lake  Forest  Water  Com- 
pany, Appellee. 

Gen.  No.  6,802.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Lake  county;  the  Hon.  Claibk 
H  ESdwajids,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.    Reversed.    Opinion  filed  August  10,  1916. 

Statement  of  the  Case. 

Bill  by  Finley  Barrell,  complainant,  against  Lake 
Forest  Water  Company,  a  public  service  corporation, 
defendant,  to  restrain  it  from  shutting  off  the  water  on 
complainant's  premises  because  of  his  failure  and  re- 
fusal to  pay  a  bill  rendered  for  water  furnished  in  the 
months  of  July,  August  and  September,  1913,  alleged 
to  greatly  exceed  the  amount  he  had  used  in  that 
period.  From  an  order  dissolving  a  temporary  injunc- 
tion, complainant  appeals. 

There  was  a  prior  hearing  on  a  motion  to  dissolve 
this  same  injunction,  in  which  the  motion  was  allowed 
and  appeal  to  this  court  by  the  water  company.  The 
order  overruling  the  motion  to  dissolve  was  reversed 
and  the  court  remanded  the  cause  for  another  hearing 
on  that  motion.  The  opinion  was  reported  (not  in 
full)  in  191  lU.  App.  269. 

On  reinstatement  of  the  case,  other  aflBdavits  were 
read  covering  the  suggestions  found  in  the  opinion, 
and  indicating  a  sharp  controversy  as  to  many  mate- 
rial facts.  The  question  before  the  trial  court  on  this 
motion  was  whether  the  status  quo  should  be  main- 
tained pending  a  final  hearing. 

Fredebigk  Sasb  and  A.  F.  BiAUBisiir,  for  appellant. 

CooKB,  Pope  ft  Pope,  for  appellee. 

Vol.  cc  u 
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Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Decision. 

1.  iNJxmcnoN,  §  273* — ichen  temporary  injunction  diisolved. 
Whether  a  temporary  injunction  should  be  dissolved  or  remain  In 
force  depends  upon  the  evidence  produced  at  the  hearing  of  a  mo- 
tion to  dissolve  such  injunction. 

2.  Injunction,  §  269* — w?iat  ia  nature  of  hearing  of  motion  to 
dissolve  temporary  injunction,  A  hearing  of  a  motion  to  dissolve  a 
temporary  injunction  is  not  a  hearing  on  the  merits. 

3.  Injunction,  §  154* — when  status  quo  preserved.  '.  Whether  the 
status  quo  shouJd  be  preserved  by  the  continuance  of  a  temporary 
injunction  depends  not  only  upon  the  probability  of  the  case  made 
on  a  hearing  to  dissolve  such  injunction,  but  also  upon  the  relative 
injury  that  might  be  sustained  by  the  parties,  by  the  action  of  the 
chancellor  in  granting  or  refusing  the  motion  contrary  to  what 
might  be  found  on  a  final  hearing  to  be  the  merits  of  the  case. 

4.  Injunction,  §  154* — when  preliminary  injunction  not  dis- 
solved. A  preliminary  injunction  against  the  interference  with  the 
water  supply  of  a  customer  of  a  water  supply  company  because  of 
the  failure  to  pay  bills  will  not  be  dissolved  where  a  hearing  on  the 
merits  is  necessary  under  the  bill,  answer  and  affidavits  in  support 
and  denial  of  the  motion,  as  the  continuance  of  the  injunction  would 
simply  preserve  the  status  quo,  and  the  loss  which  the  water  com- 
pany would  sustain  if  the  injunction  was  continued,  would  be  small 
compared  with  that  of  the  consumer  if  his  water  supply  was  cat 
oft  pending  the  hearing  on  the  merits. 

•See  nilnoifl  Note*  Dlireft,  Veil.  XI  to  XT,  mad  CnmiilAtlTo  Qvartorly, 
toplo  and  teetlon  nunbor. 
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The  People  of  the  State  of  Illinois,  Defendant  In 
Error,  y.  Frank  Barney,  Plaintiff  In  Error. 

Gen.  No.  6,336. 

1.  Iktoxioating  LIQU0B8,  |  149* — When  evidence  sufflcient  to  con- 
nect defendant  toith  offen$e.  On  a  prosecution  for  selling  intoxi- 
cating liquors  in  anti-saloon  territory,  evidence  held  sufficient  to 
connect  defendant  with  the  offense. 

2.  Intoxicating  uquobs,  |  130* — when  presumed  thai  beer  ia  in- 
toxicating. It  will  be  presumed  that  heer  sold  at  a  place  where 
intoxicating  liquors  are  sold  is  intoxicating  liquor. 

3.  Intoxicating  ijquobs,  |  151* — when  evidence  9ut/lcient  to  aiU' 
tain  conviction  for  sale  of.  On  a  prosecution  for  selling  intoxi- 
cating liquors  in  anti-saloon  territory,  evidence  held  sufficient  to 
sustain  a  conviction. 

4.  Intoxicating  liquobs — when  immaterial  whether  officer  could 
close  common  hall  to  premises  under  judgment.  Where  a  person 
is  charged  with  selling  liquor  in  anti-saloon  territory  at  a  place 
known  as  "129  North  State  street/'  which  is  a  building  with  a  com- 
mon hall  dividing  the  part  used  by  defendant  and  that  used  by 
another  person,  if  the  keeping  and  selling  of  liquor  by  the  defendant 
is  abated  it  is  immaterial  whether  the  officer  could  close  the  hall 
under  the  Judgment 

5.  Criminal  law,  f  624* — what  place  defendant  m^y  not  he 
sentenced  to  in  order  to  work  out  fine,  A  convicted  person  may  not 
be  sentenced  to  a  "county  poor  farm"  to  work  out  a  fine  under 
Kurd's  Rev.  St..  ch.  38,  iri68b  (J.  &  A.  K  3795). 

6.  Intoxicating  liquobs,  |  259* — when  judgment  of  conviction  for 
selling  intoxicating  liquor  sustained  in  part.  On  conviction  of  a 
person  for  selling  liquor  in  anti-saloon  territory,  held  that  although 
the  Judgment  was  invalid  and  must  be  reversed  in  so  far  as  it  re- 
lated to  working  out  the  fine,  if  not  paid,  on  a  "county  poor  farm," 
it  was  otherwise  valid  and  should  be  affirmed. 

Error  to  the  County  Court  of  Boone  county;  the  Hon.  David  T. 
Smiley,  Judge,  preeidlng.  Heard  in  this  court  at  the  April  term, 
1916.  Reversed  in  part  and  affirmed  in  part  Opinion  filed  August 
10,  1916. 

William  L.  Pierce  and  Alexander  J.  Strom,  for 
plaintiff  in  error. 

^8m  nilnols  Notes  Dlflrest,  Yoli.  XI  to  XV,  and  Camalatlre  l^iiartortx, 
toipic  uad  lecCloB  niunber. 


532  Appellate  Courts  of  Illinois. 

The  People  v.  Barney,  200  111.  App.  531. 

Patrick  H.  O'Donnei^l,  for  defendant  in  error. 

f 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

An  information  containing  twenty-nine  counts  was 
filed  in  the  court  below  against  Frank  Barney,  twenty- 
eight  of  which  charged  him  with  selling  liquor  in  anti- 
saloon  territory,  and  the  twenty-ninth  with  keeping  a 
room  on  the  east  side  of  North  State  street,  in  the  City 
of  Belvidere,  generally  known  as  No.  129  North  State 
street,  which  was  a  place  of  public  resort  where  intoxi- 
'  eating  liquors  were  then  and  there  sold,  in  violation  of 
the  act  concerning  anti-saloon  territory,  and  which 
place  was  therefore  a  common  nuisance.  He  was  found 
guilty  on  the  first  eight  counts  and  on  the  twenty-ninth 
count  of  said  information,  and  was  sentenced  to  fine 
and  imprisonment  under  each  count,  and  there  was  a 
judgment  abating  the  nuisance  under  the  twenty-ninth 
count.  Barney  prosecutes  this  writ  of  error  to  review 
said  judgment. 

Barney  occupied  the  second  floor  of  a  place  known  as 
No.  129  North  State  street.  The  second  story  con- 
tained two  apartments  opposite  each  other,  with  a  hall 
in  the  middle,  and  there  was  access  to  the  hall  from  the 
ground  by  stairways  both  in  the  front  and  in  the  rear. 
It  seems  that  Barney  lived  there  and  conducted  an  ice 
business  in  the  city.  Many  witnesses  went  up  either 
the  front  or  the  back  way  and  went  into  this  hall,  and 
they  were  there  met  by  Barney  or  some  other  person 
from  his  rooms  and  asked  what  they  wanted,  and  they 
were  sold  beer  and  whisky  and  the  same  was  usually, 
but  not  always,  brought  out  and  delivered  to  them  in 
the  hall,  and  this  was  in  a  remote  part  of  the  City  of 
Belvddere,  and  it  was  at  that  time  anti-saloon  territory. 
It  is  contended  that  most  of  the  witnesses  used  the 
word  *^ Barney"  only,  and  did  not  say  '*  Frank  Bar- 
ney," and  may  therefore  have  meant  some  other  per- 
son than  the  defendant.    It  was  proved  by  one  or  more 
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witnesses  that  this  was  the  place  of  business  of  Frank 
Barney,  and  that  Frank  Barney  was  in  that  place  and 
in  the  adjoining  hall.  Thereafter  many  witnesses 
spoke  of  him  as  Barney.  There  was  no  suggestion 
that  any  other  man  of  that  name  except  Frank  Barney 
was  involved  in  the  inquiry.  We  have  no  doubt  that 
the  jury  correctly  understood  the  witnesses  to  refer  to 
the  defendant,  Frank  Barney.  It  is  contended  that 
many  of  the  sales  were  proven  to  have  been  of  beer, 
without  any  statement  that  it  was  lager  beer  or  a  malt 
liquor.  It  was  held  in  Hall  v.  People,  134  111.  App.  559, 
that  the  word  '*beer^^  when  employed  in  connection 
with  sales  in  a  place  where  intoxicating  liquors  are 
usually  sold  means  an  intoxicating  drink,  and  that  is 
based  upon  Myers  v.  State,  93  Ind.  251.  See  also, 
Welsh  V.  State  (Ind.),  9  L.  R.  A.  664.  There  was 
proof  of  numerous  sales  of  whiskey  in  this  place,  and 
at  least  at  eight  different  times,  and  under  the  rule 
just  cited  it  will  be  presumed  that  the  beer  was  also 
intoxicating.  There  were  proofs  not  only  of  sale 
and  delivery  from  Barney's  room  and  in  that  hall  of 
beer  and  whisky  by  Barney  himself ,  but  there  was  also 
proof  of  sales  by  Miss  Stover,  Miss  Ballard  and  Miss 
Walls  in  Barney's  absence,  and  it  was  insisted  that  as 
this  was  not  a  regular  saloon  there  could  be  no  pre- 
sumption that  these  women  were  his  agents  or 
servants,  or  that  he  was  bound  by  their  sales.  There 
was  proof  of  sales  by  at  least  two  of  these  women  and 
delivery  of  liquor  by  them  when  Barney  was  there,  and 
we  do  not  doubt  that  they  were  sufficiently  shown  to 
be  persons  for  whose  acts  he  was  responsible.  It  may 
be  doubted  whether,  under  the  evidence,  this  was  not 
really  a  saloon.  In  the  room  first  reached  from  the 
hall  were  two  large  ice  chests  and  beer  cases  piled 
about  the  wall,  and  from  that  room  bottles  of  beer  and 
bottles  of  whisky  were  brought  whenever  called  for, 
and  some  were  sold  and  delivered  in  that  room,  and 
it  possessed  many  of  the  qualities  of  an  ordinary  sa- 
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loon,  and  was  called  by  several  witnesses  Barney's 
place  of  business.  There  were  enough  sales  of  whisky 
and  beer  proven  to  have  been  made  in  that  hall  and  in 
Barney's  room  to  justify  a  conviction  under  each  of 
the  counts  under  which  Barney  was  convicted,  and  of 
numerous  other  sales  of  whisky  and  beer,  and  the  ver- 
dict is  amply  sustained  by  the  evidence.  It  is  insisted 
that  the  hall  could  not  be  abated  under  the  last  count 
because  not  described  therein,  and  also  because  the 
people  living  on  the  other  side  of  the  building  on  that 
story  were  entitled  to  the  joint  use  thereof.  If  the 
keeping  and  selling  of  whisky  and  beer  within  Bar- 
ney 's  rooms,  which  are  strictly  and  unquestionably  129 
North  State  street,  is  abated,  there  is  no  danger  that 
any  beer  or  whisky  will  be  sold  or  delivered  in  the  ad- 
jacent hall,  and  the  question  whether  an  oflBicer  could 
close  the  hall  under  this  judgment  is  immaterial. 

In  the  judgment  it  was  also  provided  that  if  defend- 
ant did  not  pay  the  fine  and  costs  thereon  after  the 
expiration  of  his  sentence  of  imprisonment,  he  **be 
required  to  work  out  said  fine  at  the  county  poor  farm, 
situated  in  the  County  of  Boone,  in  said  State,  at  the 
rate  of  $1.50  per  day  for  each  day's  work,  pursuant  to 
the  statute  in  such  case  made  and  provided."  Para- 
graph 168b  of  the  Criminal  Code,  Hurd's  Rev.  St.  1913, 
page  899  (J.  &  A.  ^3795),  provides  that  any  person 
convicted  of  petit  larceny  or  any  misdemeanor  punish- 
able under  the  laws  of  this  State  in  whole  or  in  part  by 
fine  may  be  required  to  work  out  such  fine  and  all  costs 
in  the  workhouse  of  the  city,  town  or  county,  or  in  the 
streets  and  alleys  of  any  city  or  town,  or  on  the  public 
roads  of  the  county,  under  the  proper  person  in  charge 
of  such  workhouse,  streets,  alleys  or  public  roads,  at 
the  late  of  $1.50  per  day  for  each  day's  work.  The 
next  section  contains  directions  for  the  keeper  of  a 
workhouse,  street  commissioner,  city  marshal,  super- 
visor of  roads,  or  person  in  whose  keeping  such  con- 
victed person  shall  be  placed.    The  fourth  paragraph 
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of  section  25  of  chapter  34  of  the  Revised  Statutes 
relating  to  counties  (Cal.  111.  St.  Supp.  1916,  T12769) 
gives  the  county  boards  of  the  several  counties  power 
to  cause  to  be  provided  a  suitable  workhouse  in  which 
persons  convicted  of  oflFenses  punishable  by  imprison- 
ment in  the  county  jail  may  be  confined  and  employed, 
and  to  make  rules  and  regulations  for  the  management 
thereof.  The  court  therefore  had  power  to  sentence 
this  defendant  to  work  out  his  fine  (if  the  same  was 
not  paid)  in  a  city  workhouse,  a  town  workhouse,  a 
county  workhouse,  or  on  the  streets  or  alleys  or  on 
public  roads,  under  a  proper  person  in  charge  thereof. 
We  are  of  opinion  that  this  does  not  authorize  sen- 
tencing the  defendant  to  work  out  his  fine  on  the 
county  poor  farm,  which,  in  and  of  itself,  is  not  a  build- 
ing nor  a  place  named  in  the  statute.  If  in  Boone 
county  the  county  board  had  established  a  county 
workhouse  at  the  poor  farm,  this  defendant  could  have 
been  sentenced  to  work  out  his  fine  in  that  workhouse ; 
but  then  it  should  have  been  designated  as  the  county 
workhouse,  and  would  mean  to  work  out  his  fine  in  or 
about  the  building  designated  as  the  county  workhouse, 
and  not  to  work  it  out  upon  the  farm.  The  Legislature 
could  have  designated  the  county  poor  farm  as  a  place 
where  such  a  fine  could  be  worked  out,  but  did  not  do 
so.  If  this  judgment  had  sentenced  him  to  work  out 
the  fine  in  the  county  workhouse,  it  would  have  been 
assumed  that  there  was  such  a  place  in  the  county,  and 
no  controversy  on  that  subject  would  arise  unless  and 
until  the  sheriff  was  unable  to  deliver  him  at  such  a 
workhouse,  because  there  was  none  established  by  law. 
In  our  opinion  that  part  of  the  judgment  which  relates 
to  the  working  out  of  the  fine  is  invalid  and  must  be 
reversed,  but  that  portion  of  the  judgment  can  be  re- 
versed without  in  any  way  affecting  the  validity  of  the 
rest  of  the  judgment,  under  each  count  of  which  de- 
fendant stands  convicted. 
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The  judgment  is  therefore  reversed  so  far  as  it  pro- 
\ddes  for  working  out  the  fine  on  the  county  poor  farm, 
and  in  all  other  respects  it  is  affirmed. 

Reversed  in  part  and  affirmed  in  part. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  y.  George  P.  Powers,  Plaintiff  in  Error. 

Gen.  Np.  6,227. 

1.  Appeal  aitd  kbbok,  fi  963* — how  record  Vnoy  not  he  impeached. 
The  record  of  the  trial  court  imparts  verity  and  may  not  be  im- 
peached by  affidavits  on  appeal. 

2.  Appeal  and  ebbob,  S  930* — when  record  may  he  amended. 
Where  a  record  filed  is  incorrect,  or  omits  necessary  matter  sap- 
posed  to  have  occurred  in  the  trial  court,  the  record  can  only  be 
corrected  by  application  to  the  court  below  in  term  time,  and  the 
trial  court  has  jurisdiction  to  hear  and  determine  the  matter  at  a 
later  term,  if  there  exists  anything  to  amend  the  record  by. 

3.  Appeal  and  ebbob,  S  1346* — when  presumed  tJMt  hill  of  excep- 
tions presented  to  trial  judge  hefore  expiration  of  judgment  term. 
It  will  be  presumed  that  a  bill  of  exceptions  signed  by  a  trial  judge 
after  the  expiration  of  the  judgment  term  was  presented  to  him 
before  the  expiration  of  such  term,  where  there  is  nothing  in  the 
record  on  appeal  to  show  when  it  was  presented  to  him  and  he  did 
not  follow  the  customary  practice  of  indorsing  upon  the  bill  the  fact 
and  date  of  its  presentation  to  him  for  signature. 

4.  Appeal  and  ebbob,  S  831* — when  hill  of  exceptions  may  he  pre- 
sented to  trial  judge.  A  bill  of  exceptions  may  be  presented  to  the 
trial  judge  at  any  time  during  the  term  at  which  the  judgment  was 
rendered  without  any  previous  order  permitting  the  same  to  be  so 
presented  and  filed. 

5.  Appeal  and  ebbob,  §  839* — when  right  to  file  hiU  of  exceptions 
expires.  If  a  bill  of  exceptions  is  not  presented  during  the  term 
and  no  order  is  granted  fixing  the  time  for  its  presentation  beyond 
the  term,  the  right  to  file  such  a  bill  of  exceptions  expires  with  the 
term. 


*Re«  Illinois  Notes  Direst,  Vols.  XI  to  XY,  «(lid  CamnlAtlTo  Qnatterlj,  Hune 
topic  and  section  number. 
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6.  Appeal  and  ebbob,  S  846* — when  judge  may  receive  and  sign 
bill  of  exceptions  after  term.  Where  a  bill  of  exceptions  is  not  pre- 
sented within  the  term,  the  Judge  may  not  thereafter  receive  and 
sign  snch  a  bill  except  by  consent  of  parties,  and  the  order  of  the 
court,  by  such  consent,  in  term  time  extending  the  time. 

7.  Intoxicating  liquors,  S  161* — when  evidence  insufficient  to 
show  that  defendant  keeper  of  pldce  where  liquors  sold.  On  a  pros- 
ecution for  the  sale  of  Intoxicating  liquor,  where  It  appeared  that 
defendant  had  sold  the  premises  In  which  it  was  alleged  that  the 
liquor  was  sold  to  his  wife,  and  that  the  premises  had  been  rented 
to  another  person  to  be  used  for  the  sale  of  soft  drinks,  but  that 
defendant  had  a  desk  in  the  front  part  of  a  room  on  the  premises, 
evidence  held  insufficient  to  establish  that  defendant  was  the  keeper 
of  a  place  In  which  intoxicating  liquors  were  sold,  so  as  to  author- 
ize its  abatement  as  a  nuisance. 

8.  Criminal  law,  |  594* — when  judgment  reversed  as  a  whole. 
A  Judgment  of  conviction  for  selling  intoxicating  liquor  In  anti- 
saloon  territory  under  one  count  and  of  being  the  keeper  of  a  place 
which  is  a  nuisance  under  another  count  must  be  reversed  as  a 
whole,  where  the  defendant  is  not  guilty  under  the  latter  count. 

Error  to  the  County  Court  of  Boone  county;  the  Hon.  William 
C.  DeWolf,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Reversed  and  remanded.    Opinion  filed  August  10,  1916. 

William  L.  Pibbce  and  Alexander  J.  Strom,  for 

plaintiff  in  error. 

* 

Patrick  H.  O'Donnell,  for  defendant  in  error. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

George  P.  Powers  was  convicted  under  the  first 
count  of  an  information  charging  him  with  the  sale  of 
intoxicating  liquor  in  violation  of  the  anti-saloon  terri- 
tory act  (J.  &  A.  T[4637  et  seq.)y  and  under  the  eighth 
count  charging  him  with  being  a  keeper  of  a  place 
which  was  a  nuisance  under  the  same  act.  He  was 
sentenced  to  imprisonment  and  a  fine  under  each  count 
and  there  was  a  judgment  for  the  abatement  of  the  al- 

^See  minol*  Notes  Direst,  Vols.  XI  to  XY,  and  CvmalatiTe  Quarterly,  same 
topic  and  sect/on  number. 
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leged  nuisance.  He  has  sued  out  this  writ  of  error  to 
review  said  judgment. 

In  this  court  the  State's  Attorney  entered  a  motion 
to  strike  the  bill  of  exceptions  from  the  record,  and 
accompanied  said  motion  by  a  supplemental  record, 
duly  certified,  showing  the  order  for  the  adjournment 
of  the  term  at  which  said  conviction  was  had  in  the 
court  below.  We  took  that  motion  with  the  case.  De- 
fendant in  error  filed  affidavits  setting  up  his  version 
of  the  facts  in  the  court  below  concerning  the  presenta- 
tion and  signing  of  said  bill  of  exceptions.  The  State 's 
Attorney  moved  to  strike  said  affidavits  from  the  files 
and  we  took  that  motion  with  the  case.  The  State's 
Attorney  then  filed  counter-affidavits  tending  to  show 
an  entirely  diflFerent  state  of  facts  concerning  the  pres- 
entation and  signing  of  said  bill  of  exceptions  in  the 
court  below.  We  have,  therefore,  to  determine:  (1) 
Whether  the  affidavits  shall  or  shall  not  be  considered 
here;  and  (2)  whether  the  bill  of  exceptions  shall  be 
stricken  from  the  files. 

By  many  decisions  it  has  been  settled  that  in  a  re- 
viewing tribunal  in  this  State  the  record  of  the  court 
below  imports  verity  and  cannot  be  contradicted  by 
affidavits,  nor  can  any  deficiency  therein  be  supplied  by 
affidavits  filed  in  such  reviewing  court.  If  the  record 
filed  is  incorrect,  or  omits  necessary  matter  supposed 
to  have  occurred  in  the  court  below,  the  record  can 
only  be  corrected  by  an  application  to  the  court  below 
in  term  time,  and  the  court  below  has  jurisdiction  to 
hear  and  determine  the  matter  at  a  later  term,  if  there 
exists  anything  in  the  record  to  amend  by.  These 
rules  are  stated  and  applied  in'WUder  v.  House,  40  111. 
92 ;  People  v.  Jameson,  40  HI.  93 ;  Herrington  v.  McCoU 
lum,  73  111.  476;  Roche  v.  Beldam,  119  111.  320;  Wiscon^ 
sin  Cent.  R.  Co.  v.  Wieczorek,  151  111.  579;  West 
Chicago  St.  R.  Co.  v.  Morrison,  Adams  d  Allen  Co., 
160  HI.  288.    The  reason  for  these  rules  is  thus  stated 
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in  Wisconsm  Cent.  JB.  Co.  v.  Wieczorek,  supra:  **The 
judgment  of  courts  of  review  must  always  be  formed 
upon  the  record,  and  from  that  alone.  If  they  should 
assume  to  cure  mistakes  or  omissions  of  the  parties  or 
counsel  in  the  court  below,  by  supplying  matters 
omitted,  inadvertently  or  otherwise,  from  the  record, 
they  might  in  like  manner  change  the  record  in  other 
respects,  to  the  detriment  of  parties  litigant.  To  do  so 
would  introduce  the  greatest  uncertainty  and  confu- 
sion, be  the  exercise  of  a  power  with  which  they  are  not 
vested,  and  destroy  the  security  and  certainty  which 
should  inhere  in  judicial  proceedings.  *  *  It  follows  that 
the  affidavits  filed  by  the  plaintiff  in  error,  and  also 
those  filed  by  the  State's  Attorney  must  be  stricken 
from  the  files.  But  this  does  not  include  the  supple- 
mental record  filed  by  the  State's  Attorney,  which  we 
permit  to  stand. 

The  record  is  certified  to  contain  all  the  orders  of 
record  in  the  court  below  in  the  cause  in  question,  and 
the  supplemental  record  shows  when  the  term  ended. 
It  therefore  appears  from  the  record  that  the  judg- 
ment in  this  cause  was  entered  on  December  6,  1915; 
that  no  application  for  leave  to  present  a  bill  of  ex- 
ceptions or  to  fix  a  time  within  which  a  bill  of  excep- 
tions might  be  presented  was  ever  made  to  the  court  in 
this  cause;  that  the  term  adjourned  on  December  7, 
1915,  and  that  the  bill  of  exceptions  was  approved  by 
the  State's  Attorney  under  date  of  December  9th,  and 
was  signed  by  the  judge  under  date  of  December  9th, 
and  was  filed  by  the  clerk  on  December  9,  1915;  and 
the  statute  shows  that  the  next  term  of  said  County 
Court  began  on  the  second  Monday  of  December,  1915, 
which  was  December  13th.  This  bill  of  exceptions  was 
therefore  signed  and  filed  in  vacation.  It  is  well  set- 
tled that  a  bill  of  exceptions  may  be  presented  to  the 
trial  judge  at  any  time  during  the  term  at  which  the 
judgment  was  rendered  without  any  previous  order 
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permitting  the  same  to  be  so  presented  or  filed ;  but  if 
it  is  not  presented  during  the  term  and  no  order  is 
granted  fixing  the  time  for  its  presentation  beyond  the 
term,  the  right  to  present  a  bill  of  exceptions  expires 
with  the  term,  and  if  not  presented  within  the  term  the 
judge  may  not  thereafter  receive  and  sign  any  bill  of 
exceptions  except  by  consent  of  the  parties,  and  the 
order  of  the  court,  by  such  consent,  in  term  time  ex- 
tending the  time.  In  Underwood  v.  Hossack,  40  111. 
98,  it  was  held  that  where  a  trial  judge  had  signed  a 
bill  of  exceptions,  the  court  of  review  would  presume 
that  he  would  not  have  done  so  unless  it  had  been  pre- 
sented to  him  in  proper  time,  and  that  the  mere  fact 
that  it  was  not  filed  in  proper  time  does  not  rebut  that 
presumption.  This  was  again  held  in  Goodrich  v. 
Cook,  81  m.  41,  and  in  Village  of  Hyde  Park  v.  Duiv- 
ham,  85  HI.  569.  Underwood  v.  Hossack,  supra,  is  cited 
with  approval  in  Magill  v.  Brown,  98  HL  235 ;  Hawes  v. 
People,  129  111.  123 ;  and  in  Olds  v.  North  Chicago  St. 
R.  Co.,  165  HL  472,  where  the  language  of  Underwood 
V.  Hossack  is  quoted  as  follows:  *'The  judge  hav- 
ing signed  the  bill  of  exceptions,  we  will  presume  that 
he  would  not  have  done  so,  unless  it  had  been  pre- 
sented to  him  in  proper  time.  ^ '  That  case  is  also  cited 
in  Conductors'  Mut.  Aid  <&  Benefit  Ass'n  v.  Leonard, 
166  111.  154;  Pieser  v.  Minkota  Milling  Co.,  222  HL  139; 
T.E.  Hill  Co.  V.  United  States  Fidelity  £  Guara/nty 
Co.,  250  HI.  243;  and  People  v.  Rosenwald,  266  HI.  548; 
though  in  some  of  these  cases  Underwood  v.  Hossack, 
supra,  was  treated  as  if  it  had  affirmatively  appeared 
that  the  bill  of  exceptions  was  presented  to  the  judge 
in  time.  The  Appellate  Courts  of  this  State  have  fol- 
lowed Underwood  v.  Hossack  in  holding  to  the  pre- 
sumption that  the  bill  of  exceptions  was  presented  in 
apt  time  because  the  trial  judge  signed  it.  The  fourth 
district  held  this  in  Morrison  v.  People,  52  HI.  App. 
482;  the  first  district  in  Banker  v.  Miller,  148  HI. 
App.  182 ;  and  Mangold  v.  King,  184  HI.  App.  50 ;  and 
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this  court  in  Yunker  v.  Marshall^  65  111.  App.  667.  We 
have  not  found  any  case  where  the  principle  announced 
in  Undencood  v.  Hossacky  supra^  has  been  overruled. 
We  therefore  consider  it  decisive  in  this  case,  and  we 
therefore  presume  that  this  bill  of  exceptions  was  pre- 
sented to  the  trial  judge  before  the  end  of  the  judg- 
ment term,  from  the  fact  that  he  afterwards  signed  it, 
there  being  in  the  record  nothing  to  show  when  it  was 
presented  to  the  trial  judge,  and  he  not  having  fol- 
lowed the  common  and  approved  practice  of  indorsing 
upon  the  bill'  the  fact  and  date  of  its  presentation  to 
him  for  signature.  The  motion  to  strike  the  bill  of 
exceptions  from  the  files  is  therefore  denied. 

The  proofs  for  the  People  showed  that  the  place  of 
business  here  involved,  No.  423  South  State  street  in 
the  City  of  Belvidere,  was  formerly  owned  and  oper- 
ated as  a  saloon  by  Powers,  and  had  a  sign  in  front 
with  the  name  of  Powers  upon  it;  that  that  locality 
became  anti-saloon  territory  on  May  7,  1914,  and  so 
remained  up  to  the  time  of  the  filing  of  the  information 
in  this  cause,  which' seems  to  have  been  October  27  or 
28,  1915.  Ettner,  a  patrolman,  testified  that  he  had 
seen  Powers  open  his  place  of  business  in  the  mornings 
and  close  it  in  the  evenings  in  May,  June  and  July,  and 
had  seen  Powers  go  in  and  take  off  his  coat  and  hat 
and  walk  around  there.  Avery,  a  detective,,  testified 
that  in  his  presence  on  December  22  or  23,  1914, 
Powers  sold  Youngs,  another  detective,  a  bottle  of 
liquid,  a  part  of  which  was  afterwards  analyzed  and 
found  to  contain  ninety-three  per  cent,  alcohol.  Avery 
also  testified  that  on  December  23,  1914,  he  bought  a 
glass  of  cider  of  Powers  at  that  place  which  he  con- 
sidered hard  cider  and  an  intoxicating  liquor,  although 
he  drank  it  and  it  did  not  intoxicate  him  to  the  slightest 
extent.  Peterson  testified  that  on  September  17,  1915, 
he  bought  and  paid  for  lager  beer  at  that  place  from 
one  Sharp.  Moore,  a  detective,  testified  that  he  and 
Behling,    another    detective,    obtained    whisky    from 
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Sharp  at  that  place  on  October  1,  1915,  and  that  later 
that  day  Behling  sent  one  Blank  into  this  place  on  that 
business  and  he  afterwards  came  out  and  delivered  to 
Behling  a  pint  of  whisky.    Behling  testified  to  the  same 
facts.    He  lived  in  Bloomington,  and  testified  that  he 
reached  Belvidere  on  September  22,  1915,  and  left  it 
on  or  about  October  1, 1915,  and  that  he  saw  Powers  in 
that  place  of  business  once  selling  a  cigar.    Blank  testi- 
fied to  the  occasion  of  his  buying  a  bottle  and  taking  it 
outside  to  Moore,  the  detective.    Johansen,  a  police- 
man, testified  that  he  had  seen  Powers  around  that 
place  during  the  year  1915  quite  often,  and  practically 
every  day,  unless  he  was  out  of  town,  and  he  had  seen 
Powers  back  of  his  desk  or  walking  back  and  forth,  and 
had  seen  him  take  off  his  coat  and  hat  and  walk  back 
of  the  counter  or  bar,  and  saw  him  there,  as  a  rule, 
from  seven  to  six;  and  that  on  a  certain  Saturday  in 
1915  he  counted  the  number  of  persons  going  in  from 
7:00  a.  m.  until  after  ten  o'clock  at  night  and  counted 
367  persons.    He  had  seen  probably  200  to  250  people 
going  in  on  other  days,  and  this  occurred  for  about  a 
year.    On  cross-examination  he  said  that  probably 
double  that  number  had  gone  into  a  certain  grocery 
store  that  came  under  his  observation  during  one  day. 
The  chief  of  police  said  he  had  seen  from  50  to  100 
people  per  day  going  into  that  place  between  May  7, 
1914,  and  October  28,  1915.    The  defense  proved  that 
at  the  time  this  became  anti-saloon  territory  Powers 
owned  the  building,  which  was  a  two-story  brick ;  that 
the  upstairs  part  was  unoccupied;  that  immediately 
upon  its  becoming  anti-saloon  territory  he  leased  the 
premises  to  one  Clark  for  a  soft  drink  parlor,  or  a 
place  where  ice  cream  and  soft  drinks  and  cigars  were 
sold,  at  a  rental  of  $35  per  month,  and  that  he  received 
that  rent  and  had  no  connection  with  the  business  car- 
ried on  in  that  room  back  of  the  screen,  and  that  he 
never  sold  any  intoxiqating  liquor  there  or  saw  any 
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sold  or  knew  of  any  being  sold  after  he  leased  the  place 
to  Clark.  He  testified  that  in  the  front  of  the  build- 
ing between  the  screen  which  had  led  to  the  former 
saloon  and  the  front  door,  he  had  a  desk  and  a  safe 
and  one  or  more  chairs,  and  that  he  kept  that  by 
an  arrangement  with  Clark  as  his  private  office. 
Clark  had  been  a  bartender  for  him  when  he  kept 
the  saloon.  Sharp  and  another  man  worked  for  Clark 
after  the  latter  became  tenant,  and  Powers  testified 
they  had  never  worked  for  him.  Powers  testified  that 
his  principal  business  was  the  management  of  two 
race  horses;  that  in  the  fore  part  of  the  season 
of  1915  he  was  training  these  horses  at  the  fair 
grounds  at  Belvidere,  a  mile  and  a  half  distant  from 
this  office,  and  that  he  went  daily  to  the  fair  ground 
and  spent  the  day  there  except  Sundays;  that  he 
kept  in  his  office  certain  articles  which  he  used  in 
connection  with  the  training  of  his  horses  and  each 
morning  he  went  there  early  and  opened  the  front 
door,  to  which  he  had  a  key,  and  took  out  these  articles 
and  then  left  the  building  and  went  to  the  fair  grounds, 
and  returned  again  at  night  and  left  the  articles  in  the 
building ;  and  that  he  was  not  in  the  habit  of  being  in 
the  ice  cream  and  soft  drink  parlor  run  by  Clark.  He 
testified  also  that  he  transacted  certain  business  at 
that  place  in  reference  to  a  farm  which  he  managed. 
Powers  testified  that  in  July  he  went  with  his  horses  to 
Iowa  and  returned  to  Belvidere  for  the  fair  week  there 
the  first  part  of  September,  and  then  went  to  Wiscon- 
sin and  Minnesota  with  his  horses  and  did  not  return 
until  about  the  middle  of  October,  and  that  he  was  not 
in  Belvidere,  nor  within  six  hundred  miles  of  there,  at 
the  time  when  the  two  witnesses  above  referred  to 
testified  to  seeing  him  in  that  place  of  business.  He 
was  corroborated  as  to  his  action  in  the  horse  business 
and  to  the  time  he  put  in  at  the  fair  grounds  in  Belvi- 
dere, and  as  to  the  times  of  his  absence  in  Iowa,  Wis- 
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consin  and  Minnesota  by  various  witnesses.  He  also 
testified  that  on  November  24,  1914,  he  conveyed  these 
premises  to  his  wife  as  security  for  a  loan  she  made  to 
him  of  $6,000,  and  that  the  premises  were  then  worth 
$8,000,  and  that  he  thereafter  continued  to  collect  the 
rent  for  her  and  to  cause  the  premises  to  be  kept  in  re- 
pair and  bills  for  light  and  heat  to  be  paid;  that  on 
January  19,  1915,  a  written  lease  to  Clark  was  exe- 
cuted, which  he  signed  as  agent  for  his  wife,  and  under 
which  Clark  thereafter  continued  to  pay  rent  at  $35 
per  month.  The  lease  contained  provisions  that  no  in- 
toxicating liquors  should  be  sold  there  during  the  term 
of  the  lease,  and  that  the  tenant  should  be  entitfed  to 
an  extension  of  the  lease  unless  said  town  became  sa- 
loon territory  before  the  1st  of  May,  1916,  in  which 
case  there  should  be  no  extension.  Except  one  matter 
to  be  hereafter  stated,  there  is  no  evidence  that  the 
oral  lease  to  Clark,  the  deed  from  Powers  to  his  wife, 
and  the  written  lease  by  Powers  as  agent  of  his  wife 
to  Clark  were  not  all  genuine,  bona  fide  transactions, 
and  the  rent  paid  from  month  to  month  as  testified  to 
by  Powers,  except  the  fact  that  his  name  was  on  the 
front  of  the  building,  that  he  had  his  office  in  the  front 
between  the  door  and  partition,  or  screen ;  that  he  was 
seen  there  from  time  to  time,  and  that  two  witnesses 
say  he  sold  them  a  bottle  of  whisky  in  December,  1914 ; 
and  one  of  these  witnesses  says  that  he  bought  of 
Powers  a  bottle  of  hard  cider  at  about  the  same  time. 
The  proof  was  that  the  cigar  case  operated  by  the  ten- 
ant stood  between  the  front  door  and  the  partition,  and 
that  Powers  sometimes  sold  a  cigar  therefrom  when 
no  one  else  was  there  to  wait  on  a  customer ;  but  Pow- 
ers testified  that  he  had  no  authority  to  do  that.  There 
was  no  proof  how  many  customers  there  would  be 
likely  to  be  on  Saturday  or  any  other  day  of  the  week 
in  a  place  strictly  devoted  to  ice  cream,  soft  drinks  and 
cigars,  and  the  jury  were  not  warranted  in  inferring 
from  anything  in  the  evidence  that  the  number  of  per- 
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sons  attending  that  place  was  evidence  that  liquor  was 
sold  there.  Certainly  the  officer  who  counted  the  men 
going  in  all  day  could  have  taken  the  names  of  various 
people  who  went  in  and  they  could  haye  heen  called  as 
witnesses  and  it  could  have  been  ascertained  from 
them  whether  they  drank,  or  saw  others  drink,  intoxi- 
cating liquor  in  that  place,  and  not  have  left  the  matter 
to  the  conjecture  of  the  jury ;  or,  if  in  such  a  place  as 
Belvidere,  no  shop  of  that  kind  which  did  not  sell  in- 
toxicating liquor  had  any  such  patronage,  that  fact 
also  could  have  been  shown.  It  may  be  that  under  this 
evidence  a  conviction  under  the  first  count  could  be 
sustained  on  the  ground  that  the  jury  and  the  trial 
judge  believed  the  witnesses  who  testified  that  Powers 
sold  a  bottle  of  whisky  in  December,  1914 ;  but  it  seems 
to  us  that  the  foregoing  testimony  does  not  establish 
that  Powers  was  the  keeper  of  the  place  and  does  not 
authorize  a  judgment  shutting  up  and  abating  the 
place.  The  proof  is  all  one  way,  that  Clark  is  the  ten- 
ant and  that  Sharp  and  another  man  are  his  clerks, 
and  that  Clark  professes  to  run  a  place  where  he  sells 
soft  drinks,  ice  cream  and  cigars,  and  we  feel  that  on 
this  proof  his  business  should  not  be  destroyed  by  a 
judgment  to  which  Clark  is  not  a  party.  It  is  true  that 
we  held  in  Grom  v.  People,  135  111.  App.  453,  and  Gaid 
V.  People,  136  111.  App.  445,  that  we  could  affirm  a  con- 
viction under  one  count  of  such  an  indictment  and  re- 
verse the  conviction  under  another  count,  but  the 
Supreme  Court  reversed  the  latter  judgment  in  People 
V.  Gaul,  233  IlL  630,  and  held  that  judgments  under 
such  an  information  must  be  affirmed  or  reversed  as  to 
all  counts.  If  the  conviction  under  the  last  count  can 
be  sustained,  it  can  only  be  because  of  certain  answers 
made  by  Powers  on  recross-examination  just  at  the 
close  of  the  evidence.  He  was  asked  if  on  or  about 
April  30,  1915,  he  said  to  the  mayor  of  the  city:  '^I 
own  the  building  where  I  am  and  I  don't  want  it  closed. 
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I  want  to  run  it  so  I  can  sell  cigars  and  soft  drinks  and 
I  will  not  sell  any  liquor  in  violation  of  the  law.    If  you 
close  it  up,  I  will  get  no  revenue  from  it,  but  by  selling 
cigars  and  soft  drinks  I  can  make  $30  or  $40  a  month 
in  if;  and  he  answered  that  he  had  a  conversation 
something  to  that  effect.    He  was  then  asked  if  he  had 
another  talk  with  the  mayor  on  or  about  June  6,  1915, 
in  which  he  said:    *'That  you  would  lock  up  the  up- 
stairs of  your  building;  that  no  liquor  had  been  sold 
nor  would  there  be  any  liquor  sold  as  long  as  you  had 
charge  of  it;  that  you  would  lock  all  doors  going  up- 
stairs and  all  doors  except  the  front  door."    He  an- 
swered thus :    ^ '  He  asked  me  if  they  was  selling  liquor 
there  and  I  told  him  they  wasn  't  selling  nothing  at  aU. 
They  was  just  selling  soft  drinks."    Afterwards,  he 
said  he  had  a  conversation  something  to  that  effect. 
The  conversations  with  the  mayor  leading  up  to  these 
statements  were  not  given.    The  first  one  implies  that 
he  owned  and  was  running  the  building.    The  second 
one,  when  considered  with  his  answer,  showed  that  he 
used  the  word  **they"  and  not  the  word  **L"    He  said 
'Hhey"  were  not  selling  liquor;  '^they"  were  selling 
soft  drinks.    When  this  language  is  considered  in  con- 
nection with  all  the  other  evidence  in  the  case,  we  do 
not  think  it  warrants  the  abating  or  closing  up  of  a 
l)lace  of  business  which  the  proof  shows  that  Clark  is 
running  under  a  written  lease  and  for  which  he  reg- 
ularly pays  rent,  since  he  is  not  a  party  to  this  suit  and 
has  had  no  opportunity  to  defend  it.    As  we  must 
affirm  or  reverse  the  judgment  as  to  both  counts,  it  is 
our  duty  to  reverse  the  judgment  and  remand  the  cause 
for  further  proceedings.    • 

Reversed  and  remanded. 
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Pickens  y.  City  of  Kankakee,  200  111.  App.  647. 


J.  E.  Piekens^  Appellee,  t.  City  of  Kankakee,  Appellant. 
6en.  No.  6,262.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the  Hon.. 
Abthub  W.  Dbselm,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.  Affirmed.  Opinion  filed  August  10,  1916.  Oer- 
tiarari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  J.  E.  Pickens,  plaintiflF,  against  the  City 
of  Kankakee,  the  Kankakee  Water  Works  and  Fred 
Herscher,  defendants,  to  recover  for  personal  injuries 
sustained  as  the  result  of  falling  into  a  hole  in  the 
street  at  night  and  striking  his  leg  against  a  water  pipe 
and  faucet  in  said  hole.  From  a  judgment  in  favor  of 
plaintiff  for  $2,000  against  the  City  of  Kankakee  after 
dismissal  before  trial  as  to  defendant  Kankakee  Water 
Works  and  judgment  for  defendant  Herscher  on  a  di- 
rected verdict,  defendant  city  appeals. 

H.  H.  WnrrrBMOBB,  for  appellant. 

C.  M.  Clay  Buntain  and  T.  F.  Donovan,  for  appel- 
lee. 

Mb.  Justiob  Dibbix  delivered  the  opinion  of  the 
court 

Abstract  of  the  Deeision. 

1.  Municipal  cobpobationb,  §  1226* — when  notice  of  personal  in- 
juries  tufflcient.  The  statutory  notice  of  personal  injuries  filed 
with  the  city  attorney  and  city  derk  is  sufficient,  although  it  does 
not  contain  the  address  of  the  attending  physician,  where  such  phy- 
sician also  holds  the  position  of  city  physician  and  there  is  no  other 
physician  of  the  same  name  in  the  city,  as  it  must  be  assumed  that 

^Sm  nilnoto  Notes  Direst,  Vols.  XI  to  XV,  sad  Cunalatlrc  qnmrUrij,  Mime 
topic  sad  ■fctltn  nombor. 
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the  residence  of  such  physician  is  known  to  the  city  officers  and  that 
by  the  exercise  of  reasonable  diligence  they  could  ascertain  any 
fact  for  which  resort  to  the  attending  physician  was  necessary. 

2.  EvibENCE,  S  444* — when  opinions  of  physician  partly  based  on 
subjective  symptoms  competent.  Opinions  of  a  physician  founded 
in  part  upon  subjectiye  symptoms,  the  knowledge  of  which  is  de- 
rived by  the  physician  during  the  treatment  of  the  patient,  are  com- 
petentf 

3.  EviDENGB,  I  444* — when  medical  witness  may  testify  as  to  tnb- 
jective  symptoms.  A  medical  witness  is  not  disqualified  from  giyincr 
his  opinion  founded  on  subjective  symptoms  by  the  mere  fact  that 
after  having  treated  the  patient  for  some  time  he  became  a  witness 
in  his  behalf. 

4.  Municipal  cobporationb,  |  1085* — when  presumed  to  have  had 
notice  of  defect  in  street,  A  city  Is  presumed  to  have  had  notice 
of  a  hole  in  the  street  around  an  iron  pipe  and  water  faucet,  three 
feet  wide  and  from  four  to  eighteen  inches  deep,  so  as  to  have  had 
time  to  repair  it  where  the  hole  has  existed  in  substantially  the 
same  condition  for  more  than  two  and  a  half  months. 

5.  Municipal  cobpobations,  fi  972* — when  required  to  keep  street 
in  condition  for  pedestrians.  Where  a  pedestrian  walking  upon  a 
street  in  which  no  sidewalk  had  been  laid  was  injured  by  falling 
into  a  hole  therein  soon  after  reaching  the  portion  of  the  street 
where  the  sidewalk  began,  and  while  actually  attempting  to  get 
upon  the  same,  it  was  held  that  the  city  should  have  anticipated 
the  use  of  that  portion  of  the  street  by  pedestrians  and  was  there- 
fore liable  for  failure  to  exercise  reasonable  care  to  keep  it  in  a 
reasonably  safe  condition  for  such  use. 

6.  Damages,  |  115* — when  verdict  for  personal  injuries  not  e«- 
cessive,  A  verdict  for  $2,000  in  favor  of  a  contractor  for  temporary 
injuries  to  his  knee  Joint  and  leg,  held  not  excessive. 

7.  iNSTBUcnoNS,  i  151* — when  properly  refused.  Requested  in- 
structions covered  by  the  main  charge  are  properly  refused. 

8.  iNBTBUonoNS,  |  13* — when  properly  refused.  Requested  in- 
struotlons  which  are  involved  are  properly  refused. 


•Bee  niinols  Notee  Wgtt,  Tots.  XI  to  XV,  aiid  CunnUitlTe  QmrnrUt^, 
tople  And  eectlon  number. 
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Grlesser  v.  Taylor,  200  111.  App.  649. 


A.  E.  Oriesser,  trading  as  A.  E.  Griesser  Frnit  & 
Produce  Company,  Defendant  in  Error,  y.  W.  E. 
Taylor,  Plaintiff  in  Error. 

Oen.  No.  6,278. 

1.  Pbogsbb,  S  12* — when  summons  void,  A  Bummons  issued  and 
dated  the  first  day  of  October,  and  returnable  on  the  "second  Mon- 
day of  October  next,"  held  void. 

2.  Pbocess,  §  75 • — how  defect  in  taken  advantage  of.  Any  defect 
in  a  writ,  its  service  or  return,  which  is  apparent  from  the  inspec- 
tion of  the  record,  may  be  taken  advantage  of  by  motion  to  quash 
the  summons  and  dismiss  the  suit,  and  need  not  be  raised  by  plea 
in  abatement 

3.  Apfeaij  and  isbob,  §  1802* — when  cause  remanded  for  further 
proceedings.  Where  a  summons  is  Improperly  issued  and  confers 
no  jurisdiction,  the  judgment  should  be  reversed  but  remanded  for 
further  proceedings,  especially  where  the  fault  is  that  of  the  clerk 
and  not  of  the  party  or  his  attorneys; 

Error  to  the  County  Court  of  Woodford  county;  the  Hon.  Abthub 
0.  FoBT,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Reversed  and  remanded.    Opinion  filed  August  10,  1916. 

John  B.  TweddaLiE  and  Obman  Bidgely,  for  plaintiff 
in  error. 

CiiARBNCB  W.  Heyl  and  Habet  C.  Hbyl,  for  defend- 
ant in  error. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

On  October  1,  1915,  a  summons  was  issued  by  the 
clerk  of  the  County  Court  of  Woodford  county  return- 
able on  the  *  *  second  Monday  of  October  next, ' '  at  the 
suit  of  Griesser  v.  Taylor,  and  the  same  was  duly 
served  on  that  day.  On  October  11th,  Taylor,  by  his 
attorney,  entered  an  appearance  in  said  cause  limited 
to  the  purpose  of  making  said  motion,  and  moved  the 

•8e«  IlIlnolH  Notes  Dlirest,  Vols.  XI  to  XY,  and  GamuUtiTe  (Inartorly,  Mune 
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court  to  quash  the  summons  and  dismiss  the  suit  for 
the  reason  that  the  said  summons  was  made  returnable 
to  the  October  term,  A.  D.  1916.  Said  motion  was 
heard  and  denied.  Taylor  did  not  appear  further. 
There  was  a  default  and  a  judgment  for  the  amount 
stated  in  the  affidavit  of  claim.  Taylor  sued  out  this 
writ  of  error  to  review  that  judgment. 

The  summons  was  dated  and  issued  October  1, 1915, 
and  it  was  made  returnable  on  the  second  Monday  of 
October  next.  Taylor  contends  that  this  means  Octo- 
ber, 1916;  Griessner  contends  that  it  means  *^the  next 
second  Monday  of  October,  1915,'*  and  that  the  word 
*  *  next '  *  does  not  refer  to  the  word  '  *  October. '  *  In  Cal- 
hov/n  V.  Webster,  3  HI.  221,  the  smnmons  was  dated 
November  6,  1839,  and  was  returnable  on  the  third 
Monday  of  November  next.  It  was  held  that  the  writ 
was  absolutely  void.  In  Rattan  v.  Stonej  4  111.  540, 
where  the  summons  was  returnable  on  the  fourth  day 
of  the  term  instead  of  the  first  day,  it  was  held  to  be 
void.  In  Hildreth  v.  Houghj  20  HI.  331,  the  summons 
was  dated  October  11, 1855,  and  was  returnable  on  the 
fourth  Monday  of  October  next.  It  was  held  that  the 
word  ''next''  referred  to  the  month  and  not  to  Mon- 
day, and  that  the  writ  was  a  nullity.  In  Elee  v.  Wait, 
28  111.  70,  the  summons  in  chancery  was  dated  March 
2,  1860,  and  required  the  defendant  to  appear  on  the 
third  Monday  of  March  next.  This  was  held  to  be  a 
nullity.  In  MUler  v.  Handy,  40  HI.  448,  the  writ  there 
discussed  was  dated  August  1,  1838,  and  was  return- 
able on  the  third  Monday  of  August  next.  It  was  held 
to  be  a  nullity,  and  that  by  no  rational  construction 
could  it  be  made  good.  In  Hochla/nder  v.  Hochla/nder, 
73  HI.  618,  the  writ  was  dated  May  8^  1872,  and  return- 
able on  the  third  Monday  of  May  next,  and  it  was  held 
that  the  service  thereof  failed  to  confer  jurisdiction. 
In  Culver  v.  Phelps,  130  HI.  217,  the  writ  there  dis- 
cussed was  dated  October  6,  1875,  and  was  returnable 
on  the  first  Monday  of  October  next.    It  was  held  void. 
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The  rea43on  why  such  writs  returnable  by  the  terms 
thereof  one  year  later  or  more  are  void  is  because  sec- 
tion 1  of  the  Practice  Act  (J.  &  A.  ^8538)  requires 
writs  to  be  returnable  on  the  first  day  of  the  next  term, 
or  if  ten  days  do  not  intervene,  then  to  the  succeeding 
term,  and  that  the  plaintiff  may  have  the  summons  re- 
turnable at  any  term  of  court  within  three  months 
after  the  date  thereof,  and  no  other  provision  is  made 
for  the  return  day  of  a  summons.  •  Though  this  section 
1  of  the  Practice  Act  is  not  in  precisely  the  same  lan- 
guage as  former  acts,  yet  so  far  as  here  involved,  it  is 
substantially  the  same.  The  law  terms  of  the  County 
Court  of  Woodford  county  are  held  in  October,  Febru- 
ary and  June,  and  no  summons  issued  by  the  County 
Court  of  that  county  in  October  on  the  law  side  thereof 
could  legally  be  made  returnable  in  the  following  Oc- 
tober. 

The  defendant  in  error  argues  that  this  question 
should  have  been  raised  by  a  plea  to  the  jurisdiction 
of  the  court,  having  certain  formal  characteristics  not 
found  in  this  written  motion.  In  McNab  v.  Bennett, 
66  HI.  157,  it  was  held  that  motions  to  dismiss  which 
assume  the  office  of  a  plea  in  abatement  will  not  be  en- 
tertained unless  the  objection  appears  upon  the  face 
of  the  papers.  In  Greer  v.  Yowtg^  120  HI.  184,  in  dis- 
cussing this  subject,  the  court  said  the  rule  recognized 
by  repeated  decisions  and  in  strict  accord  with  the' 
common-law  practice  is :  **That  any  defect  in  the  writ, 
its  service  or  return,  which  is  apparent  from  an  in- 
spection of  the  record,  may  properly  be  taken  advan- 
tage of  by  motion,  but  where  the  objection  is  founded 
on  extrinsic  facts,  the  matter  must  be  pleaded  in 
abatement,  so  that  an  issue  may  be  made  thereon,  and 
tried,  if  desired,  by  a  jury,  like  any  other  issue  of 
fact."  In  Willard  v.  Zehr,  215  HI.  148,  the  same  ques- 
tion was  decided  in  the  same  way  and  in  substantially 
the  same  language.  The  defect  here  appears  from  an 
inspection  of  the  summons,  which  is  a  part  of  the  reo- 
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ord.    It  therefore  could  be  taken  advantage  of  by  mo- 
tion. 

It  follows  that  the  motion  should  have  been  granted 
and  the  summons  should  have  been  quashed.  In  some 
of  the  earlier  cases  above  cited,  it  seems  to  be  indicated 
that  the  suit  should  be  dismissed  and  the  plaintiff  not 
permitted  to  take  out  another  summons  in  the  same 
case,  but  in  Ladies  of  the  Maccabees  v.  Harrington,  227 
m.  511,  where  it  was  held  that  the  summons  had  been 
improperly  issued  and  that  its  service  conferred  no 
jurisdiction,  as  originally  decided,  the  judgment  was 
merely  reversed;  but  upon  a  rehearing  the  cause  was 
remanded  to  enable  the  plaintiffs  to  take  such  steps  as 
they  might  desire  to  acquire  jurisdiction  of  the  appel- 
lant ;  and  we  are  of  opinion  that  we  should  follow  that 
course  here.  There  is  additional  reason  for  so  holding. 
Plaintiff's  attorneys  filed  a  prtecipe  for  a  summons 
which  was  addressed  to  the  proper  term,  and  the  fault 
seems  to  have  been  that  of  the  clerk  of  the  County 
Court  and  not  of  the  plaintiff.  Under  section  18  of  the 
Fees  and  Salaries  Act  (J.  &  A.  ^[5619),  the  fees  of  the 
clerk  of  the  County  Court  in  counties  of  the  class  of 
which  Woodford  belongs  are  the  same  as  allowed  the 
circuit  clerk,  and  by  another  provision  in  the  same  sec- 
tion can  be  collected  in  advance  except  in  criminal 
cases;  and  under  section  14  of  said  Act  (J.  &  A. 
^  5615),  the  fees  of  the  circuit  clerk  for  bringing  such  a 
case  as  this  are  eight  dollars,  and  are  required  to  be 
paid  in  advance.  We  may  properly  assume  that  such 
fee  was  here  paid  in  advance  by  the  plaintiff.  He 
ought  not  to  be  deprived  of  the  benefit  of  the  payment 
and  required  to  commence  a  new  action  when  the  fault 
was  that  of  the  clerk  and  not  of  the  plaintiff  or  his  at- 
torneys. The  judgment  is  therefore  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Jeannette  E.  Lewis,  Administratrix,  Appellant,  y.  New 
Amsterdam  Casnalty  Company,  Appellee. 

Oen.  No.  6,281.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Peoria  county;  the  Hon.  Ches- 
TE8  F.  Babnett,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.    Reversed  and  remanded.    Opinion  filed  August  10,  1916. 

Statement  of  the  Case. 

Action  by  Jeannette  E.  Lewis,  as  administratrix  of 
the  estate  of  Thomas  B.  Lewis,  deceased,  plaintiff, 
against  New  Amsterdam  Casualty  Company,  defend- 
ant, to  recover  on  a  policy  of  health  and  life  insurance. 
For  a  judgment  for  defendant  upon  a  directed  verdict, 
plaintiff  appeals. 

A  health  and  life  insurance  policy  was  issued  by  de- 
fendant to  Thomas  B.  Lewis  on  June  29,  1914.  Lewis 
was  taken  ill  in  August,  1914,  and  died  on  March  16, 
1915.  The  policy  provided  for  sick  benefits  of  $25  per 
week.  No  sick  benefits  were  paid.  There  was  an  ap- 
propriate declaration  upon  the  policy.  Certain  pleas 
were  filed,  to  which  a  demurrer  was  sustained,  and  cer- 
tain other  pleas  were  then  filed  upon  which  issue  was 
joined.  The  pleas  were  each  in  bar,  except  as  to  $19.73 
tender  made  before  suit.  The  first  plea  was  the  qual- 
ified general  issue.  The  remaining  pleas  were  that  the 
application  was  made  a  part  of  the  policy,  and  that 
the  policy  was  issued  upon  the  consideration  of  the  pre- 
mium and  the  statements  in  the  application,  and  vari- 
ous statements  in  the  application  as  to  the  good  health 
of  Lewis  were  denied.  Special  replications  were  filed 
to  the  special  pleas,  and  issues  were  joined  upon  said 
replications. 

The  parties  lived  in  Peoria.  George  Reagan  was 
agent  of  defendant  at  Peoria,  and  this  policy  was  is- 
sued from  his  office  upon  an  application  brought  to  him 
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by  C.  K.  Gerdes,  who  was  also  a  life  insurance  agent. 
Lewis  applied  to  Gerdes  for  health  and  life  insurance, 
and  Gerdes  applied  to  Reagan.  Apparently  Gerdes 
prepared  a  first  draft  of  an  application  and  this  appli- 
cation, which  was  granted,  was  in  fact  written,  so  far 
as  the  typewritten  parts  were  concerned  (which  were 
the  ones  that  it  was  claimed  were  untrue),  in  Reagan's 
oflSce  and  by  his  stenographer,  by  Reagan's  direction, 
and  delivered  to  Gerdes.  It  was  claimed  that  this  ap- 
plication was  fraudulent.  Gerdes  signed  Lewis'  name 
to  the  application.  Lewis  never  saw  it.  Gerdes  testi- 
fied that  he  considered  himself  authorized  to  sign 
Lewis'  name  to  it.  Gerdes  testified  that  he  took  the 
statements  as  to  the  condition  of  health  of  Lewis  from 
applications  which  Lewis  had  made  to  him  some  years 
before.  Gerdes  denied  any  knowledge  of  the  facts  con- 
cerning Lewis'  condition  of  health  which  tended  to 
make  this  application  untrue.  The  application  was  un- 
true. When  plaintiff  sought  to  show  that  Gerdes  was 
in  fact  acting  for  defendant  and  had  frequently  acted 
for  defendant  before,  the  court  sustained  objections  to 
the  questions  by  which  it  was  sought  to  prove  the  con- 
nection between  Gerdes  and  defendant  He  was  al- 
lowed to  state  that  he  had  acted  for  defendant  before, 
but  that  answer  was  then  excluded.  The  proof  showed 
that  Gerdes  did  not  receive  any  pay  from  Lewis  for 
obtaining  this  insurance,  but  that  Reagan  was  entitled 
to  a  certain  commission  as  between  him  and  defendant, 
and  that  Reagan  paid  a  part  of  that  commission  to 
Gerdes  as  his  compensation  for  the  work.  Defendant 
introduced  in  evidence  a  letter  from  the  superintendent 
of  defendant  to  Lewis,  dated  February  1, 1915,  notify- 
ing him  that  the  company  had  canceled  this  policy,  and 
that  they  inclosed  therewith  their  check  for  $62.13,  in 
full  of  the  premium  which  Lewis  had  paid  and  interest 
to  that  date,  and  also  a  registered  return  receipt  ad- 
mitting the  receipt  of  this  letter  of  February  1st,  which 
was  signed  ** Thomas  B.  Lewis  per  G.  C.  Lewis."    Ob- 


Second  Disteict — ^August,  1916.'  555 

XiewiB  V.  New  Amsterdam  Casualty  Co.,  200  111.  App.  553. 

jection  was  made  to  the  competency  of  this  evidence, 
and  that  objection  was  overruled.  There  was  no  proof 
who  G.  C.  Lewis  was,  nor  that  he  or  she  had  any 
authority  to  sign  the  name  of  Thomas  B.  Lewis  to  that 
receipt  nor  that  Thomas  B.  Lewis  ever  did  receive  that 
letter. 

John  B.  Kinq  and  Leo  G.  Hana,  for  appellant 

Stbvens,  MiiiLEB  &  Elliott,  for  appellee. 

Mk.  Justice  Dibell  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Deeislon. 

L  iNBUBAifOB,  §639* — When  evidence  erroneau9ly  excluded.  In 
an  action  on  a  health  and  life  insurance  policy,  where  the  defense 
was  that  the  application  was  fraudulent,  and  it  appeared  that  the 
application  was  made  out  by  a  third  person,  who  was  a  life  insur- 
ance agent,  from  statements  as  to  the  condition  of  health  of  the 
applicant  made  years  before  upon  making  application  to  such  third 
person  for  insurance,  and  it  was  signed  by  such  third  person  with- 
out the  applicant  seeing  it,  and  delivered  to  defendant's  agent,  held 
that  evidence  tending  to  show  that  such  third  person  was  acting  for 
the  insurance  company  and  had  ftequently  so  acted  before  was 
erroneously  excluded. 

2.  ETviDBNOB,  S  304* — when  insufficient  foundation  laid  for  admia- 
aion  of  documentary  evidence,  A  letter  and  a  registered  return 
receipt  signed  for  the  receiver  of  the  letter  by  another  are  inad- 
missible in  evidence  until  the  agency  of  the  signer  is  established, 
or  the  fact  that  the  letter  did  in  fact  reach  the  person  for  whom  it 
was  intended. 

•8m  minois  NotM  IHsert,  Vols.  XI  to  XV,  Mid  CumvlAitvo  <|iiaiiorly,  mmoo 
toyio  and  toetloa  Bwnbor. 
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Ida  M.  Tindall,  Appellee,  t.  Chicago  &  Northwestern 

Railway  Company,  Appellant. 

Oen.  No.  6,288. 

1.  Appbal  Ain)  EiOHHi,  §  810* — what  hill  of  exceptions  must  ooti- 
tain.  Affidavits  not  made  a  part  of  the  bill  of  exceptions  cannot 
be  considered  on  appeal  though  inserted  in  the  record  by  the  clerk 
and  certified  by  him  to  be  on  file  in  the  case. 

2.  Appeal  and  erbob»  §  798* — what  hill  of  exceptions  must  con- 
tain. Error  assigned  on  appeal  on  a  ruling  of  the  trial  court 
permitting  the  plaintiff  to  amend  a  count  in  violation  of  an  alleged 
agreement  not  to  do  so,  made  between  counsel  for  the  parties 
during  the  trial,  cannot  be  considered  where  the  bill  of  exceptiohs 
does  not  show  that  any  such  agreement  was  made  or  that  anything 
was  said  or  done  in  reliance  thereon. 

3.  Appeal  and  ebbob,  §  842* — when  certificate  of  trial  judge  as  to 
facts  in  affidavit  necessary.  Though  an  affidavit  as  to  what  occurred 
in  open  court  during  the  trial  of  a  case  be  embodied  in  the  bill  of 
exceptions  on  appeal  as  part  of  the  showing  made  upon  a  motion  for 
a  new  trial,  it  cannot  be  considered  on  appeal  unless  the  facts  as 
therein  stated  are  vouched  for  by  the  certificate  of  the  trial  judge. 

4.  Appeal  and  ebbob,  §  838* — how  trial  judge  may  refresh  recol- 
lection for  purpose  of  certifying  to  bill  of  exceptions,  it  a  trial 
judge  does  not  remember  what  occurred  in  the  trial  of  a  case  be- 
fore him  he  may,  for  the  purpose  of  refreshing  his  recollection, 
have  the  notes  of  the  reporter  read  to  him,  or  call  witnesses  or 
Jurors  to  testify,  or  receive  affidavits  as  to  such  matters  in  order 
to  enable  him  to  properly  certify  to  the  bill  of  exceptions. 

5.  Appeal  and  ebbob,  {  1339* — what  presumed  on  review  of  ruU 
ing  denying  motion  for  new  trial.  If  after  the  filing  of  an  affidavit, 
as  to  matters  occurring  at  the  trial  of  a  case,  as  part  of  the  show- 
ing upon  which  a  motion  for  a  new  trial  is  based,  the  judge  denies 
the  motion,  it  will  be  presumed,  on  reviewing  such  ruling,  that 
he  knew  the  statements  in  the  affidavit  were  untrue,  or  that  their 
effect  was  obviated  by  other  things  which  to  his  knowledge  occurred 
on  such  trial. 

6.  New  tbial,  §  61* — when  not  granted  on  ground  of  surprise. 
Where  on  appeal  a  defendant  claimed  that,  as  a  result  of  the  trial 
court  permitting  the  plaintiff  to  amend  a  count  in  her  declaration, 
he  was  taken  by  surprise,  but  it  appeared  that  he  had  made  no 

'See  Ullnois  Notes  Dtffest,  Vols.  XI  to  XV.  And  CnmnlatlT*  Qiuuterly,  mom 
toplo  and  soction  nmnbor. 
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requefit  to  the  trial  court  for  time  to  secure  other  witnesses  nor 
asked  for  a  continuance,  and  the  matter  set  out  In  the  amended 
count  had  already  been  thoroughly  gone  into,  and  an  affidavit  relied 
upon  as  the  basis  for  a  motion  for  a  new  trial  did  not  state  that 
the  defendant  had  found  any  witnesses  whom  it  would  or  could 
have  produced  had  the  amendment  been  made  sooner,  nor  name 
any  witnesses  whom  it  could  produce  if  a  new  trial  were  granted, 
and  the  amendment  was  but  an  enlargement  of  that  which  was 
sufficiently  stated  in  the  count  before  it  was  amended,  held  the 
allowance  of  such  amendment  and  the  denial  of  a  new  trial  were 
not  error. 

7.  Damages,  f  112* — when  verdict  for  personal  injuries  to  woman 
not  excessive.  A  verdict  of  |7,000  awarded  a  female  art  demonstra- 
tor, forty-eight  years  old,  earning  $140  per  month,  her  traveling  and 
hotel  expenses  being  allowed  her,  for  injuries  consisting  principally 
of  partial  ankylosis  of  the  right  shoulder,  which  prevented  her 
from  following  her  occupation,  held  not  excessive. 

8.  Cabriebs,  §  476* — when  evidence  insutfld^nt  to  show  tJiat  pas- 
senger was  haMttuil  litigant.  Evidence  in  an  action  for  personal 
injuries  against  a  railroad  company,  held  not  to  show  that  the 
plaintiff  was  engaged  in  the  business  of  being  injured. on  railways. 

9.  Ejvideitgk,  §  148*— Hcfcen  exhiMtion  of  injured  member  not  er- 
ror. On  the  trial  of  an  action  for  personal  injuries,  consisting 
in  part  of  partial  ankylosis  of  the  shoulder,  held  that  allowing  the 
witness  to  hold  up  her  arm  to  demonstrate  the  extent  to  which 
freedom  of  movement  had  been  impaired  was  not  error. 

10.  Appeal  akd  ebbob,  %  1625* — when  error  in  sustaining  objec- 
tion to  admission  of  evidence  cured.  Objection  to  a  question  ad- 
dressed to  a  physician,  who  had  treated  the  plaintiff  in  a  personal 
injury  action,  as  to  how  much  he  charged  her,  held  improperly 
sustained  where  followed  by  a  question  as  to  whether  the  amount 
charged  was  the  usual  and  custonuiry  charge  for  such  service. 

11.  Tbial,  I  91* — when  necessary  that  objections  to  evidence  be 
specific.  A  general  objection  to  a  nonresponsive  answer  is  not  a 
sufficient  basis  on  which  to  assign  as  error  the  overruling  thereof, 
as  the  nonresponsiveness  of  the  answer  should  be  specifically 
pointed  out 

12.  Appeai,  and  ebbob,  |  1625* — how  error  in  improperly  su^s- 
taining  objection  to  question  cured.  Allowing  a  nonresponsive 
answer,  not  properly  objected  to,  which  was  responsive  to  a  prior 
question,  objection  to  which  was  improperly  sustained  to  stand, 
held  equivalent  to  a  change  of  the  ruling  sustaining  such  objection 
and  to  cure  the  error  therein. 

13.  Appeal  and  error,  %  1712* — when  errors  not  argued  in  brief 


*See  IlllnoiB  Netev  Digest,  Volt.  XI  to  XV,  and  Cumulative  Quarterly,  tame 
topic  and  seetion  numbor. 
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waived.  Errors  in  the  record  not  argued  in  the  opening  brief  on 
appeal  are  thereby  waived  and  cannot  be  availed  of  by  the  appel- 
lant 

14.  iNBTBUOTioNB,  |  169* — how  cotuidcred.  Instructions  are  to 
be  considered  as  a  series,  and  vagueness  of  meaning  or  doubt  as 
to  one  instruction  may  be  cured  by  others. 

16.  Afpbal  and  ebbob,  §  1643* — when  instrtiction  an  credibilitv 
of  witnesses  not  reversihJy  erroneous.  An  instruction  as  to  deter- 
mining the  credibility  of  witnesses  whereby  the  jury  were  allowed 
to  consider  all  "the  surrounding  circumstances  appearing  on  the 
trial/'  held  not  reversible  error  in  view  of  other  instructions 
given. 

Appeal  ftom  the  Circuit  Court  of  Kane  county;  the  Hon.  Mazzini 
Slusbq,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.  Affirmed.  Opinion  filed  August  10,  1916.  Certiorari  denied 
by  Supreme  Court  (making  opinion  final). 

John  a.  BussELLy  for  appellant. 
Snapp^  Heisb  &  Snapp^  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

Miss  Ida  M.  Tindall  was  a  passenger  in  a  sleeping 
car  on  a  Chicago  &  Northwestern  Railway  train  from 
Dnluth  to  Madison,  Wisconsin,  and  claims  that  she  was 
there  improperly  caused  and  permitted  to  alight  from 
said  car  in  the  nighttime  in  the  yards  some  distance 
from  the  station  of  the  railway  company  at  a  place  in- 
sufficiently lighted  and  in  a  place  to  which  she  was  a 
stranger  and  without  information  how  to  reach  the  sta- 
tion, and  that  in  seeking  to  find  her  way  out  she 
stepped  into  a  depression  and  was  severely  jarred. 
She  claims  that  she  was  carrying  a  heavy  suit  case 
and  that  the  shoulder  of  the  arm  with  which  she  was 
carrying  this  suit  case  was  injured,  and  that  said  in- 
jury became  permanent  and  deprived  her  of  the  ability 
to  perform  the  lucrative  employment  which  she  then 
had.    She  sued  the  railway  company  and  the  Pullman 

•Sm  niinois  NotM  Dtffest,  Volt.  XI  to  XV,  And  CiimiilatiT*  <)MHrterlj.  auio 
topic  and  Metion  nvmber. 
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company.  She  filed  several  declarations.  There  was  a 
jury  trial.  At  the  close  of  the  plaintiff's  evidence,  the 
jury,  by  direction  of  the  court,  returned  a  verdict  find- 
ing the  Pullman  company  not  guilty.  The  case  finally 
went  to  the  jury  against  the  railway  company  upon  an 
additional  count  as  amended.  This  count,  after  suit- 
able allegations  charging  the  operation  of  the  railroad 
and  the  relation  of  carrier  and  passenger,  and  the  duty 
of  the  railway  company  to  its  passengers,  charged  that 
the  company  negligently  failed  to  give  the  plaintiff 
timely  notice  of  the  approach  of  the  train  to  the  sta- 
tion at  Madison,  and  reasonable  time  to  prepare  to 
leave  said  train  and  sleeping  ear  at  the  station  with 
convenience  and  safety;  that  plaintiff  was  therefore 
unable  to  leave  said  train  and  car  at  said  station  and 
was  compelled  to  remain  in  said  car  until  it  was  moved 
by  the  railway  company  from  said  station  at  the  place 
appointed  for  passengers  to  alight  to  another  part  of 
the  yards  in  the  station  grounds  and  detached  from 
said  train ;  and  that  defendant ' '  negligently  permitted 
and  invited  plaintiff  to  alight  from  said  sleeping  car  at 
a  place  which  was  dark  and  insuflSciently  lighted ' ' ;  and 
that  by  reason  thereof  and  through  such  negligence  of 
defendant,  plaintiff,  while  in  the  exercise  of  due  care, 
*'was  invited,  permitted  and  directed  to,  and  did,  alight 
in  the  nighttime  and  while  it  was  dark  from  the  said 
sleeping  car  in  the  yards  of  said  railway  company*'  at 
a  great  distance  from  the  station,  and  that  while  plain- 
tiff, who  was  a  stranger  to  the  surrounding  conditions, 
was  proceeding  with  due  care  and  caution  by  the  best 
apparent  route  from  said  car  in  the  nighttime  in  the 
darkness,  over  and  through  the  tracks  and  yards  of  the 
company  to  the  station,  carrying  her  hand  baggage, 
she  stumbled  and  fell*  over  some  obstacle  or  into  some 
hole  or  depression,  the  precise  nature  of  which,  on  ac- 
count of  the  darkness,  is  to  plaintiff  unknown,  and  she 
was  caused  to  lurch  or  was  thrown  and  wrenched  or 
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jerked  with  great  force,  and  greatly  strained,  bruised 
and  hurt,  and  was  permanently  injured  in  her  body, 
arm  and  nervous  system,  and  suffered  great  pain,  and 
was  prevented  from  attending  to  her  business  and  af- 
fairs, and  lost  great  gains  and  profits  which  she  other- 
wise would  have  acquired.  Plaintiff  had  a  verdict  for 
$7,000.  Motions  by  the  railroad  company  for  a  new 
trial  and  in  arrest  of  judgment  were  denied.  Plaintiff 
had  judgment  on  the  verdict,  and  the  railway  company 
prosecutes  this  appeal. 

At  the  close  of  all  the  evidence  appellee,  by  leave  of 
court,  amended  the  additional  count  so  as  to  state  more 
definitely  than  before  that  the  place  which  the  count 
originally  said  was  dark  was  also  insuflSciently  lighted. 
Appellant  contends  in  its  brief  that  at  the  close  of  the 
plaintiff's  evidence,  certain  things  were  said  by  coun- 
sel for  the  respective  parties  and  by  the  court  con- 
cerning this  additional  count  and  the  charges  therein 
which  amounted  to  a  contract  by  appellee  that  she 
would  not  amend  said  additional  count;  and  that  the 
amendment  so  permitted  at  the  dose  of  all  the  evidence 
was  a  violation  of  that  agreement,  took  appellant  by 
surprise  and  was  reversible  error.  This  position  is 
entirely  based  upon  the  statements  contained  in  an 
affidavit  of  counsel  for  appellant  contained  in  between 
seven  and  eight  printed  pages  of  the  abstract  There 
are  two  reasons  why  this  aflSdavit  cannot  be  consid- 
ered, and  a  third  reason  why  it  cannot  prevail:  (1) 
This  affidavit  is  not  contained  in  the  bill  of  exceptions. 
In  a  common-law  record,  affidavits  on  file  can  only  be 
brought  to  the  attention  of  a  reviewing  court  by  being 
embodied  in  a  bill  of  exceptions.  The  clerk  of  the 
court  has  no  authority  to  insert  in  that  part  of  the 
record  kept  by  him  any  affidavit  or  other  paper  on  file, 
excepting  the  pleadings  and  the  like  which  are  of  them- 
selves a  part  of  a  common-law  record.  The  fact  that 
the  clerk  inserts  an  affidavit  or  other  paper  and  certi- 
fies that  it  is  on  file  in  the  case,  or  that  it  was  filed  on 
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a  certain  date,  does  not  make  that  affidavit  or  paper  a 
part  of  the  record  which  the  reviewing  court  can  con- 
sider. The  mle  is  the  same,  to  a  large  extent,  in  chan- 
cery. This  has  been  held  in  a  long  line  of  decisions 
of  which  the  following  are  examples :  Franey  v.  True, 
26  HL  184;  Schlump  v.  Reidersdorf,  28  IlL  68;  Hea- 
cock  V.  Hosmer,  109  HI.  245 ;  Lange  v.  Heyer,  195  111. 
420;  DuQuom  Water-Works  Co.  v.  Parks,  207  111.  46; 
Bellinger  v.  Barnes,  223  111.  121 ;  People  v.  Donaldson, 
255  HI.  19 ;  People  v.  Taxman,  186  111.  App.  348.  Not 
only  is  this  affidavit  not  contained  in  the  bill  of  excep- 
tions, but  the  bill  of  exceptions  does  not  show  that  at 
the  close  of  the  plaintiff's  case  or  at  any  other  time, 
any  such  conversation  as  is  alleged  was  held  between 
court  and  the  counsel  for  the  respective  parties,  or  that 
anything  was  said  or  done  upon  the  subject  of  relying 
upon  this  additional  count  as  it  then  stood.  The  rec- 
ord, therefore,  does  not  present  at  all  the  question  so 
elaborately  discussed. 

(2)  If  the  affidavit  had  been  embodied  in  the  bill  of 
exceptions  as  a  part  of  the  showing  made  upon  the  mo- 
tion for  a  new  trial,  it  cannot  be  considered  by  this 
court.  That  which  occurred  in  the  presence  of  tlje 
court  at  the  trial  cannot  be  preserved  for  review  by 
affidavit.  What  is  said  and  done  by  the  trial  judge  and 
what  occurs  in  open  court  in  his  presence  is  within  his 
knowledge  and  must  be  recited  in  a  bill  of  exceptions 
vouched  for  by  his  certificate.  If  a  defeated  party 
could  be  permitted  to  make  such  matters  a  part  of  th« 
record  by  ex  parte  affidavits,  then  on  a  motion  for  a 
new  trial  affidavits  might  be  filed  to  show  what  rulings 
the  court  made  upon  the  evidence  and  the  instructions. 
If  a  trial  judge  does  not  remember  what  occurred  he 
may  refresh  his  recollection  by  having  the  notes  of  the 
reporter  read  to  him,  or  by  recalling  witnesses  or 
jurors,  or  he  may,  of  his  own  volition,  receive  affidavits ; 
but  when  his  recollection  has  been  refreshed  it  is  ho 

Vol.  cc  s« 
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who  must  certify  to  the  facts,  and  such  facts  can  only 
be  reviewed  upon  his  certificate  as  to  what  occurred. 
If  after  the  filing  of  such  an  aflSdavit  for  a  new  trial  the 
court  denies  the  motion,  it  will  be  presumed  in  support 
of  the  action  of  the  court  that  the  trial  judge  knew 
that  the  statements  in  the  affidavit  of  what  occurred  in 
open  court  were  untrue,  or  that  their  effect  was  obvi- 
ated by  other  things  which  occurred  in  open  court  to 
the  knowledge  of  the  trial  judge.  Among  the  many 
cases  in  which  this  rule  has  been  announced  are  Mayes 
V.  People,  106  111.  306;  Peyton  v.  Village  of  Morgan 
Park,  172  111.  102 ;  Beel  v.  Heiligenstein,  244  111.  239 ; 
People  V.  Stra/uch,  247  HI.  220.  The  contents  of  the 
affidavit  referred  to  in  the  case  last  cited  more  fully 
appear  in  the  opinion  of  the  Appellate  Court  in  the 
same  case,  153  111.  App.  544.  This  bill  of  exceptions 
only  shows  that  at  the  close  of  all  the  evidence  appellee 
asked  and  obtained  leave  to  make  the  amendment  over 
the  objection  of  appellant.  The  court  does  not  recite 
anywhere  in  the  bill  of  exceptions  the  things  upon 
which  the  appellant  relies  to'  make  it  error  to  permit 
the  amendment 

(3)  The  statute  permits  the  amendment  and  appel- 
lee had  a  right  to  make  it.  If  appellant  was  thereby 
taken  by  surprise  and  desired  to  obtain  other  witnesses 
from  Madison  on  the  subject  of  light,  it  should  have 
asked  for  time  to  do  so,  or  for  a  continuance.  It  is 
obvious  from  the  evidence  in  the  record  that  appellant 
had  very  thoroughly  gone  into  the  subject  of  the  light- 
ing at  that  station  and  in  its  yards.  It  did  not  ask  for 
either  a  postponement  or  a  oontinuance.  This  cause 
was  tried  in  May,  1915,  This  affidavit  was  sworn  to 
on  July  12,  1915,  but  was  not  filed  until  December  29, 
1915.  It  does  not  state  that  appellant  found  any  wit- 
nesses whom  it  would  or  could  have  produced  if  the 
amendment  had  been  made  sooner.  It  does  not  name 
any  otlier  witness  whom  it  could  produce  if  the  new 
trial  were  granted  because  the  amendment  was  al- 
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lowed  that  late.  It  is  obvious  that  appellant  was  not 
deprived  of  any  proof  which  it  could  have  presented. 
Moreover,  the  amendment  was  but  an  enlargement  of 
that  which  was  already  sujficiently  stated  in  the  addi- 
tional count 

The  proofs  tend  to  show  the  following  facts :  On  the 
evening  of  February  5, 1914,  appellee  left  Duluth,  Min- 
nesota, on  a  trip  to  Lancaster,  Wisconsin.  Her  route 
required  her  to  change  cars  at  Madison,  Wisconsin. 
She  took  the  Duluth  Limited,  a  train  running  from 
Duluth  to  Chicago  through  Madison.  She  had  a  berth 
in  what  was  called  the  Milwaukee  sleeper,  a  car  which 
was  to  be  detached  from  that  train  at  Madison  and 
proceed  from  thence  to  Milwaukee.  She  gave  orders 
to  the  porter  to  call  her  thirty-five  minutes  before  the 
train  would  reach  Madison,  so  that  she  would  have 
time  to  dress  before  the  train  reached  the  station.  She 
testified  that  it  usually  took  her  from  twenty-five  to 
thirty  minutes  to  dress  in  a  sleeper.  The  train  was 
due  to  be  at  Madison  at  4:25  a.  m.  of  February  6th. 
It  reached  there  two  minutes  late.  The  porter  called 
appellee  shortly  before  the  train  reached  the  station. 
His  excuse  for  this  was  that  this  Milwaukee  sleeper  did 
not  immediately  leave  Madison  but  remained  at  that 
city  until  about  5:00  a.  m.,  so  that  after  the  train 
reached  Madison  she  had  ample  time  to  dress.  Appel- 
lee knew  that  this  sleeper  was  to  be  detached  from  the 
Duluth  Limited  at  Madison,  but  she  did  not  know  that 
it  remained  so  long  a  time  at  Madison.  It  is  claimed 
that  on  cross-examination  she  testified  that  she  did 
know  that  fact,  but  an  examination  of  her  entire  evi- 
dence satisfies  us  that  she  only  means  that  she  learned 
that  fact  shortly  before  she  left  the  car,  and  after  she 
had  dressed.  Appellee  was  evidently  angry  at  the 
porter  for  not  having  called  her  as  directed,  and  she 
dressed  with  haste.  According  to  her  evidence  the  por- 
ter was  sulky  and  impertinent  in  reply  to  her  question 
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why  he  did  not  call  her  as  directed.  The  day  coaches 
were  behind  the  sleepers,  and  the  Milwaukee  was  the 
rear  sleeper.  The  course  pursued  at  Madison  cus- 
tomarily and  on  this  occasion  was  this :  After  the  day 
passengers  had  alighted  from  the  day  cars  an  engine 
was  attached  to  the  rear  of  the  train  and  took  the  day 
coaches  and  the  Milwaukee  sleeper  back  into  the  yards. 
The  train  had  come  in  on  track  two,  which  was  nearest 
the  station.  The  train  was  taken  north  to  certain 
crossovers  which  are  outside  of  the  plat  in  evidence, 
and  made  to  cross  over  tracks  three  and  four,  and  the 
sleeper  was  placed  on  track  five,  north  of  Blount  street. 
The  course  of  the  railroad  at  this  station  was  south- 
west and  northeast.  Blair  street  was  southwest  of  the 
station,  and  the  station  faced  it.  There  was  a  slight 
curve  in  the  main  tracks  at  the  station.  Blount  street 
was  the  next  street  north  of  the  station.  There  were 
train  sheds,  called  umbrella  sheds,  which  ran  from 
Blair  street  to  Blount  street,  and  ended  there.  Tracks 
three,  four  and  five  ended  northeast  of  the  station. 
When  the  Milwaukee  sleeper  had  been  placed  on  track 
five,  the  switch  engine  took  the  day  cars  back  over  the 
same  route  and  attached  them  again  to  the  end  of  the 
Duluth  Limited,  which  usually  left  for  Chicago  about 
4 :35  a.  m.,  or  ten  minutes  after  its  arrival.  It  is  said 
that  appellee  testified  she  left  the  car  at  4:30,  but  an 
examination  of  her  entire  evidence  shows  that  what 
she  means  is  that  it  must  have  been  at  least  4 :30,  be- 
cause she  could  not  possibly  have  dressed  in  any 
shorter  time.  The  train  dispatcher's  sheet  shows  that 
the  Duluth  Limited  left  at  4 :37  that  morning,  and  the 
porter  testified  that  it  was  leaving  when  appellee  got 
off  the  sleeper.  There  was  for  each  track  a  brick  plat- 
form rising  some  twelve  or  eighteen  inches  above  the 
track  on  which  the  train  traveled.  There  were  many 
electric  lights  in  the  roof  of  each  umbrella  train  shed. 
These  lights  were  controlled  by  switches  near  the  sta- 
tion in  charge  of  the  night  station  master.    It  was  his 
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business  and  the  custom  to  turn  on  the  lights  for  a  par- 
ticular platform  only  just  before  a  train  arrived  at 
that  platform  to  discharge  passengers.  As  soon  as  the 
train  started  to  leave  the  station  it  was  the  duty  and 
custom  to  turn  off  the  lights  in  that  train  shed.  The 
otlier  train  sheds  were  left  unlighted.  There  were  in- 
candescent lights  over  the  various  doors  of  the  depot. 
The  lights  fronting  Blair  street  could  not  be  seen  from 
track  five  where  the  sleeper  was,  which  was  northeast 
of  the  depot  perhaps  six  hundred  feet  or  more.  One 
witness  testified  that  on  that  occasion  this  car  was 
parked  forty  feet  beyond  Blount  street,  others  sixty 
feet,  and  another  one  one  hundred  and  sixty  feet.  The 
brick  platforms  extended  that  far,  and  there  were  some 
lights  on  iron  posts  on  each  platform  beyond  the  train 
shed,  but  those  lights  were  also  controlled  by  the  same 
switches  referred  to.  There  was  a  light  over  the  ex- 
press door,  another  over  the  baggage  door,  and  an- 
other over  the  doors  to  the  station  that  were  in  the 
direction  where  this  car  was.  Those  lights  were  called 
owl  lights,  were  of  sixty  candle  power,  and  were  only 
intended  to  aid  persons  at  the  station  to  find  the  doors. 
The  waiting  room  at  the  station  was  two  stories  high 
and  had  glass  on  the  side  towards  where  this  car  was, 
and  it  had  eight  clusters  of  lights,  four  of  which  were 
left  lighted  in  the  nighttime  when  a  train  was  not  there. 
Appellee  had  been  through  Madison  on  this  road  be- 
fore, but  not  in  the  nighttime,  and  she  had  never  been 
in  those  yards  where  this  car  was  parked.  When  she 
got  off  this  car  the  station  was  southwest  of  her,  the 
town  was  to  the  northwest  and  the  yards  extended  on 
to  the  northeast  and  east  for  a  long  distance,  and 
there  were  in  them  many  switch  lights  then  burning. 
One  witness  said  that  twenty-five  or  thirty  switch 
lights  were  visible  from  that  point.  The  undisputed 
proof  is  that  it  was  a  very  foggy  morning.  The  porter 
of  the  sleeping  car  testified  once  that  it  was  unusually 
dark,  and  another  time  that  it  was  not  any  darker  than 
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usual.  Appellee  testified  that  she  asked  the  porter  the 
direction  to  the  depot  after  she  had  alighted  from  the 
car,  and  that,  so  far  as  she  recollects,  he  made  no  re- 
ply, but  instantly  got  upon  the  car  and  went  into  it 
and  slammed  the  door.  He  testified  that  he  pointed  to 
her  the  direction.  She  did  not  know  where  she  was 
and  she  did  not  know  in  which  direction  the  station 
was,  and  she  started  off  towards  some  lights  which 
she  saw,  but  after  going  a  little  ways  thought  she  was 
wrong  and  went  in  another  direction  and  was  entirely 
confused.  She  saw,  a  little  distance  away,  an  engineer 
oiling  his  engine  and  holding  a  lighted  torch.  She  de- 
termined to  go  to  him  and  ask  her  way.  Just  then  he 
went  around  to  the  other  side  of  his  engine  and  thus 
deprived  her  of  the  light  of  his  torch.  As  she  went 
she  stepped  into  some  depression  which  we  believe  to 
have  been  the  depression  where  the  track  was  below 
the  brick  platform.  She  was  carrying  a  heavy  suit 
case.  She  carried  no  trunk  in  her  travels  and  there- 
fore had  in  her  suit  case  her  wearing  apparel,  and  the 
books  and  papers  which  she  used  in  the  business  in 
which  she  was  engaged.  She  plunged  forward  several 
times,  but  did  not  fall.  Soon  thereafter  she  noticed 
pain  in  her  shoulder  which  continued  to  increase  as 
hereafter  stated.  The  engineer  came  back  to  that  side 
of  the  engine  and  directed  her  how  to  reach  the  station 
down  the  brick  platform.  She  went  to  the  station, 
asked  the  ticket  agent  to  whom  she  should  make  com- 
plaint of  the  porter,  and  was  directed  to  another  sta- 
tion man  on  duty,  and  told  him  she  wanted  to  complain 
of  the  porter  for  his  insolence  and  for  not  calling  her 
as  directed,  and  then  she  went  into  the  ladies '  dressing 
room.  This  officer  says  he  asked  her  if  she  was  hurt 
and  that  she  said  no.  She  denies  that  she  was  asked 
that  question  or  made  that  answer.  She  suffered  pain 
while  there.  She  took  the  train  for  Lancaster  about 
8:00  a.  m.  She  did  but  little  at  Lancaster  on  account 
of  the  pain  she  suffered.    The  next  day,  which  was 
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February  7th,  she  went  back  to  Madison,  went  to  a  ho- 
tel and  obtained  the  address  of  a  lady  osteopath  and 
went  to  her  for  treatment.  She  asked  to  have  an  ex- 
amination made  to  see  if  her  shoulder  was  not  out  of 
joint.  She  returned  to  the  hotel,  walked  the  floor  much 
of  the  following  night,  sent  for  the  housekeeper  for  re- 
lief during  the  night  and  did  have  some  appliances  to 
relieve  her  pain  then,  and  she  took  the  Duluth  Limited 
on  the  morning  of  February  8th  for  Chicago.  When 
she  arrived  at  the  depot  in  Chicago  she  went  to  the  rest 
room  and  complained  to  the  nurse  of  her  suffering  and 
the  nurse  sent  for  the  company  doctor  and  the  com- 
pany detective  and  they  examined  her  shoulder  and  did 
not  find  it  discolored  or  inflamed.  About  the  middle 
of  the  day  she  went  to  Joliet.  She  had  a  sister,  Alice 
P.  Tindall,  who  was  private  secretary  to  the  warden  of 
the  Illinois  State  Penitentiary  and  who  had  a  room  in 
the  woman's  prison  there.  Appellee  went  to  that  sis- 
ter and  she  sent  for  Dr.  Grant  Houston,  a  practicing 
physician  of  Joliet,  and  by  him  appellee  was  thereafter 
treated  for  a  considerable  time.  He  found  a  discolora- 
tion of  the  shoulder  which  reached  two-thirds  of  the 
way  to  the  elbow,  and  according  to  other  evidence  later 
reached  to  the  wrist.  He  found  inflammation  in  the 
shoulder  and  took  her  to  a  hospital  for  examination 
and  treatment.  The  final  result  was  a  partial  ankylo- 
sis of  the  shoulder  joint,  which  reduced  the  ability  of 
Miss  Tindall  to  move  heir  arm  to  twenty-five  to  thirty 
per  cent,  of  its  normal  action.  At  one  time  in  order  to 
overcome  any  intentional  or  unintentional  resistance 
by  the  patient,  Dr.  Houston  put  appellee  under  an 
anaesthetic,  and  then  did  all  that  he  could  do  to  move 
the  arm,  and  could  produce  no  greater  movement  than 
above  stated.  One  of  the  examinations  was  by  Dr. 
Houston  and  a  Dr.  Hopkins,  a  medical  man  who  was 
there  representing  appellant.  Appellant  did  not  call 
Dr.  Hopkins  as  a  witness.  Appellant  in  its  brief  here 
has  accused  appellee  of  being  a  malingerer,  but  not  only 
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is  there  no  evidence  whatever  to  that  effect,  but  the  ab- 
sence of  Dr.  Hopkins  from  the  witness  stand,  without 
any  explanation,  deprives  that  claim  of  any  right  to 
serious  consideration. 

Appellant  called  the  osteopath,  the  housekeeper  of 
the  hotel  at  Madison,  the  man  who  met  appellee  in  the 
station  that  morning,  those  who  met  appellee  in  the 
Chicago  station  on  the  8th,  and  in  the  main  they  fully 
corroborated  appellee  as  to  the  fact  that  she  claimed 
to  be  suffering  pain  in  that  shoulder.  There  were 
some  slight  discrepancies  testified  to  by  them.  The 
osteopath  when  examined  in  chief  testified  that  appel- 
lee told  her  that  she  hurt  her  shoulder  by  being 
jammed  against  the  comer  of  an  omnibus.  On  cross- 
examination  she  admitted  that  she,  herself,  had  had  an 
experience  of  that  kind  and  that  she  very  likely  re- 
peated the  story  to  appellee  that  morning.  Another  of 
these  witnesses  had  been  told  by  appellee  of  her  being 
hurt,  and  it  was  the  recollection  of  that  witness  that 
appellee  said  she  was  hurt  after  she  talked  with  the 
engineer,  whereas  appellee  testified  that  it  was  while 
she  was  trying  to  reach  the  engineer  and  after  she  had 
seen  him.  These  supposed  contradictions  by  witnesses 
whose  attention  was  not  again  directed  to  the  matter 
for  several  months  did  not  in  the  minds  of  the  jury 
weaken  the  testimony  of  appellee,  and  do  not  tend  to 
show  that  the  main  features  of  her  narrative  are  un- 
true. 

Appellant  contends  many  times  in  its  brief  that 
there  is  not  a  word  of  testimony  to  show  whether  it 
was  the  right  or  the  left  shoulder  of  appellee  which 
was  injured,  and  that  if  it  was  not  the  shoulder  used 
by  her  in  her  employment  hereafter  described,  then 
she  could  not  have  been  seriously  injured,  and  the  ver- 
dict would  be  excessive.  On  slightly  examining  the  evi- 
dence on  this  subject  we  have  found  five  witnesses  who 
testified  that  it  was  her  right  shoulder  and  her  right 
arm  of  which  she  complained,  and  some  of  those  wit- 
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nesses  were  called  by  appellant.  Appellee  testified 
that  she  had  never  received  any  violent  injury,  or  any 
injury  of  any  kind  to  her  right  arm  or  her  right  shoul- 
der, before  the  accident  involved  in  this  case.  Appel- 
lee also  testified  that  she  was  right-handed  and  could 
not  do  her  work  with  her  left  hand.  It  is  manifest  that 
there  were  references  to  the  arm  in  the  presence  of  the 
jury  which  indicated  which  arm  it  was,  that  could  not 
well  be  incorporated  in  the  bill  of  exceptions.  For  in- 
stance, in  the  presence  of  the  jury  appellee  held  up  an 
arm  and  showed  how  far  she  could  raise  it,  and  the 
jury  knew,  therefore,  whether  it  was  the  right  or  the 
left  arm. 

Appellant  contends  that  on  the  question  whether 
there  was  sufficient  light  at  the  place  where  appellee 
was  injured,  her  testimony  stands  alone,  and  is  dis- 
puted by  thirteen  witnesses  called  by  appellant,  and 
that  the  jury  cannot  be  permitted  to  decide  in  favor  of 
one  and  against  so  many  other  witnesses.  We  do  not 
find  that  to  be  the  state  of  the  record.  The  material 
question  was  whether  the  place  was  sufficiently  lighted 
at  the  time  that  appellee  was  hurt.  Most  of  the  wit- 
nesses to  whom  appellant  refers  were  not  at  that  sta- 
tion that  night  and  did  not  know  what  lights  were 
burning  and  what  were  turned  off  at  the  time  in  ques- 
tion, and  did  not  know  whether  a  heavy  fog  was  pre- 
vailing. They  did  prove  that  when  all  the  platform 
lights  were  burning,  the  place  was  sufficiently  lighted 
in  ordinary  weather.  They  did  prove  that  they  were 
familiar  with  the  station  and  the  yards,  and  had  often 
been  through  the  yards  at  this  place  in  the  nighttime, 
and  knowing  where  they  were  and  what  the  proper 
route  to  the  station  was,  were  able  at  any  time  when 
they  were  there  to  see  their  way  with  sufficient  clear- 
ness to  avoid  injury.  Appellee  testified  there  was  a 
heavy  fog  at  that  time.  No  one  denies  it.  Appellee 
testified  that  she  saw  nothing  by  which  she  could  tell 
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where  the  station  was  or  what  direction  she  ought  to 
take.  The  porter  testified  that  the  Duluth  Limited  was 
•  leaving  the  station  as  appellee  left  the  car.  It  was  the 
custom  for  the  station  master  to  turn  off  the  platform 
lights  as  soon  as  passenger  trains  started.  The  station 
master  had  no  recollection  when  he  turned  off  these 
Ughts  on  this  particular  night,  and  the  jury  might 
fairly  infer  that  they  were  turned  off  as  soon  as  the 
train  started  to  leave,  and  that  those  platform  lights 
were  not  huming  when  appellee  started  to  leave  the 
car.  If  they  were  not,  there  were  no  lights  then  burn- 
ing at  the  station  except  the  owl  lights  over  about  four 
or  five  doors,  not  intended  to  cast  any  light  into  the 
yards  at  all,  and  the  lights  inside  the  waiting  room, 
and  there  were  twenty-five  or  thirty  switch  lights  burn- 
ing in  other  directions  and  visible  to  appellee  after 
she  got  off  the  car.  After  the  engineer  had  directed 
her  where  to  go  to  reach  the  station,  she  was  able  to 
find  her  way,  but  there  was  no  preponderance  of  evi- 
dence that  at  that  time,  before  she  obtained  that  in- 
formation from  the  engineer,  she  could  see  where  to 
go;  nor  was  there  any  evidence  that  the  depressions 
where  the  tracks  were  below  the  sides  of  the  platforms 
were  not  in  darkness.  Between  appellee  and  the  sta- 
tion were  an  iron  fence  and  numerous  upright  posts 
supporting  the  train  sheds,  and  supporting  the  plat- 
form lights  when  burning.  There  is  no  doubt  but  that 
appellant  did  prove  by  a  strong  array  of  testimony 
that  this  is  a  well-built  station,  and  that  when  all  the 
lights  were  burning  it  was  exceedingly  well  lighted ;  but 
there  is  no  preponderance  of  evidence  that  a  woman 
left  in  the  yards  in  the  nighttime,  on  a  foggy  night 
after  the  platform  lights  had  all  been  turned  off,  could 
see  to  leave  a  car  and  find  her  way  safely  to  a  station 
of  whose  situation  she  was  entirely  ignorant.  The  jury 
believed  appellee. 

Appellee  was  about  forty-eight  years  old  when  this 
injury  was  received.    She  had  been  a  teacher  all  her 
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adult  life.  After  teaching  in  various  positions  in  pri- 
vate and  public  schools  mathematics  and  other  studies, 
she  went  to  perfect  herself  in  the  study  of  art  in  two 
eastern  institutions,  and  thereafter  became  a  teacher 
and  demonstrator  of  art.  The  Prang  Company  pub- 
lishes, introduces  and  seUs  a  system  of  art  instruction 
for  the  public  schools.  Wherever  a  school  board  buys 
the  Prang  appliances  and  installs  the  Prang  system, 
the  Prang  Company  sends  a  demonstrator  to  that 
school,  who,  upon  the  blackboard  and  upon  large  sheets 
of  paper,  instructs  the  teachers  of  those  schools  how  to 
give  art  lessons  to  the  pupils  according  to  the  Prang 
method.  Appellee  became  the  circuit  instructor  of  the 
Prang  Company  for  the  States  of  Illinois,  Wisconsin 
and  Iowa,  at  a  salary  of  $140  per  month  for  ten  months 
in  the  year,  and  she  spent  the  other  two  months  in  con- 
ducting a  similar  art  school  at  the  University  of  Colo- 
rado. Besides  the  salary  of  $140  per  month  she  was 
paid  her  hotel  and  traveling  expenses,  and  as  she  was 
constantly  on  the  road  working  for  the  Prang  Com- 
pany during  ten  months  of  the  year,  she  practically 
received  what  would  be  equivalent  to  her  board  and 
lodging  besides  $140  per  month.  Prior  to  this  injury 
the  Prang  Company  had  entered  into  an  agreement 
to  pay  her  during  the  next  year  $166.66  per  month  be- 
sides her  traveling  expenses  and  hotel  bills  for  ten 
moiiths  in  that  year.  This  work  required  the  ft-ee  use 
of  her  right  arm  and  shoulder.  After  she  had  received 
all  the  benefit  she  could  obtain  from  medical  treatment 
she  found  herself  entirely  unable  to  do  the  work  on 
account  of  this  partial  ankylosis  of  her  right  shoulder, 
and  she  was  obliged  to  leave  that  employment.  She 
undoubtedly  can  teach,  at  much  lower  wages,  portions 
of  the  common  school  system,  but  she  has  lost  by  this 
injury  the  entire  benefit  of  the  higher  training  which 
at  considerable  time  and  expense  she  had  obtained  in 
these  eastern  institutions,  and  she  has  lost  this  lucra- 
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tive  salary  and  her  expenses.  While  $7,000  is  a  Jarge 
sum,  yet  it  is  evident  that  it  would  not  take  many  years 
to  cover  that  verdict  with  the  actual  pecuniary  loss  she 
has  sustained  by  the  reduction  of  her  earning  power. 
Besides  this,  she  has  suffered  much  and  long  con- 
tinued pain.  We  are  unable  to  say  that  the  damage:? 
are  excessive. 

The  defense  proved  that  a  few  months  before  this 
injury  appellee  was  in  a  wreck  on  the  Illinois  Central 
Railway,  and  that  she  had  correspondence  with  the 
authorities  of  that  road  concerning  the  injury  which 
she  received.  Apparently  it  is  sought  to  create  the 
impression  that  appellee  was  engaged  in  the  business 
of  being  injured  on  railways.  An  examination  of  all 
the  evidence  on  that  subject  shows  that  she  was  in  a 
passenger  car  which  was  in  a  wreck ;  that  she  received 
some  injury  to  her  back ;  that  she  caught  a  severe  cold 
because  the  passengers  were  without  heat  for  many 
hours  in  a  cold  part  of  the  year;  but  that  she  did  not 
make  a  claim  against  the  company;  but,  on  the  con- 
trary, the  claim  agent  of  the  road  sought  her  out  per- 
sistently and  urged  her  to  settle  for  $100,  and  that  the 
railroad  sent  a  surgeon,  who  was  a  friend  of  her  fam- 
ily and  knew  her  well  and  had  been  her  family  phy- 
sician, to  examine  her  as  far  as  he  could  without  her 
knowing  that  she  was  under  examination,  and  that  she 
desired  not  to  settle  until  she  found  out  whether  she 
was  seriously  injured  but  did  not  wish  to  put  the  mat- 
ter in  the  hands  of  a  lawyer,  and  finally  accepted  $125 
which  the  railroad  company  at  last  offered.  It  is  ob- 
vious that  it  was  the  railroad  company  that  sought  her 
persistently  to  settle  with  her,  and  evidently  the  rail- 
road company  feared  that  she  might  go  to  some  lawyer 
and  it  might  prove  more  serious  for  it.  It  was  posi- 
tively proven  that  there  was  no  injury  to  her  shoulder 
and  arm  in  that  connection.  There  was  nothing  to 
justify  the  jury  in  supposing  that  the  injuries  of  which 
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she  now  complains  were  in  any  respect  attributable  to 
that  accident. 

At  the  request  of  appellee 's  counsel  and  over  the  ob- 
jection of  the  appellant,  appellee,  while  a  witness,  was 
requested  to  raise  her  arm  as  high  as  she  could,  and 
she  did  stand  np  and  she  did  raise  her.arm.  It  is  con- 
tended  that  this  was  erroneous.  We  are  of  opinion 
that  the  ruling  of  tlie  court  in  permitting  this  to  be 
done  was  sustained  by  the  principles  announced  and 
authorities  cited  in  Springer  v.  City  of  Chicago,  135 
111.  552;  City  of  Lanark  v.  Dougherty,  153  HI.  163; 
Swift  &  Co.  V.  Rutkowski,  182  111.  18;  Chicago  Ter- 
mhial  Transfer  R.  Co.  v.  Kotosk%  199  HI.  383;  Chicago 
(&  A.  Ry.  Co.  V.  Walker,  217  HI.  605,  and  by  several  of 
the  Appellate  Courts,  including  this  court.  In  Prich- 
ard  V.  Moore,  75  111.  App.  553,  we  said:  **It  was  not 
error  for  plaintiff  while  on  the  witness  stand  to  show 
to  the  jury  to  what  extent  he  could  move  his  arm.  That 
demonstration  simply  made  more  plain  to  the  jury  that 
which  is  usually  described  in  words.''  We  may  add 
that  in  this  case  it  was  also  described  by  witnesses  in 
words. 

It  is  contended  that  the  court  erred  in  admitting 
testimony  as  to  the  amount  of  Dr.  Houston's  bill.  The 
matter  is  not  fully  set  forth  in  the  abstract.  The  rec- 
ord, page  132,  is  as  follows : 

**Mr.  Heise:  You  had  no  contract  with  Miss  Tin- 
dall in  regard  to  your  professional  services,  in  ad- 
vance T 

'*A.    No,  sir. 

'*Q.  Do  you  recollect  now  how  much  you  charged 
herf 

^^A.    Yes,  sir. 

*'Q.    How  much  was  it? 

**Mr.  Russell:    The  question  is  objected  to. 

* '  The  Court :    Objection  sustained. 

' '  Mr.  Heise :  Was  the  charge  you  made  the  usual, 
customary  and  going  charge  for  services  of  that  kind 
in  JolietT  . 
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**Mr.  Russell:     The  question  is  objected  to. 

*  *  The  Court :    Let  him  answer. 

**  (To  which  ruling  of  the  court,  counsel  for  defend- 
ant, the  Chicago  and  North  Western  Railway  Com- 
pany, then  and  there  duly  excepted.) 

**A.    Forty-one  dollars. 

**Mr.  Russell:  I  object  to  the  answer,  and  move 
that  it  be  stricken  out. 

''The  Court:    Motion  denied;  let  it  stand. 

**(To  which  ruling  of  the  court,  counsel  for  defend- 
ant, the  Chicago  and  North  Western  Railway  Com- 
pany, then  and  there  duly  excepted.)^' 

Appellee  argues  that  in  making  up  the  bill  of  excep- 
tions, something  was  accidently  omitted  which  escaped 
the  attention  of  counsel  for  appellee  before  the  bill  of 
exceptions  was  signed.  We,  however,  must  accept  the 
bill  of  exceptions  as  it  reads  as  being  correct,  in  the  ab- 
sence of  any  action  in  the  court  below  to  have  it  cor- 
rected. We  are  of  opinion  that  to  the  question  how 
much  Dr.  Houston  charged  appellee  for  his  services  in 
treating  her  for  this  injury,  the  objection  made  should 
have  been  overruled,  under  Schmitt  v.  Kurrv^,  234  HI. 
578.  The  answer  ''Forty-one  dollars''  to  the  question 
whether  the  charge  made  was  the  usual  customary 
and  going  charge  for  services  of  that  kind  in  Joliet 
was  obviously  not  responsive  to  the  question,  but  that 
objection  was  not  made  to  it  nor  was  the  motion  to 
strike  it  out  based  upon  that  ground,  but  only  upon 
general  grounds.  If  attention  had  been  called  to  the 
fact  that  the  answer  was  not  responsive  to  the  last 
question,  it  could  not  have  failed  to  be  sustained.  That 
specific  objection  not  having  been  made  when  it  could 
have  been  obviated,  the  general  objection  will  not  avail, 
as  stated  in  Rich  v.  Trustees  of  Schools,  158  111.  242, 
and  in  other  cases,  followed  by  Merchcmts'  <&  Farmers* 
State  Bank  of  Sullivan  v.  Datvdy,  230  HI.  199.  The 
answer  was,  of  course,  to  the  first  question;  and  as  it 
must  have  been  obvious  to  the  court  that  it  was  not  an 
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answer  to  the  second  qnesion,  but  was  an  answer  to  the 
first,  the  action  of  the  court  in  permitting  the  answer 
to  stand  may  be  considered  as  equivalent  to  a  change 
of  the  ruling  as  to  the  first  question,  and  holding  it 
competent  In  that  part  of  the  record  above  quoted, 
appellant  has  no  objection  which  is  tenable.  The  court 
ruled  correctly.  The  specific  objection  which  would 
have  caused  the  matter  to  be  corrected  was  not  made. 
Appellee  had  a  right  to  prove  what  the  charge  was, 
and  that  is  all  that  there  appears.  The  seventeenth 
instruction  given  at  the  request  of  the  plaintiff  per- 
mitted recovery  for  moneys  necessarily  expended  or 
become  liable  for  doctors'  bills,  if  any,  while  being 
treated  for  such  injuries.  Appellant  might  have  raised 
the  question  upon  the  giving  of  that  instruction,  but 
while  it  has  attacked  other  instructions  in  its  brief  and 
argument,  it  has  not  questioned  that  instruction.  The 
rule  is  familiar  and  does  not  require  citing  of  authori- 
ties that  any  error  in  the  record  not  argued  in  the 
opening  brief  is  thereby  waived  and  cannot  be  availed 
of  by  the  appellant.  So  any  error  in  giving  that  in- 
struction is  waived.  We  do  not  feel  authorized  to  re- 
verse the  judgment  because  of  this  peculiar  condition 
of  the  bill  of  exceptions  as  to  the  testimony  on  that 
subject. 

Complaint  is  made  of  the  ninth  instruction  given  at 
the  request  of  appellee.  It  states  that  it  is  the  duty 
of  a  carrier  of  passengers  to  keep  the  platforms  used 
in  discharging  passengers  and  all  passageways  leading 
to  and  from  said  places  in  a  reasonably  safe  condition 
for  that  purpose,  and  if  a  violation  of  that  duty  en- 
tailed injury  upon  passengers  without  the  fault  of  the 
latter,  the  carrier  is  answerable  in  damages.  It  is  not 
denied  but  that  this  is  a  correct  statement  of  the  law, 
but  it  is  argued  that  it  left  the  jury  in  uncertainty  as 
to  what  the  question  was  on  which  they  were  to  pass. 
This  instruction  did  not  direct  a  verdict  and  the  in- 
structions are  to  be  considered  as  a  series.    If  there 
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was  any  possible  clouding  of  the  issues  under  that  in- 
struction it  was  removed  by  various  other  instructions 
given.  The  issues  the  jury  were  to  try  were  stated  in 
instructions  given  at  the  request  of  defendant,  Nos. 
11,  12  and  13,  and  others,  and  the  matter  of  proper 
light  was  therein  specifically  and  definitely  pointed  out. 
Moreover,  in  No.  14,  given  at  the  request  of  appellant, 
reference  is  made  to  *'acts  of  negligence''  so  that  the 
jury  could  clearly  get  the  idea  from  that  instruction 
that  more  than  one  matter  was  relied  upon  as  negli- 
gence in  this  case,  and  appellant  cannot  complain  of 
that  which  it  procured  by  its  instruction.  Complaint  is 
made  of  the  first  instruction  given  for  appellee,  be- 
cause in  discussing  the  question  of  the  credibility  of 
witnesses,  the  jury  were  allowed  by  it  to  consider  all 
**the  surrounding  circumstances  appearing  on  the 
trial."  This  instruction  was  criticised  by  us  as  of 
doubtful  propriety  in  Ames  v.  Thren,  136  HI.  App.  568. 
It  is  taken  word  for  word  from  North  Chicago  8t  R. 
Co.  V.  Wellner,  206  HI.  272,  and  the  instruction  is 
there  approved,  though  these  words  here  complained 
of  were  not  there  discussed.  The  instruction  has  been 
approved  by  the  Appellate  Court,  first  district,  in 
Hopp  V.  Chicago  City  Ry.  Co.,  170  111.  App.  72.  Appel- 
lant's fourteenth  instruction  told  the  jury  that  appellee 
must  prove  one  or  more  of  the  acts  of  negligence 
charged  against  the  appellant  in  her  declaration  by  a 
preponderance  of  all  the  evidence  in  the  case,  and  with 
that  cautionary  instruction  in  the  record  we  are  of 
opinion  that  we  ought  not  to  reverse  because  of  the  lan- 
guage above  quoted  from  the  first  instruction.  It  is 
also  worthy  of  note  that  in  the  second  instruction  given 
at  the  request  of  appellee,  the  expression  used  was 
*  *  from  all  the  evidence,  facts  and  circumstances  in  evi- 
dence," showing  that  the  facts  and  circumstances  to 
which  the  attention  of  the  jury  were  called  were  those 
appearing  in  the  proof.  Complaint  is  made  of  the 
third  instruction  given  at  the  request  of  appellee  re- 
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lating  to  the  law  where  two  witnessc  s  testify  just  oppo- 
site to  each  other  on  a  material  point.  It  is  not  denied 
that  this  states  the  law  correctly,  but  it  is  urged  that 
there  was  no  condition  upon  which  to  predicate  such 
an  instruction,  and  it  is  claimed  that  on  the  material 
questions,  the  evidence  is  that  of  appellee  against  thir- 
teen witnesses  on  the  opposite  side.  We  have  disposed 
of  that  contention  elsewhere,  but  this  instruction  prop- 
erly applies  to  the  evidence  of  appellee  and  of  the  por- 
ter, who,  in  certain  particulars  already  mentioned, 
testified  in  contradiction  to  each  other.  The  instruc- 
tion was  therefore  properly  given.  We  find  no  reversi- 
ble error  in  the  record  and  the  judgment  is  therefore 
affirmed. 

Affirmed. 


Harmon  Drainage  Blstrlet  No.  2  of  Lee  County,  Illi- 
nois, Appellant,  y.  Lynn  P.  Parker,  Appellee. 

Gen.  No.  6,292. 

1.  Dbahvaoe,  t  39* — when  interest  of  ccymmUaioner  does  not  dii- 
qualify.  The  fact  that  a  commissioner  of  a  district,  organized 
under  the  Farm  Drainage  Act  (J.  ft  A.  T  4475  et  seq.),  was  the 

.  owner  of  part  of  the  land  to  be  benefited  by  an  improvement  in 
favor  of  which  he  cast  the  deciding  vote,  held  not  to  make  the 
resolution  authorizing  such  improvement  void. 

2.  Dbainage,  I  72* — when  organization  of  suMistrict  unneces- 
sary. Where  lands  within  a  district  organized  under  the  Farm 
Drainage  Act  (J.  ft- A.  t  4475  et  seq.)  have  not  been  benefited  as 
contemplated  at  the  time  of  the  organization  of  the  district,  it  is 
the  duty  of  the  commissioners  to  so  improve  the  system  that 
such  lands  will  be  benefited  as  originally  intended,  the  expense 
thereof  to  be  paid  from  the  general  fund  of  the  district;  and  the 
organization  of  a  subdlstrict  is  not  necessary. 

Appeal  from  the  County  Court  of  Lee  county;  the  Hon.  John  B. 
Crabtbee,  Judge,  presiding,  Heard  in  this  court  at  the  April  term, 
1916.    Afllrmed.    Opinion  filed  August  10,  1916. 

•8ee  Illinois  Notes  Dlffost,  VoU.  XI  to  XV,  and  CumoIntlTe  tloArtorly,  same 
topic  and  section  nnmlMr. 
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Clyde  Smith,  for  appellant. 

Mark  C.  Kelleb  and  H.  A.  Brooks,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

On  October  17,  1911,  at  a  meeting  of  the  Drainage 
Commissioners  of  Harmon  Drainage  District  No.  2  in 
Lee  county,  a  resolution  was  passed  reciting  that  cer- 
tain lands  in  said  district  described  in  the  resolution 
were  not  benefited  in  proportion  to  their  classification 
and  required  additional  drainage,  and  ordering  a  tile 
to  be  laid  through  certain  lands.  The  motion  was 
adopted,  two  of  the  three  commissioners  voting  for  and 
one  against  the  proposition.  Lynn  P.  Parker  was  one 
of  the  commissioners  and  one  of  the  owners  of  the  land 
to  be  benefited  by  said  tile  and  he  voted  for  the  propo- 
sition, and  without  his  vote  it  would  not  have  been 
adopted.  Thereafter  the  work  was  done,  and  the 
drainage  district  paid  therefor  $78.29.  On  December 
22,  1914,  said  district  brought  suit  before  a  justice  of 
the  peace  to  recover  said  expenditure  from  Lynn  P. 
Parker.  The  justice  gave  judgment  against  the  dis- 
trict and  it  appealed  to  the  County  Court  of  Lee 
county,  where  the  case  was  tried  without  a  jury  and 
judgment  was  rendered  against  the  district.  It  prose- 
cutes this  further  appeal. 

It  is  contended  that  by  reason  of  interest  Parker  was 
disqualified  to  vote  for  said  resolution,  and  it  therefore 
was  not  adopted.  In  support  of  this  position  reliance 
is  had  upon  Chase  v.  City  of  Evanston,  172  111.  403; 
Murr  V.  City  of  Naperville,  210  HI.  371 ;  and  Vandalia 
Levee  <&  Draindge  Dist.  v.  Hutchins,  234  HI.  31.  We 
are  of  opinion  that  this  principle  does  not  apply  to 
drainage  districts  organized  under  the  Farm  Drainage 
Law  ( J.  &  A.  ^  4475  et  seq.).  In  Scott  v.  People,  120 
HL  129,  speaking  upon  this  subject,  the  court  said; 
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*'It  is  next  urged,  that  to  permit  the  commissioners  to 
pass  upon  the  question  of  enlargement  of  the  district 
would  be  to  have  it  determined  by  an  interested  tribu- 
nal. To  a  limited  extent  this  is  true,  but  it  does  not 
therefore  follow  that  the  decision  of  the  question,  when 
made,  would  not  be  binding.  In  matters  of  mere  local 
concern,  which  are  of  a  public  or  quasi  public  charac- 
ter, this,  in  many  cases,  cannot  be  avoided  without 
great  inconvenience.  It  is  every  day's  experience  for 
property  owners  in  small  villages  to  sit  as  jurors  in 
corporation  cases  for  the  recovery  of  penalties  under 
ordinances,  and  yet  we  presume  there  are  few  who 
would  now  question  their  right  to  do  so,  on  the  ground 
of  interest.  So  township  and  county  officers  are  con- 
stantly in  the  habit  of  making  up  and  auditing  their 
own  accounts  for  services  to  the  public,  and  no  one,  we 
presume,  questions  the  validity  of  these  official  acts 
on  that  ground.  They  are,  in  most  cases,  largely  min- 
isterial, and  the  interest  is  so  small  and  insignificant 
that  the  law  does  not  regard  it.  To  hold  this  objection 
good  would  strike  at  the  very  foundation  of  the  whole 
drainage  system.''  In  People  v.  Cooper,  139  111.  461, 
it  was  contended  that  certain  proceedings  taken  by  the 
commissioners  of  a  farm  drainage  district  were  void 
because  the  commissioners  were  interested.  The  court 
there  said :  *  *  It  is  not  the  rule,  however,  so  far  as  we 
are  aware,  that  interest  as  a  landowner  or  taxpayer  in 
a  municipal  or  qiMsi  municipal  corporation  disqualifies 
a  person  for  holding  an  office  in  such  municipality,  or 
for  performing  any  duty  incident  to  such  office,  al- 
though his  own  personal  or  pecuniary  interest  may  to 
some  extent  be  affected  by  his  action.  And  this  must 
be  especially  true  in  case  of  drainage  districts  which 
are  organized  for  the  promotion  of  the  private  inter- 
ests of  the  landowners  within  such  districts.  Nor  are 
we  aware  that  preconceived  opinions  or  preferences  of 
persons  elected  to  such  offices  have  ever  been  held  to  be 
a  legal  disqualification.    On  the  contrary,  municipal  as 
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well  as  other  executive  and  ministerial  officers  are  not 
unfrequently  elected  because  of  their  avowed  opin- 
ions or  preferences  in  relation  to  public  measures 
which  are  likely  to  come  before  them  for  their  official 
action.  And  tlae  question  is  not  materially  affected  by 
the  fact  that  the  ministerial  or  executive  duties  which 
he  may  be  called  upon  to  perform  may  involve  more  or 
less  of  qiMsi  judicial  action,  or  of  discretion  akin  to 
what  may  properly  be  called  judicial.  Doubtless  such 
officer  may,  as  a  matter  of  prudence  or  delicacy,  de- 
cline to  act  in  a  matter  in  which  he  feels  a  personal  in- 
terest, where  his  official  duty  may  be  as  well  performed 
by  another,  but  if  he  chooses  to  perform  the  duty  him- 
self, it  cannot  be  said  that  he  acts  without  jurisdiction, 
or  that  his  act  is  vitra  vires  and  therefore  void. '  *  Van- 
dalia  Levee  &  Drainage  Dist.  v.  Hutchins,  234  lU.  31, 
was  under  the  Levee  Act,  and  a  distinction  is  there 
drawn  between  that  act  and  the  Farm  Drainage  Act; 
and  Scott  v.  People,  supra,  and  People  v.  Cooper, 
supra,  were  there  referred  to  without  disapproval 
We  therefore  conclude  that  this  action  was  not  void 
because  of  the  fact  that  Commissioner  Parker  owned 
a  part  of  the  land  which  was  to  be  benefited  by  this 
action. 

It  is  contended  by  appellant  that  if  this  work  needed 
to  be  done,  the  funds  of  the  district  then  in  hand  could 
not  be  used  for  that  purpose,  but  that  a  subdistrict 
should  have  been  organized,  including  the  lands  to  be 
benefited  by  this  particular  drain,  and  they  should 
have  been  assessed  therefor.  Section  17  of  the  Farm 
Drainage  Act  (J.  &  A.  ^4493)  requires  the  commis- 
sioners to  determine  upon  a  system  of  drainage  which 
shall  provide  main  outlets  of  ample  capacity  for  the 
waters  of  the 'district,  having  in  view  the  future  con- 
tingencies as  well  as  the  present.  Section  41  (J.  &  A. 
^4518)  provides  that  if  the  commissioners  shall  there- 
after find  that  by  reason  of  error  in  locating  or  con- 
structing the  ditches,  or  any  of  them,  or  from  any  other 
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causes  the  lands  of  the  district  are  not  drained  or  pro- 
tected as  contemplated,  or  some  of  them  receive  partial 
or  no  benefit,  they  shall  use  the  corporate  funds  of  the 
district  to  carry  out  the  original  purpose,  to  the  end 
that  all  the  lands,  so  far  as  practicable,  shall  receive 
their  proper  and  equal  benefits  as  contemplated  when 
the  lands  were  classified;  and  that  if  sufficient  funds 
are  not  on  hand  for  this  purpose,  the  commissioners 
shall  make  a  new  tax  levy,  showing  that  it  was  contem- 
plated that  if  there  were  funds  on  hand,  they  should  be 
used  for  that  purpose.  In  Peotone  (6  M.  Union  Drain. 
Dist.  V.  Adams,  61  HI.  App.  435,  and  163  111.  428,  these 
sections  of  the  statute  were  construed  and  the  duty  of 
the  commissioners  to  give  such  relief  in  a  proper  case 
was  announced  and  enforced,  and  to  the  same  effect  is 
Langan  v.  MUk's  Grove  Spec.  Drain.  Dist.,  239  III.  430^ 
which  plainly  indicates  that  the  funds  on  hand  are  to 
be  used  to  do  the  required  work.  This  ditch  was  made 
to  run  from  the  lands  and  through  the  lands  of  W.  D. 
Parker  and  Lynn  P.  Parker  and  Fred  Geyer.  Geyer  's 
lands  were  the  nearest  to  the  drains  of  the  district  and 
were  slightly  higher  than  the  lands  of  W.  D.  Parker 
and  Lynn  P.  Parker  back  of  the  Geyer  lands,  and  be- 
cause of  the  slight  elevation  of  the  Geyer  land,  water 
in  times  of  heavy  rains  stood  upon  the  Parker  lands 
to  their  great  detriment.  When  this  drainage  district 
was  established  and  the  classification  of  the  lands  was 
made,  the  land  now  owned  by  Lynn  P.  Parker  was  then 
owned  by  his  father,  Boardman  Parker.  The  proof,  as 
we  understand  it,  shows  from  appellant's  witnesses,  as 
well  as  from  appellee 's,  that  these  lands  were  classified 
to  give  an  outlet  to  carry  off  this  water  from  the  lands 
back  of  the  Geyer  land,  but  when  they  came  to  put  in 
this  improvement  Boardman  Parker  said  he  did  not 
want  this  outlet  put  in,  and  so  it  was  left  out,  and  this 
land  did  not  receive  the  drainage  which  was  contem- 
plated when  it  was  classified.  After  the  title  thereof 
passed  to  Lynn  P.  Parker  he  desired  the  drainage 
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which  had  been  intended  when  the  lands  were  classi- 
fied. Under  the  authorities  above  cited  we  are  of  opin- 
ion that  as  the  lands  were  classified  to  give  an  outlet 
for  this  water  from  these  lands,  it  became  the  duty  of 
the  commissioners  to  furnish  such  outlet,  and  they 
were  required  to  use  the  funds  of  the  district  to  estab- 
lish the  outlet  if  they  had  funds  for  that  purpose.  See 
also,  French  v.  Bates,  185  111.  App.  38.  It  was  not 
necessary  that  the  commissioners  should  establish  a 
subdistrict  for  this  purpose.  People  v.  Sullivan,  238 
111.  386.  As  these  lands  were  classified  to  have  this 
outlet  given  them,  they  were  also  assessed  for  this  out- 
let, and  the  money  had  been  paid  by  the  owners  of 
these  lands  which  was  intended  to  be  used  for  the 
making  of  this  outlet. 

As  we  hold  that  the  resolution  was  lawfully  adopted, 
and  the  money  lawfully  expended  in  performing  the 
duty  which  the  drainage  district  owed  to  these  lands,  it 
is  unnecessary  to  consider  the  further  question 
whether  if  this  expenditure  had  been  wrongfully  made 
the  money  could  be  recovered  in  an  action  of  assump- 
sit, and  whether  Lynn  P.  Parker  would  be  liable  for 
the  whole  amount,  part  of  which  was  spent  for  the 
benefit  of  the  lands  of  W.  D.  Parker.  The  judgment  is 
affirmed* 

Affiffned, 
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Damont^  Roberts  &  Company,  Appellee,  t.  Alfred  L. 

McDougal  et  aL,  Appellants. 

Oen.  No.  6,293.    (Not  to  be  reported  In  fall.) 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  John 
M.  NiEHAUB,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.  Affirmed.  Opinion  filed  August  10,  1916.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Bill  in  equity  by  Dumont,  Roberts  &  Company,  com- 
plainant, against  Alfred  L.  McDougal  et  oZ.,- defend- 
ants, to  foreclose  an  equitable  lien.  From  a  decree  in 
favor  of  the  complainant,  defendants  appeal. 

Alfred  L.  McDougal,  being  indebted  to  the  com- 
plainant on  a  promissory  note,  in  order  to  prevent 
immediate  steps  to  collect  it  executed  to  the  complain- 
ant an  assignment  of  all  interests  which  might  there- 
after accrue  to  him  as  heir,  legatee  or  devisee  of  his 
father.  Subsequently  he  was  discharged  in  bank- 
ruptcy, having  listed  the  note  among  his  liabilities,  but 
the  complainant  did  not  prove  it  against  the  estate. 
After  the  death  of  McDougal's  father,  leaving  him 
various  legacies  and  devising  property  to  him,  some  of 
which  consisted  of  contingent  interests,  complainant 
filed  a  bill  to  enforce  the  lien.  At  the  time  of  entry  of 
the  decree,  all  the  property  had  become  vested. 

I.  C.  PiNKNEY  and  TiCHBNOB,  Todd  &  Wilson,  for 
appellants. 

Vail,  Miller  &  Pogub,  for  appellee. 

Mb.  Justicb  Dibell  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Deelslon. 

1.  Assignments,  §  4* — when  estates  in  expectancy  may  he  as- 
signed. Estates  in  expectancy  may  be  assigned  and  assignments 
thereof  will  be  enforced  in  equity  when  such  estates  become  vested, 
and  this  is  so  though  such  expectancy  is  made  contingent  by  the 
provisions  of  a  will. 

2.  Bankbuftcy,  f  58* — wh<U  is  effect  of  discharge.  The  disr 
charge  in  bankruptcy  of  the  assignor  of  an  estate  in  expectancy, 
subsequent  to  the  assignment,  will  not  defeat  the  right  of  the 
assignee  to  enforce  in  equity  the  lien  created  by  such  assignment 


Amanda  Nelson^  Appellee,  t.  Frank  P.  Nelson,  Appel- 
lant. 

Oen.  No.  6,395. 

1.  DivoBCB,  I  87* — when  temporary  alimony  properly  allowed. 
Where,  on  the  hearing  of  a  petition  for  alimony  and  suit  money 
pending  a  suit  for  separate  maintenance,  it  appeared  that  a  mar- 
riage ceremony  between  the  parties  had  been  celebrated,  held  that 
such  allowance  was  properly  granted  though  the  defendant  in  his 
answer  denied  the  validity  of  such  marriage. 

2.  Mabbiage,  S  26* — what  does  not  constitute  primal  facie  case  as 
to  invalidity  of  marriage  between  divorced  parties.  Proof  that 
parties  domiciled  in  Illinois  who,  within  one  year  after  being 
divorced  from  their  respective  husband  and  wife,  were  married  in 
another  State,  does  not  amount  to  making  out  a  prima  facie  case 
that  such  marriage  was  void,  in  the  absence  of  proof  that  the 
parties  contracted  the  marriage  outside  the  State  with  the  intent 
to  circumvent  the  Illinois  statute  prohibiting  divorced  persons  from 
marrying  within  one  year  from  the  granting  of  the  divorce. 

Appeal  from  the  Circuit  Court  of  Henderson  county;  the  Hon. 
Habby  M.  Wagooneb,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.  Affirmed.  Opinion  filed  August  10,  1916.  Cer- 
tiorafi  denied  by  Supreme  Court  (making  opinion  final). 

Clifford  W.  Warneb  and  Hartzell  &  Cavanaoh,  for 
appellant. 

•See  niineU  Notes  Divert,  ToU.  XI  to  XV,  ftad  CnmolfttlTo  gnarCariy,  Mme 
topic  and  lectlon  number. 
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0 'Habeas,  Wood  &  Walker,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

Amanda  Nelson  filed  a  bill  of  complaint  against 
Frank  P.  Nelson  in  the  Circuit  Court  of  Henderson 
county  and  therein  alleged  that  she  was  lawfully  mar- 
ried to  Frank  P.  Nelson  on  February  3, 1908,  and  that 
she  left  him  on  November  3,  1914,  and  she  set  up  con-  ' 
duct  of  his  which,  if  true,  would  entitle  her  to  a  sepa- 
rate maintenance,  and  she  asked  for  that  relief.  Frank 
P.  Nelson  was  served  with  summons.  Thereafter 
Amanda  Nelson  filed  a  petition  seeking  temporary  ali- 
mony and  solicitor's  fees  and  suit  money  and  Frank 
P.  Nelson  answered  that  petition,  and  there  was  a 
hearing,  and  there  was  an  order  allowing  her  certain 
sums  for  her  support  during  the  pendency  of  the  suit 
and  for  solicitor's  fees  and  for  expenses  in  the  prepa- 
ration of  the  cause  for  trial.  It  is  conceded  that 
Frank  P.  Nelson  owns  an  equity  worth  about  $40,000 
in  real  estate  in  said  Henderson  county,  and  it  is  not 
contended  that  the  allowance  is  excessive.  This  ap- 
peal by*  Frank  P.  Nelson  is  prosecuted  on  the  sole 
ground  that  he  is  not  liable  to  pay  any  sum  whatever 
for  this  purpose. 

The  proofs  show  that  prior  to  said  marriage  the 
parties  resided  in  Henderson  or  Hancock  counties, 
and  that  within  one  year  prior  to  said  marriage  each 
of  them  was  divorced  from  a  former  husband  or  wife 
in  this  State,  and  that  on  February  3,  1908,  less  than 
one  year  after  said  divorces  were .  obtained  by  them, 
they  were  married  to  each  other  in  Kirksville,  Mis- 
souri and  that  at  some  time  afterwards  they  returned 
to  this  State.  The  defendant  had  not  yet  answered 
the  bill  of  complaint  when  this  order  was  made,  but 
in  answer  to  the  petition  for  alimony  he  asserts  that 
said  marriage  was  void  and  therefore  he  is  under  no 
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legal  obligation  to  pay  any  alimony  or  suit  money  or 
attorney's  fees.  There  are  conflicting  authorities  in 
the  different  States  of  the  Union  on  the  question 
whether  in  such  a  case  there  is  a  liability  to  pay  ali- 
mony pendente  lite,  and  these  authorities  pro  and  con 
are  collected  in  a  note  which  begins  on  page  387  of 
volume  25,  L.  E.  A.  (N.  S.)  The  law  is  fixed  for  this 
State  by  the  decision  in  Reif  Schneider  v.  Reif Schneider, 
241  HI.  92.  The  discussion  of  this  subject  begins  on 
page  98  and  on  p.  100  it  is  said:  '^The  marriage  cere- 
mony being  admitted  and  only  the  legality  questioned, 
the  court  was  justified  in  allowing  temporary  ali- 
mony.'* This  is  in  harmony  with  the  rule  stated  in 
2  Am.  &  Eng.  Encyc.  of  Law  (2nd  Ed.)  104,  where  it 
is  said :  '  *  It  is  generally  held  that  proof  or  admission 
of  a  marriage  de  facto  presents  a  proper  case  for  the 
allowance  of  alimony  pendente  lite,  although  a  mar- 
riage de  jure  is  denied."  The  same  doctrine  is  an- 
nounced in  3  Am.  &  Eng.  Encyc.  of  Law  and  Practice 
125  (a  work  the  publication  of  which  has  been  sus- 
pended). In  1  Ruling  Case  Law  900,  the  general  rule 
is  thus  stated:  **Even  though  there  is  considerable- 
dispute  as  to  whether  there  is  a  marriage  de  jure,  an 
allowance  of  temporary  alimony  may  nevertheless  be 
awarded  provided  one  de  facto  is  established  either 
by  admission  or  proof. ' '  In  this  case  the  proof  shows 
a  ceremony  of  marriage  at  Kirksville,  Missouri,  by  a 
minister  of  the  gospel.  The  marriage  ceremony  is 
therefore  established  and  only  the  legality  of  that  cere- 
mony is  questioned,  and  under  the  above  authorities 
the  allowance  of  alimony  was  proper.  But  more  than 
that,  it  was  not  shown,  even  under  defendant's  theory, 
that  this  marriage  was  invalid.  It  is  not  the  holding^ 
of  our  courts  that  every  marriage  celebrated  in  a  for- 
eign State  by  persons  who  have  been  divorced  in  this 
State  within  one  year  is  void.  In  Wilson  v.  Cook,  256 
111.  460,  it  was  held  that  the  intent  of  the  Le^slature 
was  that  when  persons  domiciled  in  this  State^  and 
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who  are  subject  to  the  provisions  of  the  law,  leave  the 
State  for  the  purpose  of  evading  those  provisions  and 
go  through  the  ceremony  of  marriage  in  another  State 
and  return  to  their  domicile  in  this  State,  such  pre- 
tended marriage  will  not  be  recognized  by  the  courts 
of  this  State.  There  was  no  allegation  or  proof  that 
these  parties  went  to  Missouri  for  the  purpose  of  evad- 
ing the  law  of  this  State  or  for  the  purpose  of  marry- 
ing and  then  returning  to  this  State.  For  aught  that 
appears,  it  may  have  been  their  intention  to  remain  in 
Missouri  and  to  become  citizens  of  Missouri.  They 
did  return  at  some  time,  but  it  is  not  shown  when. 
They  may  have  lived  in  Missouri  for  years  after  this 
marriage  was  celebrated,  with  no  intention  then  of 
ever  returning  to  the  State  of  Illinois  to  live.  As  de- 
fendant was  asserting  that  the  marriage  celebrated  in 
Missouri  was  void,  it  was  for  him  to  prove  that  the 
purpose  of  the  parties  was  merely  to  evade  the  pro- 
visions of  our  statute  and  to  retain  their  domicile  in 
this  State.  It  is  true  that  the  license  issued  in  Mis- 
souri described  the  parties  as  residents  of  this  State, 
but  there  is  no  proof  that  appellee  furnished  that  in- 
formation to  the  officer,  nor  that  it  was  followed  by 
their  immediate  return  to  this  State.  Therefore  ap- 
pellant failed  to  establish  even  a  prima  facie  case  that 
the  marriage  was  void.  The  parties  lived  together  as 
husband  and  wife  for  six  years  and  nine  months  after 
this  marriage,  and  there  is  no  proof  how  much  of  that 
time  was  spent  in  Illinois,  and  it  ought  not  to  be  pre- 
sumed against  this  wife  that  this  was  an  invalid  mar- 
riage. All  of  the  presumptions  are  in  favor  of  the 
validity  of  the  marriage.  The  order  is  therefore  af- 
firmed* 

Affirmed. 
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Charles  E.  Farrell,  Administrator,  Appellee,  t.  Benben 

Bruce,  Appellant. 

Gen.  No.  6,303.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Clyde 
E.  Stone,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Reversed  and  remanded.    OpUiion  filed  August  10,  1916. 

Statement  of  the  Case. 

Action  of  trover  by  Charles  E.  Farrell,  administra- 
tor of  the  estate  of  John  Farrell,  deceased,  plaintiff, 
against  Reuben  Bmce,  defendant,  for  the  alleged  con- 
version by  the  defendant  of  certificates  of  deposit  be- 
longing to  the  intestate.  From  a  judgment  for  plain- 
tiff, defendant  appeals. 

The  deceased,  a  man  eighty  years  of  age,  a  few  days 
before  his  death  called  in  some  of  his  friends  and  by 
deed  and  bill  of  sale  made  various  dispositions  ot  his 
property,  reserving  to  himself  a  life  estate  in  a  part 
thereof.  Some  certificates  of  deposit  owned  by  him 
were  at  his  direction  brought  from  the  bank  in  which 
he  kept  them  and  by  his  direction  one  of  his  friends 
began  writing  on  the  back  assignments  to  Reuben 
Bruce,  and  be  began  signing  his  name  to  those  assign- 
ments. He  was  in  bed,  and  when  a  paper  was  ready 
for  him  to  sign  he  was  propped  up  in  bed  with  a  book 
placed  on  his  knees,  upon  which  he  did  the  signing.  He 
became  tired  and  only  partly  wrote  his  signature  on 
the  fifth  certificate,  of  which  certificates  there  were 
twenty-five  in  all.  An  attendant  suggested  that  he 
leave  the  signing  of  the  rest  until  another  day,  and  he 
handed  to  Bruce  the  five  which  he  had  assigned  and 
told  him  with  them  to  pay  his  funeral  expenses  and 
his  debts  and  the  rest  should  be  his,  and  told  the 
amount  he  wished  paid  on  one  debt,  which  he  did  not 
wish  paid  in  full  as  he  considered  that  the  amount 
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charged  him  was  not  just.  He  handed  the  remaining 
twenty  certificates  to  Bruce  without  assigning  them 
and  told  him  they  were  his,  and  Bruce  took  and  car- 
ried away  all  of  the  certificates.  He  advised  persons 
there  present,  to  whom  he  had  deeded  some  of  his 
property,  to  have  their  deeds  recorded  immediately. 
A  few  days  later,  Bruce  and  several  others  were  at 
deceased's  house,  and  the  twenty  certificates  were  pro- 
duced, and  assignments  on  the  back  of  each  to  Beuben 
Bruce  were  written.  Deceased  appeared  not  strong 
enough  to  write  his  name.  One  of  the  parties  present 
wrote  deceased's  name  to  each  assignment,  and  de- 
ceased aflBxed  his  mark  to  each.  Shortly  thereafter 
Bruce  cashed  these  certificates.  Deceased  died  eight 
days  later. 

GliBn  Cambqon  and  Sheen  &  Oalbbaith,  for  appel- 
lant. 

QuiNN  &  QuiNN,  for  appellee;  Weil  &  Babtley, 
I.  E.  Wasson  and  John  E.  Dotjghebty,  of  counsel. 

Me.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

Abstract  of  the  DeelsloH. 

1.  Tboveb  AiTD  coNVERsioif,  {  10* — voihen  trover  lies.  Trover  by 
an  administrator  wiU  Ue  for  the  conversion  of  certificates  of 
deposit  of  his  Intestate  though  the  defendant  cashed  them  during 
the  Intestate's  lifetime. 

2.  Troveb  aih)  convebsion,  §  37* — when  burden  on  administra' 
tor  to  show  lack  of  mental  capacity  in  intestate.  In  an  action  of 
trover  by  an  administrator  for  the  conversion  of  certificates  of 
depoelt  which  had  belonged  to  the  Intestate  and  had  been  assigned 
In  writing  and  delivered  by  him  to  the  defendant,  where  the  plain- 
tiff claimed  that  at  the  time  of  making  such  assignment  and  deliv- 
ery the  Intestate  had  not  sufficient  mental  capacity  to  make  a  valid 

*See  lUlnois  Notes  Diffent,  Vols.  XI  to  XV,  and  CamnlatiYo  <|ii«rterlj,  same 
topic  and  section  nnmber. 


590  Appellate  Coubts  of  Illinois. 

F&rrell  v.  Bruce,  200  111.  App.  588. 

^— ^—i—       I  Mil 

assignment  and  deliyery*  ^cld  that  the  burden  of  proof  to  prove 
such  fact  was  on  the  plaintiff. 

3.  Gifts,  I  22* — when  evidence  aufflcient  to  »how  mental  capiicity 
of  assignor  of  certificates  of  deposit.  In  an  action  of  trover  for  the 
conversion  of  certificates  of  deposit  belonging  to  the  plaintifTs 
intestate  and  assigned  and  delivered  by  him  to  the  defendant, 
evidence  held  to  show  that  the  intestate  had  sufficient  mental 
capacity  to  make  such  assignment 

4.  GoTS,  f  22* — when  evidence  sufficient  to  show  mental  capacity 
to  Tnake.  In  an  action  by  the  administrator  of  the  estate  of  a 
deceased  person  for  the  conversion  of  certificates  of  deposit  given 
by  intestate  to  defendant,  proof  that  deceased  was  hateful,  bitter 
towards  his  children  and  profane,  where  there  was  no  proof  that 
he  suffered  from  any  insane  delusion,  held  not  sufficient  to  sup- 
port a  finding  that  he  did  not  have  sufficient  mental  capacity  to 
dispose  of  his  property. 

5.  Gifts,  §  22* — when  valid.  Where  one  has  sufficient  mental 
capacity  to  dispose  of  his  personal  property,  the  justness  or  un- 
justness  of  the  disposition  made  thereof  is  immaterial  on  the  ques- 
tion of  its  validity. 

6.  Appkal  and  ebbob,  §  1413* — when  verdict  set  aside  as  against 
preponderance  of  evidence,.  A  verdict  may  be  set  aside  as  against 
the  clear  preponderance  of  the  evidence  though  a  verdict  for  the 
same  party  had  been  rendered  on  a  former  triaL 

•Bm  nUnoU  NotM  Differt»  Tola.  ZI  to  XV.  and  CumUittv*  <)aartoil7,  awne 
topto  and  tectioii  iiiimlMr. 
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nifnois    Midland    Railway    Company,    Appellant,    y. 
Farmers  State  Bank  of  Newark,  Illinois,  Appellee. 

Oen.  No.  6,814. 

1.  Bills  and  notes,  I  109* — when  order  not  negotiahle.  An  order 
payable  on  the  completion  of  the  construction  of  a  railroad,  held 
not  negotiable,  inasmuch  as  the  event  named  might  never  have 
happened. 

2.  AssiGNMBiTTS,  §  33* — When  recovery  on  assigned  non^ego- 
tiokble  chose  in  action  denied  l)ecanse  of  inst^fflciency  of  pleading. 
Where  a  plaintiff  suing  in  his  own  name  as  assignee  of  a  non- 
negotiable  chose  in  action  failed  to  allege  on  oath  that  it  was  the 
actual  bona  fide  owner  thereof,  or  how  or  when  it  acquired  title 
thereto,  except  that  the  date  of  such  acquisition  was  laid  under  a 
videlicet,  held  that  no  recovery  could  be  had,  inasmuch  as  the 
plaintiff  had  not  complied  with  section  18  of  the  Practice  Act  (J.  ft 
A.  \  8556). 

'Appeal  from  the  Circuit  Court  of  Kendall  county;  the  Hon. 
Mazzini  Slusseb,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.    Affirmed.    Opinion  filed  August  10,  1916. 

Sidney  N.  Wabb,  for  appellant. 

John  M.  Raymond  and  John  K.  Nbwhai^,  for  ap- 
pellee. 

Mr.  Jtjsticb  Dibsll  delivered  the  opinion  of  the 
court. 

In  an  action  of  assumpsit,  pending  in  the  Circuit 
Court  of  Kendall  county,  brought  by  Illinois  Midland 
Railway  Company  against  Farmers  State  Bank  of 
Newark,  Illinois,  on  February  25,  1916,  plaintiff  with- 
drew its  original  declaration  and  by  leave  of  court 
filed  in  lieu  thereof  an  additional  special  count,  to 
which  defendant  demurred.  The  court  sustained  the 
demurrer,  the  parties  abided  by  their  pleadings,  there 

•8«e  minois  Notes  Dlff««i,  Vols.  ZI  to  XT,  and  Cnmnlattvo  Qoartorlj, 
toplo  and  toctloa  MiiiiklMr. 
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wa^  a  judgment  in  bar  against  plaintiff,  and  plaintiff 
l>rosecutes  this  appeal  therefrom. 

Said  additional  special  count  alleged  that  plaintiff 
at  a  certain  date  was  about  to  construct  a  railway  in 
Kendall  county  from  Millington,  a  junction  with  the 
Chicago,  Burlington  &  Quincy,  to  Newark,  and  that 
thirty-nine  persons  there  named,  and  others,  deposited 
in  the  defendant  bank  the  sums  of  money  set  opposite 
their  respective  names,  aggregating  $6,105,  to  aid  in 
such  construction;  that  on  October  27,  1913,  said  sub- 
scribers named,  with  the  consent  of  plaintiff,  directed 
defendant  to  pay  to  M.  C.  Connors  &  Company,  **  under 
the  name  of  railroad  contractors, ' '  said  sums  of  money 
by  the  foUowing  instrument  in  writing: 

'*  Newark,  lUs.,  Oct.  27, 1913. 
**  Farmers  State  Bank, 
Newark,  His. 

''Pay  to  the  Railroad  Contractors  with  the  Illinois 
Midland  Railway  my  subscription  now  in  your  posses- 
sion to  aid  in  paying  such  Contractors  for  construc- 
tion when  that  section  of  the  road  is  built  which  lies 
between  Newark  and  a  junction  point  with  the  Chicago, 
Burlington  &  Quincy  on  the  north  and  the  first  train 
reaches  Newark  over  such  section^*; 
that  defendant  accepted  said  order  and  promised  to 

pay  said  railroad  contractor  ''said  sums  of  money  so 
on  deposit  under  and  by  virtue  of  the  terms  of  said 
order  above  specified'';  that  "on,  to-wit,  February 
14,  1914,"  all  said  conditions  had  been  fulfilled,  said 
railroad  had  been  constructed  between  Newark  and  a 
junction  point  with  the  Chicago,  Burlington  and  Quincy 
on  the  north  and  a  train  thereon  had  reached  Newark, 
and  that  M.  C.  Connors  &  Company  had  built  it  in 
reliance  on  said  order;  that  on  said  day  plaintiff  or- 
dered defendant  to  pay  said  subscriptions  to  said  rail- 
road contractors ;  that  by  virtue  of  said  facts,  defend- 
ant was  indebted  to  said  railroad  contractors  and  they 
demanded  of  defendant  said  sum  of  money,  but  defend- 
ant refused  to  pay  it;  that  on  November  26,  1915,  by 
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a  writing  commonly  called  an  assignment,  M.  C.  Con- 
nors &  Company  assigned  to  Peter  Osmond  and  A.  M. 
Thorsen,  trustees,  their  title  to  any  money  on  deposit 
in  said  bank  as  inducements  and  subscriptions  to  the 
building  of  said  railroad,  by  which  assignment  they 
directed  defendant  to  pay  said  money  to  Osmond  aiid 
Thorsen  as  trustees ;  that  *  *  on,  to-wit,  the  15th  day  of 
January,  1916,'*  Osmond  and  Thorsen,  as  trustees,  by 
their  instrument  in  writing,  assigned  to  plaintiff  their 
title  to  said  funds,  whereby  said  sums  of  money  became 
due  from  defendant  to  plaintiff,  and  that  by  these  facts 
defendant  became  indebted  to  plaintiff,  and  that  from 
thence  hitherto  defendant  has  held  said  money  for  the 
use  of  the  plaintiff,  etc 

It  is  obvious  that  the  condition  named  in  the  order 
above  set  out  might  never  have  been  performed. 
Therefore  said  order  is  not  a  negotiable  instrument 
at  common  law  or  under  the  law  merchant,  because  to 
make  it  negotiable  it  must  be  payable  either  at  a  time 
stated  or  at  a  time  capable  of  being  ascertained  and 
sure  to  occur.  Kingsbury  v.  Wall,  68  HI,  311;  Voai 
Zandt  V.  Hopkins,  151  IlL  248.  Sections  1  and  4  of 
the  Negotiable  Instruments  Law  of  1907  (J.  &  A. 
tin  7640,  7643).  Said  section  4  provides  ''an  instru- 
ment payable  upon  a  contingency  is  not  negotiable, 
and  the  happening  of  the  event  does  not  cure  the  de- 
fect.^' 

As  this  instrument  was  not  negotiable  prior  to  the 
adoption  of  our  Practice  Act  of  1907,  the  equitable 
owners  of  said  instrument  could  only  sue  thereon  and 
recover  in  the  name  of  the  payee  of  that  instrument. 
By  section  18  of  the  present  Practice  Act  (J.  &  A. 
t[  8555),  the  assignee  and  equitable  and  bona  fide 
owner  of  a  chose  in  action  not  negotiable  may  sue 
thereon  in  his  own  name,  but  he  is  required  to  state 
in  his  pleading  on  oath  or  by  his  afiBdavit,  where  plead- 
ing is  not  required,  that  he  is  the  actual  bona  fide 

Vol.  CC  SI 
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owner  thereof,  and  to  set  out  how  and  when  he  acquired 
title.  There  is  an  affidavit  attached  to  this  additional 
special  count,  but  it  is  only  to  the  effect  that  affiant 
is  the  agent  of  plaintiff;  that  plaintiff's  demand  is 
for  money  had  and  received  by  defendant  for  the  use 
of  plaintiff;  and  that  a  certain  sum  is  due  from  de- 
fendant to  plaintiff.  Said  count  did  not  allege  that 
plaintiff  is  the  actual  bona  fide  owner  of  said  chose  in 
action,  and  if  there  is  any  allegation  which  can  be  so 
construed,  it  is  not  under  oath.  There  is  no  allegation 
under  oath  how  plaintiff  acquired  title  nor  when  he 
acquired  title,  nor  does  the  affidavit  state  that  the 
allegations  of  the  declaration  are  true,  except  as  above 
stated.  Moreover,  the  statement  in  the  declaration  of 
the  date  when  plaintiff  became  the  assignee  of  said 
instrument  is  laid  under  a  videlicet.  The  effect  of  that 
allegation  is  to  relieve  plaintiff  of  any  duty  to  prove 
that  precise  date,  but  any  other  date  may  be  proved 
thereunder.  Rose  v.  Mutual  Life  Ins.  Co.,  144  111.  App. 
434;  Steele-Wedeles  Co.  v.  Shoodoc  Pond  Packing  Co., 
153  111.  App.  576;  Harrison  v.  Thackaherry,  154  111. 
App.  246;  Columbian  Three  Color  Co.  v.  ^tna  Life 
Ins.  Co.,  183  111.  App.  384.  It  is  obvious  that  to  permit 
the  pleader  to  set  forth  one  date  when  he  acquired 
title  to  the  chose  in  action  and  to  prove  a  different 
date  would  defeat  the  purpose  of  the  statute.  It  is 
clear  that  plaintiff  made  no  attempt  to  conform  to 
said  statute  in  any  respect.  It  cannot  recover  under 
that  statute  in  its  own  name  as  assignee  of  said  chose 
in  action.  Leemon  v.  Grand  Crossing  Tack  Co.,  187 
111.  App.  247;  Edwards  (&  Bradford  Lumber  Co.  v. 
Bontjes,  193  111.  App.  392. 

Plaintiff  contends  that  it  can  recover,  because  this  is 
money  which  equitably  belongs  to  the  plaintiff  and 
which  the  defendant  ought  not  to  retain.  If  that  prin- 
ciple can  be  sustained,  it  entirely  destroys  the  long 
established  doctrine  that  the  assignee  of  a  chose  in 
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action  cannot  recover  thereon  in  his  own  name^  and 
also  destroys  the  effect  of  said  recent  statute,  permit- 
ting such  a  recovery  under  certain  circumstances.  We 
are  of  opinion  that  the  rule  so  relied  on  is  not  applica- 
ble to  this  case. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


The  People  of  the  State  of  Illinois  ex  rel.  Edward 
Kelly,  Appellee,  y.  Maude  A.  Knoll,  Town  Clerk, 
Appellant. 

Oen.  No.  ^18. 

1.  iNTOxiCATiNo  LIQU0B8,  |  6* — When  presumed  that  addresses  of 
signers  of  petition  for  local  option  election  correct.  Where  the 
residence  addresses  of  the  signers  of  a  petition  for  a  local  option 
election  are  in  the  appropriate  column  and  the  supporting  affidavlta 
state  that  such  addresses  are  correct,  it  will  be  presumed  that  such 
addresses  are  correct 

2.  Intoxicating  liquobs,  |  6* — when  given  addresses  of  signers 
of  petition  for  local  option  election  sufficient.  Where  a  petition 
for  a  local  option  election  by  the  inhabitants  of  a  town  lying  wholly 
in  a  farming  community  contains  In  the  appropriate  column  the 
addresses  of  the  inhabitants  as  In  the  designated  town,  county  and 
State,  it  is  sufficient  in  such  respect,  and  it  is  unnecessary  that  the 
signers  designate  the  particular  pieces  of  land  on  which  they  reside. 

3.  Mandamus,  {  190* — when  judgment  not  reversed  hecause  moot 
case,  A  judgment  awarding  a  peremptory  writ  of  mandamus  to 
compel  a  town  clerk  to  submit  the  local  option  question  to  the 
voters  will  be  affirmed,  where  the  Judgment  was  right  and  the 
enforcement  was  prevented  by  the  respondent  until  after  the  elec- 
tion was  held. 

Appeal  from  the  Circuit  Court  of  Lake  county;  the  Hon.  Claibe 
C.  Edwaads,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.    Affirmed.    Opinion  filed  August  10,  1916. 

•See  lUlnoln  Note*  Dlceat,  Vols.  XI  to  XT,  maA  CiimiilaUTe  Quarterly,  mwi« 
tople  and  lectlon  number. 
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Benjamin  H.  Miller,  Paul  MacQuffin  and  F.  B. 
Ebbebt,  for  appellant. 

James  Gt.  Welch,  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

On  February  1, 1916,  a  petition  was  filed  with  Maude 
A.  Knoll,  town  clerk  of  th6  Town  of  Vernon,  in  the 
County  of  Lake  and  State  of  Illinois,  asking  her  to 
cause  to  be  submitted  in  the  manner  provided  by  law 
to  the  voters  of  that  town  at  the  next  election,  the  prop- 
osition :  ' '  Shall  this  Town  Continue  to  be  Anti-saloon 
Territory?"  Objections  were  filed  with  her  to  the 
submission  of  said  matter,  and  she  refused  to  submit 
it.  Thereafter,  on  March  11,  1916,  a  petition  was  filed 
in  the  name  of  the  People  on  the  relation  of  Edward 
Kelly  against  said  town  clerk  for  a  mandamus  re- 
quiring her  to  cause  said  question  to  be  submitted  to 
the  voters  of  that  town  at  the  next  election.  She  was 
summoned  and  demurred  to  said  petition  and  the  de- 
murrer was  sustained.  The  petition  was  amended  and 
the  same  demurrer  was  again  filed  to  said  petition,  and 
that  demurrer  was  overruled.  She  elected  to  abide 
by  the  demurrer  and  a  peremptory  writ  of  mandamus 
was  awarded,  and  from  that  judgment  she  prosecutes 
this  appeal. 

While  the  demurrer  is  special  and  lengthy,  yet  the 
substance  of  it  is  that  the  petition  for  the  submission 
of  said  question  was  invalid  because  there  was  not 
written  opposite  the  signature  of  each  legal  voter  who 
signed  said  petition  a  sufficient  residence  address  as 
provided  by  law,  and  the  sufficiency  of  the  petition  in 
that  particular  is  the  only  question  presented  for  de- 
cision. Section  4  of  the  act  concerning  anti-saloon  ter- 
ritory ( J.  &  A.  ^  4640)  requires  that  the  petition  for  the 
submission  of  such  a  proposition  shall  consist  of  sheets 
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having  a  certain  form  at  the  head  thereof,  and  signed 
by  the  legal  voters,  and  it  requires  that  **  opposite  the 
signature  of  each  legal  voter  shall  be  written  his  resi- 
dence address  (stating  the  street  and  house  number  if 
there  be  such)/'  It  is  there  provided  that  no  signature 
shall  be  valid  or  be  counted  in  considering  the  petition 
unless  these  requirements  are  complied  with ;  and  also 
that  at  the  bottom  of  each  sheet  shall  be  added  a  state- 
ment signed  by  a  resident  of  the  county  with  his  resi- 
dence address  as  aforesaid,  stating,  among  other 
things,  that  the  respective  residences  of  the  signers 
are  correctly  stated  therein.  Upon  the  petitions  so 
presented  to  the  town  clerk,  under  the  heading  * '  Town, 
City  or  Village, ''  ** House  Number,''  '* Street,"  was 
written  opposite  the  name  of  each  signer,  *'Town  of 
Vernon,  County  of  Lake,  State  of  Illinois."  At  the 
bottom  of  each  sheet  was  an  affidavit  by  a  person,  a 
resident  of  the  county,  giving  his  address  as  the 
'  *  Town  of  Vernon  in  the  County  of  Lake  and  State  of 
Illinois,"  and  stating,  among  other  things,  that  the 
respective  residences  of  the  signers  are  correctly 
stated  in  the  foregoing  petition.  The  amendment  to 
the  petition  said  that  there  is  no  incorporated  village 
or  city  in  the  said  Town  of  Vernon,  and  that  no  signer 
of  said  petition  resides  or  did  reside  upon  any  official 
street  or  at  any  number  on  any  official  street.  The 
contention  of  appellant  is  that  this  petition  did  not 
sufficiently  comply  with  the  statute  requiring  that  op- 
posite each  name  should  be  stated  the  ' '  residence  ad- 
dress" of  the  signer.  People  v.  Newell,  49  Colo.  349, 
is  relied  upon  by  appellant  in  support  of  her  position. 
We  do  not  think  that  when  carefully  read  it  supports 
her  contention.  Under  the  statute  there  in  force  it 
was  required  that  opposite  each  signature  should  be 
his  residence  address.  Certain  signers  wrote  after 
their  names  the  figures  and  words,  '^533  Pratt,"  and 
many  others  writing  after  them  wrote  ditto  marks 
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under  said  address.  There  were  other  addresses  and 
names  written  opposite  other  signatures,  and  beneath 
them  other  signatures  with  ditto  marks.  Some  per- 
sons wrote  the  word  ** section/^  or  the  abbreviation 
*  ^  Sec.  ^  ^  with  a  number  written  thereafter.  The  signa- 
tures were  held  proper  and  sufficient  and  the  petitions 
were  held  sufficient.  There  was  a  suggestion  there 
that  a  person  might  have  as  a  residence  address  ' '  The 
Elms,^^  **Wolhurst,^'  or  ** Sagamore  Hill/'  and  the 
like.  That  case  holds  that  the  purpose  of  the  law  is 
to  enable  any  one  interested  to  ascertain  whether  the 
signer  actually  lives  at  the  address  given  and  thus 
to  prevent  fraud.  It  was  there  held  that  there  was 
opposite  the  name  of  each  signer  in  the  column  pre- 
scribed for  that  purpose  what  purported  to  be  the 
residence  address  or  a  ditto  mark  under  such  address ; 
that  the  affidavit  said  that  the  addresses  so  written 
were  the  signers'  correct  residence  address;  and  that 
the  court  must  presume  that  the  figures  and  words 
opposite  the  respective  names  were  the  correct  resi- 
dence addresses  of  the  signers  of  the  petitions;  and 
that  the  court  could  not  take  judicial  notice  of  what 
constitutes  a  correct  residence  address.  So  here,  the 
residence  address  being  stated  in  the  correct  column 
and  the  affidavit  being  in  the  correct  form,  it  is  not  for 
the  courts  to  say  that  it  is  not  the  correct  residence 
address.  There  is  no  claim  in  this  case  that  there  was 
any  place  where  any  signer  lived  that  had  any  dis- 
tinctive name  like  "The  Elms,"  or  "Sagamore  Hill.'' 
Eeliance  is  also  had  upon  State  ex  rel.  Czemy  v.  Siir- 
perior  Court  of  King  Cotmty,  70  Wash.  592.  There 
a  large  number  of  signers  did  not  give  the  name  of 
the  street  upon  which  they  resided,  and  it  was  held 
that  the  statute  meant  that  they  should  give  the  street 
name  upon  which  they  lived,  if  they  did  live  upon  a 
street,  even  if  their  house  had  no  number.  The  case 
of  State  ex  rel.  QuUlen  v.  Superior  Court  of  Lewis 
County,  70  Wash.  343,  is  in  point.    There  the  statute 
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required  opposite  the  name  of  the  petitioner  the  name 
of  the  precinct  in  which  he  resided,  his  post  office  ad- 
dress, the  street  and  house  number,  if  any.  The 
signers  stated  that  they  were  qualified  electors  of  the 
Town  of  Winlock,  County  of  Lewis  and  State  of  Wash- 
ington, and  in  the  space  underneath  the  column  pro- 
vided for  **Post  office  address,''  '^Ward,"  ** Precinct,'' 
*' House  No.,  if  any,"  they  only  wrote,  *' Winlock, 
Wn. ' '  There  was,  in  fact,  but  one  election  precinct  in 
that  town.  It  was  held  that  the  address  given  \^as 
sufficient.  In  the  case  at  bar,  it  is  suggested  by  the 
appellant,  that  they  might  have  stated  the  section 
in  which  they  lived,  or  even  the  half  or  quarter  section, 
and  that  they  could  have  in  some  way  designated  the 
highway  upon  which  the  signer  lived,  or  have  given 
some  description  of  the  part  of  the  town  in  which  he 
could  be  found.  These  suggestions  might  well  be 
addressed  to  the  Legislature,  but  in  a  town  lying  wholly 
in  a  farming  community  where  there  are  no  cities  or 
villages  it  is  very  seldom  that  any  highway  has  a 
street  name ;  and  to  require  them  to  state  the  p3a,rticu- 
lar  piece  of  land  upon  which  they  lived  would  be  judi- 
cial legislation,  ^e  are  of  opinion  that  these  signers 
gave  all  the  ''residence  address"  which  they  could 
reasonably  be  required  to  give  under  the  statute  in 
question.  It  is  not  claimed  that  the  petition  was  de- 
fective in  any  other  respect.  We  are  of  opinion  that 
the  peremptory  writ  of  mandamus  was  properly 
awarded.  The  time  for  holding  the  election  was  passed 
before  the  case  reached  this  court,  but  inasmuch  as 
the  judgment  was  right  and  its  enforcement  was  pre- 
vented by  appellant  until  after  the  election  was  held, 
it  is  proper  that  we  affirm  that  judgfnent,  as  was  done 
in  People  v.  DiUon,  266  HL  272.  The  judgment  is 
therefore  affirmed. 

Affirmed. 
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National  Gash'  fiegister  Company,  Defendant  In  Error, 
Y.  fialph  Jibben,  Plaintiff  in  Error. 

(Not  to  be  reported  in  fnll.) 

B!rror  to  the  Circuit  Court  of  Tazewell  county;  the  Hon.  Thso- 
DOBX  N.  Gbeen,  Judge»  presiding.  Heard  in  this  court  at  the  October 
term,  1911.    Writ  of  error  quashed.    Opinion  filed  October  13,  1915. 

Statement  of  tbe  Case. 

Action  of  replevin  by  National  Cash  Begister  Com- 
pany, plaintiff,  against  Ralph  Jibben,  defendant.  An 
appeal  had  been  taken  and  judgment  rendered  affirm- 
ing the  judgment  of  the  lower  court  against  the  de- 
fendant. Defendant  seeks  by  writ  of  error  to  have  the 
same  judgment  of  the  lower  court  reversed. 

0.  A.  Smith,  for  plaintiff  in  error. 

Pbbttymah-,  Vbldb  &  Pbetttman,  for  defendant  in 
error. 
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National  Croation  Society  v.  Pavllc,  200  111.  App.  601. 

Mb.  Presiding  Justice  Eldbbdge  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deelsion. 

1.  Judgment,  |  408* — when  judgment  an  appeal  res  judicata. 
Where  an  appeal  has  been  prosecuted  the  Judgment  thereon  la  res 
judicata,  not  only  as  to  aU  errors  assigned,  but  also  as  to  all 
errors  that  might  have  been  assigned,  and  It  Is  Immaterial  whether 
the  Judgment  Is  affirmed  on  the  merits  or  for  other  reasons. 

2.  Appeal  and  erbob,  |  22* — when  writ  of  error  does  not  lie. 
Where  a  final  judgment  affirming  the  Judgment  of  the  lower  court 
was  entered  on  appeal,  the  unsuccessful  party  cannot  again  review 
the  same  Judgment  and  reverse  It  upon  a  writ  of  error. 

3.  Judgment,  |  373* — what  is  effect  of  final  judgment  on  appeal. 
The  final  Judgment  of  the  Appellate  Court  on  appeal,  affirming  the 
Judgment  of  the  trial  court,  cannot  be  varied,  explained  or  modified 
by  paroL 


National  Creation  Soelety  of  the  United  States  of 
Amerlea^  Appellee,  y.  Mary  Paylle,  Appellee, 
and  Yeronlka  Pay  He.    Jnrs  Pay  He,  Appellant. 

(Not  to  be  reported  In  fnll.) 

Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon.  T.  M. 
Habbis,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.  Affirmed.  Opinion  filed  October  13,  1916.  Rehearing  denied 
December  11,  1916. 

Statement  of  the  Case. 

Bill  of  interpleader  by  National  Croation  Society 
of  the  United  States  of  America,  complainant,  against 
Mary  Pavlic,  widow  of  Kresimir  Pavlic,  and  Jnrs  Pav- 

•Bee  nilnols  Notes  Dlseat,  Vole.  XI  to  XV,  and  CumnUtlve  <)iiartert7,  MWie 
Wvie  and  ieetlom  nmnber. 
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lie  and  Veronika  Pavlic,  father  and  mother  of  Kresi- 
mir  Pavlic,  defendants,  to  determine  the  right  to  the 
proceeds  of  a  policy  of  insurance  on  the  life  of  Kresi- 
mir  Pavlic.  From  a  decree  in  favor  of  defendant 
Mary  Pavlic,  after  the  overruling  of  a  motion  by  the 
other  defendants  to  set  aside  a  judgment  by  default, 
defendant  Jurs  Pavlic  appeals. 

W.  J.  Bbabdon,  for  appellant;  W.  B.  Coonbt,  of 
counsel. 

McCoBMicK  &  MxTBPHY,  for  appellees. 

Mb.  PsBsmiKO  Justice  Eldbedgb  delivered  the  opin- 
ion of  the  court 

Abstract  of  the  Decision. 

1.  JxnHSMENT,  I  146* — lohen  afjMavit  in  support  of  motion  to  set 
aside  default  insufficient.  An  affidavit  Ixi  support  of  a  motion  to 
set  aside  a  judgment  by  default,  held  insufficient  where  it  appeared 
that  the  affiant  had  a  power  of  attorney  to  represent  the  party 
and  he  delayed  more  than  one  month,  after  he  learned  of  the 
institution  of  the  suit,  to  represent  the  interests  of  the  party. 

2.  Insubance,  I  827* — how  change  of  tenefLdary  made.  Where 
an  insured  had  the  right  to  change  the  beneficiary  and  he  did  aU 
that  he  could  to  make  such  change,  by  writing  to  the  lodge  in 
another  State,  where  his  certificate  was,  that  he  wanted  to  make 
such  change  and  to  send  the  certificate  to  a  lodge  in  the  town 
where  he  was  liying,  and  wrote  the  secretary  of  the  local  lodge  to 
make  such  change  and  to  find  the  certificate  for  him,  but  the  cer- 
tificate was  not  obtained,  held  that  the  change  must  be  deemed  to 
have  been  made. 


•See  minols  Notea  DIcmI»  Vols.  XI  to  XY,  and  CnmvlattTe  <|uftorlj, 
tople  and  tectloii  number. 


Third  District — October,  1915.  603 

The  People  ▼.  Johnson,  200  111.  App.  603. 


Tbe  People  of  the  State  of  Illinois^  Defendant  in 
Error^  y.  Charles  D.  Johnson,  Plaintiff  In  Error. 

(Not  to  be  reported  in  fnll.) 

Error  to  the  County  Court  of  McLean  county;  the  Hon.  Homeb 
W.  Haix,  Judge,  presiding.  Heard  In  this  court  at  the  April  term, 
1915.    Affirmed.    Opinion  filed  October  13,  1915. 


Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Charles  D.  Johnson,  defendant,  for 
selling  intoxicating  liquor  in  violation  of  the  Local  Op- 
tion Law  (J.  &  A.  ^  4637  et  seq.).  From  a  judgment 
of  conviction,  defendant  brings  writ  of  error. 

There  was  ample  evidence  that  the  defendant  sold 
a  malt  liquor  containing  various  percentages  of  al- 
cohol called  **Temp  Brew.''  It  was  contended  that 
the  court  erred  in  giving  certain  instructions  on  be- 
half of  the  People,  which  in  substance,  told  the  jury 
that  the  words  ''Intoxicating  Liquor"  include  all  dis- 
tilled, spirituous,  vinous,  fermented  and  malt  liquors, 
regardless  of  whether  said  liquors  would,  as  a  matter 
of  fact,  produce  intoxication.  The  plaintiff  offered 
several  instructions,  which  were  refused  by  the  court, 
stating,  in  substance,  that  the  burden  was  upon  the 
prosecution  to  prove  beyond  all  reasonable  doubt  that 
he  sold  liquor  which  was,  in  fact,  intoxicating,  and  the 
refusal  to  give  them  was  also  assigned  as  error. 

QxnNN  &  QuiNN,  Hbtl  &  McGbath  and  D.  J.  Sam- 
MON,  for  plaintiff  in  error. 

MiiiBs  K.  Young,  for  defendant  in  error;  W.  B. 
Leach,  of  counsel 

Mb.  Presiding  Justice  Eldredge  delivered  the  opin- 
ion of  the  court. 
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City  of  Decatur,  while  the  judgments  from  which  the 
writs  of  error  were  prosecuted  from  this  court  were 
obtained  by  prosecutions  under  the  statute.  The  above 
case  is  referred  to  for  these  stipulations. 

The  only  question  involved  in  these  writs  of  error 
was  whether  the  several  ^  defendants  in  error  were 
guilty  of  violating  said  act  by  means  of  shifts  and  de- 
vices. 

Chables  C.  Le  Foboee  and  Vail  &  Milleb,  for  plain- 
tiffs in  error. 

Jesse  L.  Deck  and  Chables  F.  Evans,  for  defend- 
ant in  error. 

Mb.  Pbesidino  Justiob  Eldbedgb  delivered  the  opin- 
ion of  the  court. 

Abstraet  of  the  Deelslon. 

1.  INTDXIOATING  UQUOBS,  {  80* — When  defendants  guilty  of  vio- 
lating Local  Option  Law  by  shifts  and  devices.  On  proBecutlons  for 
selling  intoxicating  liquor  in  violation  of  the  Local  Option  Law 
(J.  ft  A.  H  4637  se  seq.)t  all  the  writs  of  error  being  consolidated,. 
held,  following  City  of  Decatur  v.  Schlich,  269  111.  181,  that  the 
defendants  were  guilty  of  violating  such  act  by  means  of  shifts 
and  devices. 

2.  Courts,  |  150* — wften  opinion  of  Supreme  Court  on  same  facts 
binding.  The  decision  of  the  Supreme  Court  upon  the  same  facts 
involved  in  a  criminal  prosecution  is  res  judicata  and  binding  on 

the  Appellate  Court 

<  I  ■  — — ^■— ■—  I  1^^-^       — ^— »— ^— 

•See  nilnol*  Notee  Dlsert,  Tels.  XI  to  XY*  and  OnmvfattTe  Onartorlj.  Mme 
topic  and  leetloii  number* 
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The  People  y.  BUiott  et  aL,  200  IlL  App.  607. 


Tbe  People  of  the  State  of  Illinois,  Defendant  in 
Error,  t.  Michael  Elliott  and  Otho  Jennings,  Plain- 
tllTs  In  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Macon  county;  the  Hon.  Wizjjam 
K.  Whitfield,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.    Affirmed.    Opinion  filed  October  13,  1916. 

Statement  of  the  Case. 

Prosecntion  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Michael  Elliott  and  Otho  Jennings, 
defendants,  for  selling  intoxicating  liquor  in  anti- 
saloon  territory  and  for  keeping  a  place  where  intoxi- 
cating liquor  was  sold,  in  violation  of  the  Local  Option 
Law  (J.  &  A.  ^  4637  et  seq.).  From  a  judgment  of 
conviction,  defendants  bring  error. 

The  Town  of  Decatur  by  a  vote  of  the  People  on 
the  7th  day  of  April  A.  D.  1914,  became  dry  territory. 
The  evidence  for  the  People  showed  conclusively  that 
the  defendants,  who  had  been  in  the  saloon  business 
before  the  town  became  dry  territory,  continued  to  run 
their  dramshop  in  the  City  of  Decatur  within  said 
town  openly  for  a  long  period  of  time  thereafter.  The 
defendants  did  not  testify  themselves,  nor  offer  any 
evidence,  and  made  no  defense  whatever.  The  court 
imposed  the  minimum  fine  and  the  minimum  jail  sen- 
tence under  each  count  against  each  defendant,  and 
it  was  urged  that  the  aggregate  punishment  was  ex- 
cessive. 

In  entering  judgment  the  court  ordered  and  ad- 
judged, in  substance,  that  the  defendant  Otho  Jen- 
nings make  his  fine  unto  the  People  of  the  State  of 
Illinois,  in  the  sum  of  twenty  dollars  on  each  of  the 
first  seventy  counts,  and  that  he  make  his  fine  unto 
the  People  of  the  State  of  Illinois  in  the  sum  of  fifty 
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dollars  on  the  last,  or  seventy-first  count,  of  the  said 
indictment;  that  he  be  confined  in  the  common  jail 
of  Macon  county  for  a  period  of  10  days  on  each  of 
the  first  seventy  counts  of  said  indictment;  that  he 
be  confined  in  the  common  jail  of  Macon  county  for  a 
period  of  20  days  on  the  last,  or  seventy-first  count, 
of  the  said  indictment ;  that  the  jail  sentences  imposed 
herein  run  consecutively,  making  a  total  of  720  days 
in  jail;  that  he  stand  committed  until  said  fine  and 
costs  are  fully  paid,  or  until  he  shall  be  otherwise  dis- 
charged according  to  law.  Substantially  the  same 
form  of  judgment  was  entered  as  to  the  defendant 
Michael  Elliott. 

J.  C.  Lee  and  Feed  Hamilton,  for  plaintiffs  in  error. 

Jesse  L.  Deck  and  Chables  F.  Evans,  for  defendant 
in  error. 

Mb.  Pbesidino  Justice  Eldbedoe  delivered  the  opin- 
ion of  the  court. 

Abstract  of  tbe  Decision. 

1.  iNioxiOATiifG  UQUOBS,  |  161* — When  jmniahmerU  not  exces- 
sive. On  a  prosecution  for  selUng  intoxicating  liquor  In  anti- 
saloon  territory  and  for  keeping  a  place  where  intoxicating  liquor 
was  sold,  in  violation  of  the  Local  Option  Law  (J.  ft  A.  If  4637  et 
seq,),  a  Judgment  imposing  the  minimum  fine  and  minimum  jail 
sentence  under  each  count  fixed  by  statute  against  each  defendant, 
held  not  excessive. 

2.  Int()^icating  liquors,  I  161* — when  judgments  proper  in  form. 
On  a  prosecution  for  selUng  intoxicating  liquor  in  anti-saloon 
territory  and  for  keeping  a  place  where  intoxicating  liquor  was 
sold,  in  violation  of  the  Local  Option  Law  (J.  ft  A.  H  4637  et  seg.). 
Judgments  held  proper  in  form. 

•See  Illinois  Note*  Diffeit,  Teis.  XI  to  XT,  mad  CuniiilatiTe  <|iiarterly,  same 
topie  and  eectlen  number. 
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Van  Cleave  v.  Fitzsimmons  et  al.,  200  111.  App.  609. 


Oeorge  P.  Tan  Cleaye,  Appellant,  y.  P.  H.  Fitzslmmons 

and  Katie  E.  Knox,  Appellees. 

(Not  to  be  reported  in  full.) 

'Appeal  from  the  County  Court  of  Macon  county;  the  Hon.  O.  W. 
Smith,  Judge,  presiding.  Heard  In  this  court  at  the  April  term, 
1916.  Reversed  and  remanded  with  directions.  Opinion  filed  Octo- 
ber 13,  1915. 

Statement  of  tbe  Case. 

Action  by  George  P.  Van  Cleave,  plaintiff,  against 
P.  H.  Fitzsimmons  and  Katie  E.  Knox,  defendants,  on 
two  promissory  notes.  A  judgment  by  confession  had 
originally  been  taken  in  vacation,  but  at  a  later  term 
of  court,  on  motion  of  defendants,  the  judgment  was 
opened  up  and  defendants  given  leave  to  plead.  From 
a  judgment  in  favor  of  defendants  after  overruling 
of  a  demurrer  to  a  special  plea,  plaintiff  appeals. 

Bedmon  &  HooAN,  for  appellant. 

J.  C.  Lee,  for  appellees. 

Mr.  Presiding  Justice  Eldrbdgb  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  UsuBT,  I  47* — how  to  he  pleaded.  It  is  not  sufficient  to  plead 
in  general  terms  that  a  transaction  Is  usurious,  but  the  facts  con- 
stituting the  usury  must  be  set  forth. 

2.  UsuBY,  S  48* — when  insufficiehUy  pleaded.  In  an  action  on 
two  promissory  notes,  a  special  plea  averring  that  the  supposed 
promissory  notes  in  said  declaration  mentioned  were  for  the  pay- 
ment of  interest  at  a  greater  rate  than  is  allowed  by  law,  that  they 
were  not  taken  nor  received  by  the  plaintifF  in  the  usual  course 
of  trade,  and  that  the  plaintiff,  at  the  time  he  received  the  said 
notes  under  the  indorsement  thereof  to  him,  well  knew  the  con- 
sideration of  the  making,  executing  and  delivering  of  the  same, 
held  insufficient  as  a  plea  of  usury. 

*See  niinoin  Notea  Digest,  Tola.  XI  to  XT,  and  CnmnUtlTe  Quvterly,  Mme 
topic  and  section  number. 
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The  People  v.  Coleman,  200  111.  App.  610. 


The  People  of  tbe  State  of  niinoh,  Appellee,  y.  Wil- 
liam Golem  an,  Jr.,  Appellant. 

(Not  jt^be  reported  In  full.) 

m 

Appeal  from  the  County  Court  of  Jersey  county;  the  Hon.  Habxt 
W.  PoouK,  Judge*  presiding.  Heard  in  this  court  at  the  April  term, 
1916.     Affirmed.     Opinion  filed  October  13,  1915. 

Statement  of  the  €aae. 

Bastardy  proceedings  by  the  People  of  the  State  of 
Illinois,  plaintiflF,  against  William  Coleman,  Jr.,  de- 
fendant From  a  judgment  for  plaintiff  on  a  verdict 
of  the  jury  finding  defendant  to  be  the  father  of  the 
bastard  child  of  Ora  Tucker,  defendant  appeals. 

On  August  26, 1914,  Ora  Tucker  filed  her  complaint 
before  the  justice  of  the  peace  charging,  **that  on  or 
about  the day  of  April,  1914,  the  crime  of  bas- 
tardy was  committed  in  said  county,  and  named  de- 
fendant as  guilty  of  said  crime. ' '  ^he  child  was  bom 
October  28, 1914,  and  the  prosecutrix  testified  that  the 
acts  of  intercourse  which  caused  her  condition  took 
place  on  the  evening  that  she  attended  a  show  with 
defendant  at  the  Modem  Woodmen  hall  in  the  Town 
of  Fidelity,  which  was  on  the  last  Wednesday  in  Jan- 
uary, 1914,  and  also  on  the  following  Sunday  evening. 
Defendant  admitted  in  his  testimony  to  having  had 
many  acts  of  intercourse  with  the  prosecutrix,  but  that 
she  having  positively  testified  as  to  the  particular 
dates  when  such  acts  took  place  which  caused  her  con- 
dition that  she  must  prove  those  acts  as  of  such  par- 
ticular dates,  and  as  the  preponderance  of  the  evidence 
showed  that  he  was  not  with  her  in  fidelity  at  those 
times,  the  verdict  was  contrary  to  the  evidence.  The 
prosecutrix  was  corroborated  in  her  testimony  in  this 
regard  by  several  witnesses  who  were  at  least  as  dis- 
interested as  those  who  testified  for  defendant 
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It  was  further  contended  that  as  the  complaint 
charged  that  the  acts  of  intercourse  took  place  in 
April,  1914,  and  as  the  prosecutrix  testified  on  the 
trial  that  they  were  committed  in  January,  1914,  de- 
fendant was  taken  by  surprise,  and  did  not  have  suffi- 
cient opportunity  for  procuring  evidence  to  contradict 
her  testimony,  and  in  support  of  the  motion  for  a  new 
trial,  affidavits  were  filed  by  several  officers  of  the 
Fidelity  Camp  of  the  Modem  Woodmen  to  the  effect 
that'  no  entertainment  of  any  kind  was  given  in  the 
Modem  Woodmen  hall  on  behalf  of  the  Modem  Wood- 
men on  the  evening  of  the  last  Wednesday  in  January, 
1914,  and  one  affidavit  stated  that  no  entertainment  of 
any  kind  was  given  on  behalf  of  said  camp  in  said 
hall  on  any  night  during  said  month  of  January.  But 
it  appeared  that  said  hall  was  also  used  by  a  society 
known  as  the  Boyal  Neighbors  of  America,  and  the 
affidavit  did  not  state,  and  no  affidavit  was  filed,  stat- 
ing that  there  was  not  in  fact  an  entertainment  given 
on  behalf  of  the  Eoyal  Neighbors  of  America  in  said 
hall,  or  one  given  under  some  other  auspices,  on  some 
night  during  the  month  of  January. 

B^E&NS  &  SuMNBB,  f  Or  appellant 

W.  J.  Chapmak,  for  appellee. 

Mb.  PBEsmiNG  Justice  EijDbbdoe  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Defision. 

1.  Bastabds,  I  88* — wTien  quettion  whether^  defendant  toaa  with 
proMecutifiQ  tPitnesM  at  timet  claimed  for  fury.  In  bastardy  pro- 
ceedings, where  the  evidence  was  conflicting  as  to  whether  defend- 
ant was  with  the  prosecuting  witness  at  the  times  claimed  by  the 
latter,  held  that  such  question  was  for  the  Jury. 
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2.  Bastabds,  S  Id* — when  exact  day  of  intercourse  immaterial. 
It  is  immaterial,  in  bastardy  proceedings,  on  what  particular  days 
alleged  acts  of  intercourse  took  place,  if,  in  fact,  the  defendant  is 
the  father  of  the  bastard  child. 

3.  New  tbial,  |  99* — when  affidavit  in  $%pport  of  new  trial  on 
ground  of  surprise  insufficient.  In  bastardy  proceedings  where 
the  complaint  charged  that  the  acts  of  intercourse  took  place  at  a 
certain  time,  but  the  prosecutrix  testified  that  they  took  place  three 
months  earlier,  affidavits  in  support  of  a  motion  for  new  trial 
on  the  ground  of  surprise,  held  insufficient 


L.  M.  Woods,  Appellee,  t.  James  N.  Bowman  and  Sam- 
uel Hardin.    James  N.  Bowman,  Appellant. 

1.  Tbial,  |  168* — when  character  of  relationship  question  for 
court.  Where  the  facts  are  undisputed,  the  existence  of  the  rela^ 
tionship  of  master  and  servant  or  bailor  and  bailee  between  two 
persons  is  a  question  for  the  court 

2.  Bailment,  |  8* — when  garage  man  "bailee  for  hire.  A  garage 
man  who  receives  an  automobile  for  repairs  from  the  administra- 
tor of  an  estate,  so  that  it  may  be  in  proper  condition  for  a  public 
sale,  is  a  bailee  for  hire,  and  not  a  servant 

3.  Mabteb  and  servant,  I  1* — who  is  servant.  A  servant  is  one 
who  is  employed  to  render  personal  service  to  his  employer  other> 
wise  than  in  the  pursuit  of  an  independent  calling,  and  who  re- 
mains entirely  under  the  control  and  direction  of  the  latter. 

4.  Mabteb  and  sebvant,  |  1* — when  garage  man  not  xervofU.  A 
garage  man  who  receives  an  automobile  for  repairs  from  the 
administrator  of  an  estate,  so  that  it  may  be  in  a  proper  condition 
for  public  sale,  is  not  a  servant,  but  a  bailee  for  hire. 

5.  Bailment — when  bailor  not  liable  for  acts  of  bailee.  A  bailor 
is  not  liable  to  third  persons  for  injuries  received  through  the 
negligence  of  the  bailee. 

6.  Atttomobiles  and  gabages,  I  2* — when  administrator  not  per- 
sonaXly  liable  to  third  person  for  negligent  act  of  garage  m4in.  An 
administrator  of  an  estate  who  hires  a  garage  man  to  repair  auto- 
mobiles belonging  to  the  estate  for  the  purpose  of  a  public  sale. 
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being  a  bailor,  is  not  personally  liable  to  a  third  person  for  per- 
sonal injuries  caused  by  the  gar^e  man  while  returning  from  the 
premises  belonging  to  the  estate,  where  he  had  delivered  a  repaired 
car,  in  one  of  such  cars,  for  the  purpose  of  taking  out  another 
repaired  car  to  such  premises. 

7.  ToBTS,  S  32* — when  joint  judgment  void  as  to  hoth  iorong- 
doers,  A  Joint  Judgment  which  is  Inyalid  as  to  one  wrongdoer  is 
void  as  to  the  other. 

8.  Appeal  and  ebbob,  |  1802* — when  cause  reversed  and  re- 
nuanded.  Where  a  Joint  Judgment  is  void  as  to  one  wrongdoer 
beca^use  invalid  as  to  the  other,  it  must  be  reversed  as  to  both  and 
the  cause  remanded. 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
Jambb  C.  MgBbidb,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1915.  Reversed  and  remanded.  Opinion  filed  October 
13,  1915.    Rehearing  denied  December  11,  1915. 

C.  H.  Shamel  and  E.  C.  Nbff,  for  appellant 
J.  E.  HoGAN  and  J.  A.  Mebbt,  for  appellee. 

Mr.  Presiding  Justice  Eldrbdgb  delivered  the  opin- 
ion of  the  court. 

Appellee  recovered  a  judgment  in  the  sum  of  $1,800 
against  James  N.  Bowman,  appellant,  and  Samuel 
Hardin,  in  an  action  on  the  case  for  damages  for  per- 
sonal injuries  received  by  him  from  being  hit  by  an 
automobile  driven  by  said  Hardin  belonging  to  the 
estate  of  John  Bowman,  deceased,  of  which  James  N. 
Bowman,  appellant,  was  administrator.  The  original 
declaration  made  James  N.  Bowman  a  party  defend- 
ant as  administrator  of  said  estate.  This  was  subse- 
quently amended  so  as  to  make  appellant  Bowman  a 
party  defendant  in  his  own  proper  person  and  not  as 
such  administrator.  Bowman  alone  prosecuted  this 
appeal. 

Many  assignments  of  error  have  been  presented  in 
the  argument  of  counsel  for  appellant,  but  from  the 

•8ee  IlllnolH  Not«f  Plffert,  Vols.  XI  to  XT,  Mid  CumnlatlTe  Qumrtorlx,  siun« 
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view  we  take  of  the  case  but  one  will  be  necessary  to 
be  noticed  as  it  will  dispose  of  the  others. 

The  evidence  shows  that  John  Bowman  in  his  life- 
time was  a  farmer,  living  about  a  mile  and  a  half  west 
of  the  Village  of  Stonington.  He  was  a  bachelor,  and 
upon  his  death  his  cousin,  James  N.  Bowman,  appel- 
lant, was  appointed  administrator  of  his  estate. 
Among  other  items  of  personal  property  owned  by  the 
deceased  at  the  time  of  his  death  were  five  automobiles. 
Appellant,  as  such  administrator,  took  possession  of 
the  personal  property  and  advertised  the  same,  in- 
cluding these  automobiles,  for  sale  at  an  administra- 
tor's sale,  held  on  the  3rd  day  of  November,  A.  D.  1913. 
In  order  to  prepare  these  automobiles  for  the  sale, 
appellant  Bowman,  as  administrator,  made  an  agree- 
ment with  his  codef  endant,  Hardin,  who  ran  a  garage, 
to  go  out  to  the  farm,  get  the  cars,  take  them  to  the 
garage,  repair  them  and  return  them  to  the  farm  for 
the  sale.  On  the  morning  of  the  day  of  the  sale,  Hardin 
and  his  assistant  began  taking  the  cars  from  the  ga- 
rage to  the  farm.  The  method  pursued  was  as  follows : 
The  assistant  would  drive  one  of  the  cars  to  the  farm 
and  Hardin  would  follow  him  with  another  car  so  as  to 
bring  back  the  assistant.  Several  cars  had  been  de- 
livered in  this  manner,  and  it  was  while  Hardin  was 
returning  with  his  assistant  in  one  of  the  cars  in  order 
to  take  out  another  car  that  the  accident  happened. 
There  were  many  people,  including  appellee,  walking 
along  the  highway  to  the  farm  for  the  purpose  of  at- 
tending the  sale,  and  it  is  charged  in  the  declaration 
that  Hardin  so  negligently  drove  the  car  that  he  caused 
it  to  strike  appellee  producing  the  injuries  complained 
of. 

The  theory  of  appellee  on  which  he  bases  his  claim 
of  liability  against  appellant  Bowman  is,  that  Hardin 
was  the  servant  and  employee  of  Bowman  and  that 
the  latter  was  therefore  responsible  for  Hardin's  negli- 
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gence.  It  is  the  contention  of  appellant  that  the  re- 
lation of  bailor  and  bailee  existed  between  him  and 
Hardin,  and  that  as  bailor  he  was  not  responsible  for 
the  bailee's  negligence.  It  is  first  insisted  by  appellee 
that  it  was  a  question  of  fact  for  the  jury  to  determine 
from  the  evidence,  whether  there  was  created  the  re- 
lation of  bailor  and  bailee,  or  master  and  servant. 
This  might  ordinarily  be  true  if  there  was  any  conflict 
of  evidence  upon  these  propositions,  or  if  there  was 
any  evidence  tending  to  show  that  the  relation  of  mas- 
ter and  servant  existed.  But  the  facts  in  regard  to 
these  questions  are  as  have  been  heretofore  stated 
herein,  and  are  undisputed.  Whether  a  certain  uncon- 
troverted  state  of  facts  creates  the  relation  of  master 
and  servant  or  that  of  bailor  and  bailee  is  a  question 
of  law. 

When  a  garageman  receives  an  automobile  for  re- 
pairs to  be  made  for  the  mutual  benefit  of  the  owner 
and  the  repairer  he  becomes  a  bailee  for  hire.  Ford 
Motor  Co.  V.  Oshum,  140  111.  App.  633.  A  servant  is 
one  who  is  employed  to  render  personal  services  to 
his  employer  otherwise  than  in  the  pursuit  of  an  inde- 
pendent calling,  and  who  remains  entirely  under  the 
control  and  direction  of  the  latter.  Appellant  had  no 
control  over  Hardin,  nor  did  he  give  any  directions  as 
to  what  repairs  should  be  made,  nor  how  they  should 
be  done.  Hardin  was  engaged  in  the  independent  call- 
ing of  running  a  garage  and  making  repairs  on  auto- 
mobiles. He  was  not  in  any  sense  the  employee  of  ap- 
pellant. Appellant  contracted  with  him  to  take  the 
cars  from  the  farm  to  the  garage,  repair  them,  return 
them  to  the  farm,  and  demonstrate  them  at  the  sale, 
and  it  was  while  Hardin  was  fulfilling  that  part  of  the 
contract  of  returning  the  cars  to  the  farm  that  the 
injury  happened.  That  a  bailor  is  not  liable  to  third 
persons  for  injuries  received  through  the  negligence 
of  a  bailee  is  well  settled.  McCoUigan  v.  Peimsylvania 
B.  Co.,  214  Pa.  229. 
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The  decisions  are  substantially  unanimous  in  hold- 
ing that  an  owner  of  an  automobile  is  not  responsible 
for  injuries  to  third  persons  caused  by  the  negligence 
of  bailees,  of  servants  using  said  cars  for  their  own 
personal  pleasure,  or  business,  or  of  persons  over 
whom  the  owner  had  no  control.  Thus  it  was  held  in 
the  late  case  of  Segler  v.  Callister,  167  Cal.  377,  that 
the  owner  of  an  automobile  who  had  delivered  it  to  a 
mechanic  to  repair  was  not  liable  for  personal  injuries 
resulting  to  a  third  person  f roin  a  collision  due  to  the 
negligence  of  the  mechanic  while  testing  the  car  in  the 
due  performance  of  his  work  by  operating  it  on  a 
public  street. 

In  the  case  of  Woodcock  v.  Sartle,  84  Misc.  (N.  Y.) 
488,  146  N.  Y.  Supp.  540,  it  was  held  that  a  mechanic 
engaged  by  the  owner  of  an  automobile  to  repair  his 
car  on  his  premises  at  a  specified  sum  per  week  was 
an  independent  contractor,  it  appearing  that  the  re- 
pairs were  left  entirely  to  his  judgment,  and  that  the 
owner  was  not  liable  for  an  injury  to  a  third  person 
which  occurred  through  the  negligent  operation  of  the 
car  while  the  mechanic  was  testing  it. 

In  the  case  of  Hartley  v.  Miller,  165  Mich.  115,  it  was 
held  that  the  owner  of  an  automobile  riding  in  his  own 
car,  but  as  the  guest  of  a  person  who  had  borrowed  and 
was  driving  the  machine,  was  not  liable  to  a  third  per- 
son injured  by  the  driver's  negligent  operation  there- 
of.   See  also,  note  51  L.  R.  A.  (N.  S.)  772. 

From  the  undisputed  facts  shown  by  the  record  in 
this  ca^e  there  can  be  no  liability  against  appellant 
Bowman,  and  as  he  alone  perfected  an  appeal,  it  is  un- 
necessary to  decide  any  of  the  other  questions  raised ; 
but  as  the  judgment  is  against  him  and  Hardin  jointly, 
it  must  be  reversed  as  to  both  and  the  cause  remanded. 
South  Side  EL  R.  Co.  v.  Nesvig,  214  111.  463 ;  Seymour 
V.  0.  S.  Richardson  Fueling  Co.,  205  111.  77 ;  West  Chi- 
cago  St.  R.  Co.  v.  Morrison,  Adams  A  Allen  Co.,  160 
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111.  288 ;  Claflin  v.  Dunne,  129  HI.  241 ;  Jansen  v.  Var- 
num,  89  111.  100.  The  judgment  is  reversed  and  cause 
remanded. 

Reversed  and  remanded. 


The   People   of  the   State   of  Illinois,   Appellee,   t. 

Jasper  Tiee  et  al.,  Appellants. 

1.  Bastabds,  S  4* — what  is  nature  of  action.  Proceedings  under 
the  Bastardy  Act  (J.  ft  A.  If  703  et  aeq.)  are  criminal  in  form,  but 
the  action  itself  is  a  civil  one,  and  is  intended  to  compel  the 
putative  father  to  contribute  to  the  support  of  his  illegitimate  child. 

2.  Bastards,  S  50* — what  is  nature  of  1>ond.  A  bond  given  un- 
der the  provisions  of  the  Bastardy  Act  (J.  ft  A.  Y  703  et  seq.)  is  a 
civil  obligation  given  to  secure  the  pasrment  of  a  debt 

3.  .  Bastards — when  surety  on  bond  not  discharged.  The  rule 
that  a  surety  on  a  recognizance  in  a  criminal  case  is  absolved  from 
any  liability  thereon  by  the  death  of  the  principal  has  no  applica- 
tion to  a  bond  given  under  the  Bastardy  Act  (J.  ft  A.  Y  703  et  seq,), 
as  the  bond  is  a  civil  obligation  given  to  secure  the  payment  of  a 
debt 

4.  Statutes,  {  212* — when  presumed  that  Legislature  did  not 
intend  to  release  sureties  on  hond  upon  death  of  hastard's  father. 
It  must  be  presumed  that  the  Legislature,  because  of  the  fact  that 
in  sections  14,  15,  of  the  Bastardy  Act  (J.  ft  A.  Kl  716,  717)  are 
enumerated  events  which  shall  render  the  bond  for  the  support  of 
the  child  void,  not  including  the  death  of  the  putative  father, 
intended  that  the  death  of  the  principal  should  not  have  the  effect 
of  releasing  the  sureties  on  the  bond. 

Appeal  from  the  County  Court  of  Brown  county;  the  Hon.  W.  T. 
Baker,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    Affirmed.    Opinion  filed  October  13,  1915. 

J.  F.  Beoan  and  B.  E.  Vandbvbnteb,  for  appellants. 

0.  T.  Briggs,  for  appellee. 

Mr.  Presiding  Justice  Eldbedgb  delivered  the  opin- 
ion of  the  court. 

•8e«  niinolff  Notes  Direst,  Yoli,  HI  t^  XY,  iMid  Cuii|ill»tlT«  Qumrterly,  Mme 
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Albert  Tice  was  found  to  be  the  father  of  the  bastard 
child  of  Agatha  Wagner  by  the  County  Court  of  Brown 
county,  lUiilois,  at  its  January  term,  A.  D.  1914,  and 
was  ordered  by  the  judgment  of  said  court  to  pay  to 
the  clerk  thereof  the  sum  of  $100  for  the  first  year  arfter 
the  birth  of  said  child,  and  $50  per  year  for  nine  years 
thereafter,  said  payments  to  be  in  equal  quarterly  in- 
stalments and  to  be  paid  on  the  19th  day  of  the  months 
of  December,  March,  June  and  September  respectively 
of  each  year,  for  the  support,  maintenance  and  edu- 
cation of  such  child,  and  it  was  also  ordered  that  he 
be  required  to  give  a  bond  with  sufficient  surety  to  be 
approved  by  the  judge  of  said  court  in  the  penal  sum 
of  $800,  conditioned  for  the  due  and  faithful  payment 
of  said  sums  to  the  clerk  of  said  court.  The  bond  was 
executed  by  said  Albert  Tice,  as  principal,  and  by  Jas- 
per Tice  and  John  Craven,  as  sureties  thereon. 
Agatha  Wagner,  on  November  27,  1914,  filed  her  peti- 
tion in  said  court  alleging  the  facts  above  stated,  and 
further,  that  said  Albert  Tice  paid  the  first  three  in- 
stalments of  $25  each  as  ordered  by  the  court,  but 
that  the  fourth  instalment  of  $25,  which  was  due  Sep- 
tember 19,  1914,  has  not  been  paid;  that  said  Albert 
Tice  died  July  18, 1914,  and  that  said  sureties  knew  of 
his  death  and  the  nonpayment  of  said  fourth  instal- 
ment, and  prays  that  said  sureties  may  be  cited  to 
appear  in  said  court  on  the  1st  day  of  December,  A.  D. 
1914,  and  show  cause,  if  any  they  have,  why  execu- 
tion should  not  be  issued  against  them  for  the  amount 
of  said  fourth  instalment.  Appellants  filed  their  an- 
swer to  the  petition,  which  admitted  all  the  facts  there- 
in, and  further  alleged  that  the  death  of  Albert  Tice 
was  caused  by  tuberculosis,  and  that  by  reason  of 
his  death  he  was  rendered  incapable  by  the  act  of 
God  from  further  complying  with  or  performing  the 
terms  of  said  judgment  and  bond,  and  that  they,  as 
sureties   thereon,  were   therefore  relieved  and  dis- 
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charged  from  making  any  further  payments.  Upon 
the  hearing  the  court  rendered  judgment  against  ap- 
pellants for  said  fourth  instalment  due  September  19, 
1914,  for  the  sum  of  $25,  from  which  judgment  this 
appeal  is  prosecuted. 

The  only  question  involved  is:  Were  the  sureties 
on  this  bond  discharged  from  their  obligations  thereon 
by  the  death  of  their  principal,  Albert  Tice !  Although 
proceedings  under  the  Bastardy  Act  are  criminal  in 
form,  the  action  itself  is  a  civil  one.  Rowlings  v.  Peo- 
ple, 102  HI.  475;  McFarland  v.  People,  72  la  368; 
Peak  V.  People,  71  HI.  278;  McCoy  v.  People,  71  HI. 
Ill ;  Davis  v.  People,  50  HI.  199 ;  People  v.  Starr,  50  HI. 
52 ;  Allison  v.  People,  45  HI.  37 ;  People  v.  Noxon,  40  HI. 
30 ;  Mann  v.  People,  35  HL  467 ;  Moloney  v.  People,  38 
HI.  62 ;  Holcomb  v.  People,  79  HI.  409.  Section  8  of  the 
Act  ( J.  &  A.  ff  710)  provides  that  the  order  and  judg- 
ment of  the  court  shall  be  for  the  payment  of  a  sum  of 
money  in  certain  instalments  for  a  period  of  ten  years, 
^^for  the  support,  maintenance  and  education  of  such 
child, ' '  and  that  the  bond  shall  be  *  *  conditioned  for  the 
due  and  faithful  payment  of  said  yearly  sum,  in  equal 
quarterly  instalments.''  Section  10  of  the  Act  (J.  &  A. 
t[  712)  provides:  **The  money,  when  received,  shall  be 
laid  out  and  appropriated  for  the  support  of  such  child 
in  such  manner  as  shall  be  directed  by  the  court ;  and 
when  a  guardian  shall  be  appointed  for  such  bastard,  the 
money  arising  from  such  bond  shall  be  paid  over  to 
such  guardian."  Section  11  of  the  Act  (J.  &  A.  T[  713) 
provides  that  if  default  be  made  in  the  payment  of  any 
of  the  quarterly  instalments,  a  petition  for  citation 
and  judgment  may  be  rendered  for  the  amount  due 
against  the  principal  and  sureties  on  the  bond,  and 
execution  shall  issue  thereon.  Section  12  (J.  &  A. 
If  714)  provides,  among  other  things,  that  this  judg- 
ment may  be  made  a  lien  upon  the  real  estate  of  the 
principal  and  sureties  by  filing  a  transcript  thereof  in 
the  office  of  the  clerk  of  the  Circuit  Court.    It  is  clear 
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from  these  sections  of  the  statute  that  an  action  there- 
under, though  in  form  criminal,  is  essentially  of  the 
nature  of  a  civil  action,  the  object  being  not  the  im- 
position of  a  penalty  for  an  immoral  act,  but  merely 
to  compel  the  putative  father  to  contribute  to  the  sup- 
port of  his  illegitimate  child.  This  is  well  settled  by 
a  great  many  decisions  in  this  State.  Scharf  v.  People, 
134  111.  240,  and  cases  cited.  The  rule  that  a  surety  on 
a  recognizance  in  a  criminal  case  is  absolved  from  any 
liability  thereon  by  the  death  of  the  principal  has  no 
application  to  bonds  given  in  accordance  with  the  pro- 
visions of  this  act.  In  our  opinion  such  a  bond,  given 
under  the  provisions  of  the  Bastardy  Act,  is  a  civil 
obligation  given  to  secure  the  payment  of  a  debt. 

Keeping  in  mind  that  the  bond  is  conditioned  for  the 
due  and  faithful  payment  of  a  certain  sum  of  money 
in  instalments  for  a  period  of  ten  years  for  the  support, 
maintenance  and  education  of  the  child,  it  is  necessary 
to  ascertain  in  what  instances  the  sureties  may  be  dis- 
charged from  their  obligations.  The  statute  itself 
enumerates  the  circumstances  which  will  avoid  the 
bond.  Section  14  (J.  &  A.  ^  716)  provides  that  the 
bond  shall  become  void  if  the  child  shall  not  be  bom 
alive,  or,  being  born  alive,  shall  die  at  any  time.  Sec- 
tion  15  (J.  &  A.  ff  717)  provides  that  the  bond  shall 
become  void  if  the  mother  and  reputed  father  shall 
at  any  time  after  its  birth  intermarry.  The  statute 
having  thus  enumerated  in  what  events  the  bond  shall 
become  void,  and  having  omitted  to  include  in  such 
enumeration  the  death  of  the  reputed  father,  as  a  rule 
of  statutory  construction  it  must  be  presumed  that  the 
Legislature  did  not  intend  that  his  death  should  have 
the  effect  of  releasing  the  sureties  on  the  bond. 

In  our  opinion  the  judgment  of  the  County  Court 
is  right  and  it  is  therefore  affirmed. 

Affirmed. 
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The  People  of  the  State  of  Illinois  ex  rel.  Sam  D. 
Frice^  Appellee,  t.  C.  A.  Asking,  Appellant. 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the  Hon.  Ai<bebt 
M.  Rose,  Judge,  presiding.  Heard  In  this  court  at  the  April  term, 
1915.    Affirmed.    Opinion  filed  October  13,  1915. 

Statement  of  the  Case. 

Action  of  mandamus  by  the  People  of  the  State  of 
Illinois  ex  rel.  Sam  D.  Price,  petitioner,  against  C.  A. 
Askins,  respondent,  to  compel  respondent  to  turn  over 
the  books,  fnnds,  etc.,  held  by  him  as  school  treasurer. 
From  a  judgment  against  respondent,  an  appeal  was 
taken. 

Eespondent  was  school  treasurer  of  Township  10, 
Bange  3  East  of  the  third  principal  meridian  in  Shel- 
by county,  Illinois.  It  appeared  from  the  record  that 
the  trustees  of  said  school  district  met  on  April  11, 
1914,  for  the  purpose  of  electing  a  president  and  treas- 
urer. At  this  time  respondent  was  holding  the  ofl5ce 
of  treasurer,  having  been  appointed  thereto  by  the 
old  board.  The  record  of  the  meeting  was  as  follows : 
'*  State  of  Illinois,  Shelby  County,  ss.    April  11, 1914. 

**  Trustees  of  Schools  of  Township  Ten  (10),  Bange 
Three  (3)  met  at  No.  6  School,  District  No.  47,  di- 
rectly after  the  election  of  trustee,  and  proceeded  to 
organize  by  electing  H.  M.  Archey,  president  of  the 
Board  of  Trustees.  * 

*^S.  A.  D.  Howe  nominated  C.  A.  Askins  for  treas- 
urer of  the  board  for  the  ensuing  term. 

**  J.  F.  Banning  nominated  Sam  D.  Price. 

**H.  M.  Archey  decided  the  nomination  by  favoring 
Sam  D.  Price  for  treasurer  for  the  coming  term." 

The  record  of  this  meeting  was  written  up  by  re- 
spondent as  clerk  of  said  board.  The  relator,  Sam 
D.  Price,  was  not  at  the  meeting  of  the  board,  but, 
upon  being  notified  subsequently  of  his  election  as 
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treasurer,  executed  a  bond  in  proper  form,  which  was 
approved  by  each  member  of  the  board,  and  delivered 
it  to  the  County  Superintendent  of  Schools,  who  in- 
dorsed thereon:  '/Received,  approved  and  filed  in  my 
office  May  4,  1914.  Lee  W.  Frazer,  County  Superin- 
tendent.*' Thereafter  the  relator  made  a  written  de- 
mand upon  respondent  to  turn  over  to  him  the  school 
funds,  books  and  properties  as  treasurer  of  said 
school  district.    This  respondent  refused  to  do. 

The  principal  contentions  of  respondent  were :  Mrst, 
that  the  record  of  the  meeting  did  not  show  that  the 
relator  was  elected  treasurer ;  second,  that  the  record 
of  the  meeting  not  having  been  signed  by  the  president 
and  clerk  of  the  board  of  trustees,  it  was  not  authenti- 
cated and  should  not  have  been  received  in  evidence; 
and  third,  that  there  was  no  proper  approval  of  the 
bond  of  the  relator  by  the  County  Superintendent  of 
Schools. 

Geobgb  B.  Bhoads,  for  appellant. 

Whitakbb,  Wabd  ft  PuoH,  for  appellee. 

Mr.  PRBsroiNo  Justice  Eldrbdgb  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  {  1301* — when  presumed  that  court  heard 
only  competent  evidence.  It  must  be  presumed  on  appeal  from  a 
judgment  after  a  trial  by  a  court  without  a  jury  that  the  court 
considered  only  competent  evidence. 

2.  Appeal  and  ebbob,  {  1414* — when  finding  of  court  not  die- 
turhed  09  unsupported  hy  evidence.  The  finding  of  a  trial  court 
will  not  be  disturbed  on  appeal  as  unsupported  by  the  eyidenoe 
where  there  is  sufficient  competent  evidence  in  the  record  to  sua- 
tain  the  Judgment  of  the  court 

3.  GincEBS,.  I  35* — when  former  ichool  treasurer  estopped  to 
claim  irregularity  in  form  of  record  of  a  meeting.    A  former  school 

•Sm  nilAMa  Note*  IHsert.  Tela.  XI  to  XT.  and  Oamvl«ltv«  Qpuuim^,  mmm 
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treasurer,  reBpondent  in  mandamus  proceedings  to  compel  him  to 
turn  over  the  books,  funds,  eta,  of  the  office,  is  estopped  to  com- 
plain that  the  record  did  not  show  that  relator  was  elected  treas- 
urer in  such  action,  where  he^  respondent,  wrote  up  the  record 
of  the  meeting  of  the  board  of  directors  at  which  relator  was 
elected  school  treasurer. 

4.  OrncEBs,  8  35* — when  former  school  treasurer  estopped  to 
claim  defects  in  minutes  of  meeUng,  A  former  school  treasurer, 
respondent  in  mandamus  proceedings  to  compel  him  to  turn  over 
the  books,  funds,  etc.,  of  the  office,  is  estopped  to  claim,  in  such 
action,  that  the  minutes  of  the  meeting  of  the  board  of  directors  at 
which  relator  was  elected  school  treasurer  did  not  constitute  a 
proper  record  because  not  signed  by  the  president  and  clerk  as 
required  by  law,  where  he  himself  acted  as  clerk  and  failed  to  ful- 
fil his  duty  by  signing  the  minutes. 

6.  Schools  and  school  dibtbiots,  8  41* — what  power  school  trus- 
tees have  to  rem^^ve  township  treasurer.  School  trustees  have  the 
power  to  appoint  a  township  treasurer  for  the  term  of  two  years, 
and  to  remove  him  for  sufficient  cause,  and  this  power  of  removal 
requires  no  formal  charge,  no  notice  to  the  incumbent,  no  form  of 
procedure,  and  is  not  subject  to  review. 

6.  Schools  and  school  distbicts,  %  61* — when  bond  of  school 
treasurer  properly  approved.  A  bond  of  an  appointed  school  treas- 
urer which  was  approved  by  the  board  of  trustees  in  due  form  and 
approved  by  the  county  superintendent  by  indorsing  thereon  the 
words:  "Received,  approved  and  filed  in  my  office  May  4,  1914. 
Lee  W.  Frazer,  County  Superintendent,"  held  properly  approved  by 
the  county  superintendent 

7.  Schools  and  school  distbicts — when  duty  of  county  superin- 
tendent to  give  certificate  to  appointed  school  treasurer.  Where  a 
bond  of  an  appointed  school  treasurer  is  in  proper  form,  and  is 
duly  approved  and  accepted  by  the  board  of  directors  and  county 
superintendent,  it  is  the  duty  of  the  latter  to  give  the  treasurer 
a  written  certificate  that  he  is  such  officer,  and  the  fact  that  such 
certificate  is  not  given  cannot  defeat  his  right  to  such  office. 

8.  Schools  ANb  school  distbicts — when  appointed  school  treas- 
urer entitled  to  funds.  An  appointed  school  treasurer,  relator  in  an 
action  of  mandamus  to  compel  a  former  treasurer  to  turn  over 
the  books,  funds,  etc.,  of  the  office,  has  the  prima  facie  right  to  the 
office  and  is  entitled  to  the  funds,  etc.,  where  his  bond  has  been 
duly  approved  by  the  board  of  directors  and  by  the  county  super- 
intendent, although  he  has  not  received  a  certificate  from  the 
school  superintendent. 

9.  BCandamus,  %  49* — how  title  to  office  m4i/y  not  he  tried.  The 
title  to  an  office  cannot  be  tried  in  an  action  of  mandamus. 

•8m  nUaoto  Note*  DI^Mt,  Toll.  ZI  to  XT.  mhI  G«mvlirtlT«  qawlOTly,  tane 
tovie  and  wettom  niimb«r. 
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Richey  v.  State  Bank  of  Latham,  2Q0  III.  App.  624. 


W.  S.  Biehej,  Appellee,  t.  State  Bank  of  Latham, 

Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon. 
Thomas  M.  Habbis,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1915.  Reversed  and  remanded.  Opinion  filed  October 
13,  1915. 

Statement  of  the  Case. 

Action  by  W.  S.  Richey,  plaintiff,  against  the  State 
Bank  of  Latham,  defendant,  to  recover  funds  deposited 
in  defendant's  bank.  From  a  judgment  for  plaintiff, 
defendant  appeals. 

Humphrey  &  Andbbson,  for  appellant. 

KiNQ  &  MiLiiEB,  for  appellee. 

Mb.  Presidikg  Justiob  Eldbedgb  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  EviDBNOB,  S  74* — When  competent  at  part  of  ret  ffe$tm.  In 
an  action  by  a  depositor  against  a  bank  to  recover  the  balance  of 
proceeds  from  the  sale  of  property  on  the  farm  of  which  plainUfF 
was  tenant,  the  entire  proceeds  of  which  sale  were  deposited  in 
defendant's  bank,  and  such  balance  paid  over  to  the  landlord  by  the 
bank  cashier  on  the  alleged  order  of  the  depositor,  after  satisfac- 
tion of  a  claim  of  the  bank,  a  question  on  cross-examination  of 
plaintift  as  to  whether  he  owed  the  bank  some  money  that  was 
taken  out  of  the  sale  money,  held  competent  as  part  of  the  res 
gestcB. 

2.  Banks  and  banking,  f  118* — when  evidence  admisHhle  to 
show  authority  of  bank  to  pay  out  deposit  to  creditor  of  depositor. 
In  an  action  by  a  depositor  against  a  bank  to  recover  the  balance  of 
proceeds   of  a   farm    sale  turned   over  by  defendant's  cashier   to 
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plaintiff's  landlord,  after  satisfaction  of  a  claim  of  the  hank,  a 
question  on  cross-examination  whether  he  did  not  tell  a  certain  per- 
son that  all  the  proceeds  of  the  sale  were  to  he  paid  or  turned 
over  to  the  landlord,  held  competent  as  tending  to  corroborate  the 
testimony  of  defendant's  cashier  on  the  disputed  question  that 
plaintiff  authorized  the  cashier  to  turn  over  such  proceeds. 

3.  Banks  and  banking,  8  118* — when  evidence  admissible  in 
action  by  depositor  to  recover  deposit.  In  an  action  by  a  depositor 
against  a  bank  to  recover  the  balance  of  proceeds  of  a  farm  sale 
remaining  after  the  satisfaction  of  a  claim  of  the  bank,  and  which 
balance  was  turned  over  to  the  plaintiff's  landlord  by  the  bank 
cashier,  but,  as  plaintiff  claimed,  without  authority,  held  that  a 
question  on  cross-examination  of  plaintiff  as  to  whether  he  did  not 
tell  the  cashier  on  the  morning  of  the  sale  that  all  the  proceeds 
of  the  sale  were  to  be  turned  over  to  the  landlord  as  a  credit  on 
the  debt  to  the  latter,  held  competent 

4.  Banks  and  banking,  {  118* — when  evidence  admissible  in  ac- 
tion by  depositor  to  recover  deposit.  In  an  action  by  a  depositor 
against  a  bank  to  recover  the  balance  of  proceeds  of  a  farm  sale 
remaining  after  the  satisfaction  of  a  claim  of  the  bank,  and  which 
balance  was  turned  over  to  the  plaintiffs  landlord  by  the  bank 
cashier  with  the  claimed  consent  of  plaintiff,  a  question  on  cross- 
examination  of  the  plaintiff  if  he  did  not  owe  the  landlord  a  note 
about  that  time  for  a  specified  sum,  held  competent 

5.  Banks  and  banking,  8  118* — when  evidence  admissible  in  oo* 
tion  by  depositor  to  recover  deposit.  In  an  action  by  a  depositor 
against  a  bank  to  recover  the  balance  of  proceeds  of  a  farm  sale 
remaining  after  the  satisfaction  of  a  claim  of  the  bank,  and  which 
balance  was  turned  over  to  plaintifTs  landlord  by  defendant's  cash- 
ier with  the  claimed  consent  of  plaintiff,  a  question  on  cross-exam- 
ination of  plaintiff  if  he  did  not  know  what  notes  the  landlord  held 
against  him,  held  proper. 

6.  Banks  and  banking,  |  118a*^^ften  erHdence  sufUsient  to  show 
authority  to  pay  deposit  to  creditor.  In  an  action  by  a  depositor 
against  a  bank  to  recover  the  balance  of  proceeds  of  a  farm  sale 
renukining  after  the  satisfaction  of  a  claim  of  the  bank,  and  which 
balance  was  turned  over  to  plaintiff's  landlord  by  defendant's 
cashier  with  the  claimed  consent  of  plaintiff,  evidence  held  suffi- 
cient to  show  that  plaintiff  authorized  the  payment  of  such  bal- 
ance to  the  landlord  to  be  applied  on  his  indebtedness  to  the  latter. 

7.  Banks  and  banking,  8  118a* — when  evidence  sufficient  to 
show  ratifiation  by  depositor  of  payment  of  deposit  to  creditor. 
In  an  action  by  a  depositor  against  a  bank  to  recover  the  balance 

•See  Illliiolfl  NotM  BiSMt,  Vols.  XI  to  XV.  and  CunmlatlTe  Qaartorij. 
topic  and  lectloii  munber. 
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of  proceeds  of  a  farm  sale  remainlni?  after  the  satisfaction  of  a 
claim  due  the  hank,  and  which  balance  was  tamed  over  to 
plaintiffs  landlord  by  defendant's  cashier  with  the  claimed  consent 
of  plaintiff,  evidence  held  sufficient  to  show  that  even  if  plaintiff 
had  not  verbally  authorized  defendant  to  tarn  over  the  balance 
of  such  proceeds  to  the  landlord,  he  had  afterwards  ratified  its 
action  in  so  doinc 


Charles  P.  Wilson,  Appellee,  r.  Hartford  Fire  Insur- 
ance Company,  Appellant. 

(Not  to  be  reported  in  fnll.) 

APPeftl  from  the  Circuit  Ck>art  of  Vermilion  county;  the  Hon. 
M.  W.  Thompson,  Judge,  presiding.  Heard  In  this  court  at  the 
April  term,  1916.    Affirmed.    Opinion  filed  October  13,  1916. 


Statement  of  the  Case. 

Action  by  Charles  P.  Wilson,  plaintiff,  against  the 
Hartford  Fire  Insurance  Company,  a  corporation,  to 
recover  for  a  loss  by  fire  based  on  an  oral  contract  to 
renew  a  policy  in  force.  From  a  judgment  for  plain- 
tiff, defendant  appeals. 

The  case  was  before  the  court  in  a  former  appeal, 
188  111.  App.  181,  where  it  was  reversed  and  remanded 
on  the  ground  that  the  declaration  was  insufficient. 
More  than  a  year  after  the  loss  an  additional  count 
was  filed. 

0.  M.  Jones  and  Baboeb  &  Hicks,  for  appellant ;  C. 
0.  Cablson,  of  counsel. 

LiNDLEY,  Pbnwbll  &  LiNDLBT,  f or  appoUeo ;  Waltbb 
C.  LiNDLEY,  of  counsel. 
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Mr.  Presiding  Justice  Eldbedgb  delivered  the  opin- 
ion of  the  court. 

Abstraet  of  the  Decision. 

Inbubakgb — when  action  may  he  maintained  an  oral  contract  to 
renew  fire  policy.  Though  a  fire  insurance  policy  provided  that  no 
recovery  could  be  had  thereunder  unless  an  action  was  commenced 
within  one  year  after  the  loss,  held  that  a  recovery  could  be  had 
on  an  oral  contract  to  renew  such  policy  though  the  action  was  not 

s 

commenced  within  the  period  named  in  the  policy. 


L.  L.  Butterfield^  Appellee,  t.  Simon  IMekman,  Appel- 
lant. 

1.  Appeal  and  ebbob,  |  269* — what  is  final  fudgment.  A  Judg- 
ment on  a  motion  to  quash  an  execution  is  a  final  judgment,  and 
an  appeal  will  lie  therefrom. 

2.  Judgment,.!  252* — when  clerk  no  authority  to  amend  record, 
A  clerk  has  no  authority,  on  his  own  motion,  to  amend  the  record 
of  a  Judgment  in  vacation. 

3.  JxTDOMEirr,  |  112* — when  judgment  by  default  sufficient  in 
form.  Where  the  defendant,  in  a  case  appearing  upon  the  Judge's 
docket  under  its  correct  number,  but  with  the  first  name  of  the 
defendant  incorrect,  was  defaulted,  held  that  the  Judgment  was  in 
fact  rendered  against  the  real  defendant  in  the  case  as  appeared 
In  the  pleadings. 

4.  Execution,  i  113* — when  special  execution  should  he  quashed. 
Refusal  to  quash  a  special  execution  issued  on  a  Judgment,  the 
record  of  which  had  been  altered  by  the  clerk  of  his  own  volition 
by  changing  the  first  name  of  the  defendant,  held  error. 

Appeal  from  the  Circuit  Court  of  McDonough  county;  the  Hon. 
Hakby  M.  Waggoner,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  191G.  Reversed  and  remanded  with  directions.  Opinion 
filed  October  13,  1916. 

Elting  &  Hainune,  for  appellant 

•See  nilnolfl  Motet  Divert,  ToU.  XI  to  XT,  and  Oamolattve  ^loarterij,  HMie 
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Butterfleld  v.  Diekman,  200  111.  App.  627. 

VosB  &  Cbebl  and  Flack  &  Lawyeb,  for  appellee. 

Mb.  Presidino  Justice  Eldbedge  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  the  judgment  of  the  Circuit 
Court  of  McDonough  county  overruling  a  motion  to 
quash  a  special  execution  issued  on  a  judgment  in  at- 
tachment in  favor  of  appellee. 

Appellee  instituted  his  suit  in  attachment  in  said 
court  to  the  May  term,  A.  D.  1914,  thereof.  The  affi- 
davit for  attachment  and  all  the  papers  necessary  for 
the  institution  of  the  suit  filed  in  the  case  named  appel- 
lant by  his  proper  name,  Simon  Diekman.  The  case 
bore  the  general  number  3329,  and  when  it  came  to  be 
docketed  upon  the  judge's  docket  or  minute  book  by 
inadvertence  it  was  docketed  as  L.  L.  Butterfleld  vs. 
Charles  Diekman.  On  May  11,  1914,  judgment  was 
entered  by  default  and  the  memoranda  appearing  upon 
the  judge's  minute  book  are  as  follows:  **No.  3329. 
L.  L.  Butterfleld  vs.  Charles  Diekman.  Dfdt.  called — \ 
defaulted — evidence  heard  judg.  in  attachment  against 
dfdt.  in  favor  of  pltf.  for  $500.00  and  costs.  Special 
execution  awarded."  The  clerk,  following  the  entries 
in  the  minute  book,  wrote  up  the  judgment  in  the  rec- 
ord as  against  Charles  Diekman,  and  on  August  6, 
1914,  a  general  execution  was  issued  against  Charles 
Dielanan.  After  the  May  term  had  been  adjourned, 
the  clerk,  in  vacation,  attempted  to  amend  the  record 
of  the  judgment  by  striking  out  the  word  ** Charles" 
and  inserting  in  lieu  thereof  the  word  ''Simon."  He 
also  at  the  same  time  procured  the  general  execution 
which  had  been  given  to  the  sheriff  to  serve  and  made 
similar  amendments  therein.  On  September  3,  1914, 
which  was  still  in  vacation,  on  motion  of  appellant, 
the  general  execution  was  quashed  on  the  ground  that 
the  clerk  had  no  authority  to  amend  it  after  it  had 
been  delivered  to  the  sheriff,  and  not  upon  the  ground 
that  it  should  have  been  a  special  and  not  a  general 
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execution.  On  September  12,  1914,  the  court  still 
being  in  vacation,  a  special  execution  was  issued  on 
said  judgment  against  appellant  in  his  proper  name. 
Simon  Diekman.  On  September  19th,  the  same  being' 
one  of  the  days  of  the  September  term  of  said  court, 
appellant  made  a  motion  to  quash  this  special  execu- 
tion, which  was  overruled,  and  it  is  from  the  judgment 
overruling  this  last  motion  that  this  appeal  is  prose< 
cuted. 

It  is  first  urged  by  appellee  that  a  judgment  on  ^ 
motion  to  quash  an  execution  is  not  a  final  judgment 
and  no  appeal  will  lie  therefrom.  There  is  a  conflict 
in  the  decisions  of  the  courts  of  foreign  States  and 
jurisdictions  upon  this  question,  but  we  believe  that 
the  principles  of  right  and  justice  support  the  theory 
that  an  appeal  or  writ  of  error  will  lie  from  such 
judgment,  because,  if  they  did  not,  a  person  would  be 
powerless  in  a  rightful  case  to  save  his  property  from 
being  confiscated  by  a  void  legal  process.  In  the  case 
of  Sloo  V.  State  Bank  of  Illinois,  1  Scam.  (2  HI.)  428, 
it  was  contended  that  a  judgment  on  a  motion  to  set 
aside  a  judgm<?nt  or  to  restrain  an  execution  from 
being  issued  thereon  because  the  judgment  was  void 
was  not  a  final  judgment  from  which  a  writ  of  error 
could  be  prosecuted.  But  the  Supreme  Court  held: 
'^The  expressions  used  in  the  statute  defining  the  , 
jurisdiction  of  this  court,  we  agree,  are  not  to  be 
extended  to  give  this  court  cognizance  of  cases  in  pro- 
ceedings or  judgments  merely  interlocutory;  but  we 
aver  that;  whenever  a  decision  takes  place  in  any  of 
the  Circuit  or  inferior  courts  of  record  of  this  State, 
which  is  final,  and  of  which  a  record  can  be  made,  and 
which  shall  decide  the  right  of  property  or  personal 
liberty,  complete  jurisdiction  is  conferred  on  this 
court  to  hear  and  determine  the  same.  *  *  *  It 
seems  to  us,  that,  if  the  reasoning  of  the  defendants* 
counsel  was  correct,  the  adoption  of  his  doctrine  would 
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lead  to  an  almost  entire  subversion  of  the  objects  for 
which  this  tribunal  was  created. ' '  In  the  case  of  Jen- 
kins V.  Merriweather,  109  111.  647,  the  appeal  was 
taken  from  the  judgment  of  the  Circuit  Court  in  re- 
fusing to  quash  an  execution  venditioni  exponas,  and 
while  no  question  seems  to  have  been  raised  in  that 
case  as  to  whether  such  judgment  was  a  final  one  and 
an  appeal  could  be  taken  therefrom,  yet  the  Supreme 
Court  assumed  jurisdiction  of  the  appeal  and  decided 
the  matter  upon  its  merits.  The  fact  that  the  Ap;)el- 
late  tribunals  of  this  State  do,  of  their  own  motions,  if 
none  are  made  for  the  purpose,  dismiss  appeals  which 
they  have  no  jurisdiction  to  entertain,  leads  to  the 
conclusion  that  the  Supreme  Court  in  assuming  juris- 
diction of  the  appeal  in  the  latter  case  considered  that 
judgment  a  final  one. 

It  is  urged  by  appellant  that  the  clerk  had  no  au- 
thority to  amend  the  record  of  the  judgment  in  vaca- 
tion on  his  own  accord.  That  this  is  true  is  too  dear 
for  argument.  Even  the  court,  after  the  term  has 
expired,  has  no  power  even  at  a  subsequent  term  to 
order  an  amendment  to  the  record  in  matters  of  form 
except  upon  notice  to  the  parties  to  the  suit  and  when 
there  are  some  memoranda,  minutes  or  notes  of  the 
judge,  or  something  appearing  on  the  records  or  files 
to  amend  by.  Bahcock  v.  McCamant,  53  HI.  214 ;  Stcift 
V.  Allen,  55  HI.  303 ;  Bryant  v.  Vix,  83  HI.  11 ;  Ayer  v. 
City  of  Chicago,  149  HI.  262.  But  it  is  urged  that  the 
judgment  was,  in  fact,  rendered  against  Simon  Diek- 
man,  and  that  on  the  authority  of  People  v.  Petit,  266 
111.  628,  appellee  was  entitled  to  his  spedal  execution 
regardless  of  whether  any  judgment  was  actually  re- 
corded by  the  clerk  or  not.  We  agree  that  the  judg- 
ment was  actually  rendered  against  Simon  Diekman. 
This  is  shown  by  the  minutes  made  by  the  judge.  The 
minutes  pertaining  to  the  case  were  made  in  the  case 
*'No  3329,"  and  show  that  the  defendant  in  that  case 
was   defaulted,   judgment   rendered  against  him  in 
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favor  of  appellee,  and  that  a  special  execution  was 
awarded.  These  minutes  are  not  the  recprd  of  the 
judgment.  The  judgment  would  have  been  just  as 
much  a  judgment  if  no  minutes  thereof  had  been  made 
at  all ;  but  having  been  made  they  may  be  resorted  to 
as  a  memorandum  of  what  the  judgment  was.  They 
were  made  in  a  case  bearing  a  general  number  3329, 
and  it  is  wholly  immaterial  that  the  minutes  also  con- 
tained an  incorrect  title  to  the  case,  or  whether  they 
contained  any  title  or  not.  The  minutes  are  identified 
with  the  case  having  the  general  number  3329.  In  the 
case  of  People  v.  Petit,  supra,  which  was  a  mandamus 
proceeding  instituted  in  the  Supreme  Court,  it  appears 
that  the  relator,  Halbrook,  on  October  17,  1913,  pro- 
cured a  judgment  in  his  favor  in  an  action  of  assump- 
sit for  $9,500  damages  against  one  Lawton,  on  which 
an  execution  was  issued  on  November  18th.  At  the 
time  the  execution  was  issued  no  record  of  the  judg- 
ment had  been  written  by  the  clerk,  and  on  December 
4th,  Lawton  made  a  motion  to  expunge  the  entries  of 
the  clerk  from  the  dockets  and  files  in  the  case,  or  in 
alternative,  if  the  court  should  hold  the  judgment  to 
be  valid,  that  the  judgment  for  certain  alleged  errors 
of  fact  occurring  in  the  proceedings  be  vacated  a,nd 
set  aside.  Upon  the  filing  of  the  motion  the  court 
entered  an  order  staying  the  execution  and  forbidding 
the  clerk  to  spread  of  record  any  further  orders  in 
the  case  until  further  notice.  Thereupon  the  relator, 
who  was  the  plaintiff  in  the  court  below,  instituted 
mandamus  proceedings  in  the  Supreme  Court  to  com- 
pel the  judge  to  expunge  from  the  record  that  part  of 
his  order  forbidding  the  clerk  to  spread  of  record  any 
further  orders  in  the  case.  The  Supreme  Court  held 
that  it  was  not  necessary  to  the  validity  of  the  e!xecu- 
tion  that  the  judgment  should  have  been  written  by 
the  clerk  in  the  court  record  at  the  time  of  the  issu- 
ance of  the  execution,  and  that  the  judgment  existed 
from  the  time  the  court  rendered  it  and  not  from  the 
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time  it  was  formally  recorded  upon  the  record.  It  was 
further  held  that  after  the  lapse  of  the  term  at  which 
the  judgment  was  rendered  the  power  of  the  court 
over  the  judgment  was  gone,  and  that  it  could  not  in 
any  way  vacate,  modify  or  interfere  with  it,  and  had 
no  authority  at  that  time  to  order  that  the  judgment 
rendered  at  a  previous  term  should  not  be  written  in 
the  record.  This  is  the  extent  of  the  holding  of  the 
Petit  case,  supra,  in  so  far  as  the  issues  in  this  case 
are  concerned. 

While  an  execution  can  be  issued  on  a  judgment 
before  the  record  thereof  is  made,  it  is  clearly  upon 
the  theory  that  the  law  presumed  that  when  the  record 
of  the  judgment  is  written  it  will  be  written  correctly 
and  in  the  same  maimer  that  it  was  made,  but  after 
the  formal  record  thereof  has  been  made,  then  such 
record  is  the  evidence  of  the  judgment  which  ordina- 
rily can  only  be  proved  by  the  record.  The  record,  so 
written,  is  a  finality  and  cannot  be  changed,  modified 
or  altered  by  the  clerk  of  his  own  volition.  Judgments 
are  the  solemn  declarations  of  the  courts  adjusting 
the  rights  of  property  and  the  liberty  of  the  persons 
of  the  litigants  who  come  before  them,  and  would  have 
no  value  if  they  had  no  stability.  The  amended  rec- 
ord of  the  judgment  in  this  case  is  void,  and  the  spe- 
cial execution  issued  by  virtue  thereof  is  also  void 
and  should  have  been  quashed.  Appellee  should  have 
made  a  motion  to  amend  the  record  of  the  judgment 
as  there  is  abundant  proof  in  support  thereof,  and 
then  have  his  special  execution  issued  on  the  proper 
judgment.  He  can  suffer  no  injury  by  following  such 
a  course  as  the  levy  of  the  attachment  writ  retains 
the  lien  upon  the  property  levied  upon. 

The  judgment  is  reversed  and  cause  remanded  with 
directions  to  sustain  the  motion  to  quash  the  special 
execution. 

Reversed  and  remanded  with  directions. 
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Joseph  Sehlitz  Brewing  Company,  Appellant,  t.  J.  B. 

Miller  et  aL,  Appellees. 

IZTTOXiCATiNO  UQUOBS — wHcn  recovery  may  be  had  on  tond  tor 
payment  of  purchase  price  of  interstate  shipment.  Recovery  may 
be  had  on  a  bond  given  to  secure  a  payment  of  the  purchase  price 
of  beer  shipped  by  a  dealer  outside  the  State  to  a  point  within  dry 
territory  in  the  State  and  consumed  there. 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the  Hon. 
Albert  M.  Rose,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1915.  Reversed  and  remanded.  Opinion  filed  October 
13,  1915. 

Chafeb^  Chew  &  Bakeb,  for  appellant. 
Whitakbb,  Wabd  &  PuQH,  for  api)ellees. 

Mb.  Pbesiding  Justice  Eldbbdgb  delivered  the  opin- 
ion of  the  conrt. 

On  the  11th  day  of  April,  1910,  appellee  J.  E.  Miller, 
of  the  City  of  Shelbyrille,  Illinois,  and  the  Jos.  Sehlitz 
Brewing  Company,  of  Milwaukee,  Wisconsin,  entered 
into  a  written  contract  in  which  Miller  agreed  to 
handle  exclusively  the  beers  of  said  brewing  company 
for  a  period  of  five  years  at  certain  stipulated  prices 
free  on  board  cars  at  Shelbyville,  Illinois,  to  be  paid 
by  him  to  said  brewing  company.  On  the  back  of  the 
agreement  was  the  following:  **No  order  or  agree- 
ment for  the  purchase  of  beer  will  be  considered  as 
binding  upon  the  company  until  received  and  accepted 
at  the  general  oflSce  in  Milwaukee.  All  sales  of  beer, 
however,  ordered,  delivered  or  paid  for,  are  under- 
stood and  agreed  to  be  made  and  fully  consummated 
in  Milwaukee,  Wisconsin.  All  shipments  will  be  made 
f  .o.b.  Milwaukee,  and  are  at  the  risk  of  the  purchaser 
from  the  moment  when  delivery  is  made  to  a  regular 

•Sm  nilnoiii  Note*  Dlirest,  Volt.  XI  to  XV,  and  C»mbitlT«  Quarterly,  HMie 
topic  and  Mction  number. 
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the  rules  and  regolatioiiB  printed  on  the  back  thereof. 
The  bond  contains  no  reference  as  to  where  the  beer 
should  be  delivered. 

The  Town  of  ShelbyviUe  is  a  township  in  the  county 
of  Shelby  which  is  under  township  organization,  and 
the  City  of  ShelbyviUe  is  situated  within  the  town- 
ship. On  April  7,  1908,  the  Town  of  ShelbyviUe  be- 
came anti-saloon  territory  under  the  Local  Option  Act 
On  April  21, 1908,  the  City  of  ShelbyviUe  became  anti- 
saloon  territory  under  the  same  act.  On  April  7, 1910, 
the  proposition :  * '  Shall  the  Town  of  ShelbyviUe  con- 
tinue to  be  anti-saloon  territory  f  was  submitted  to 
a  vote  of  the  town  and  a  majority  voted  against  the 
proposition,  so  that  the  township  ceased  to  be  anti- 
saloon  territory.  On  May  9, 1910,  the  City  Council  of 
the  City  of  ShelbyviUe  passed  an  ordinance  granting 
liquor  licenses  within  the  city  on  the  theory  that  the 
last  vote  of  the  township  above  mentioned  which  em- 
braced the  city  within  its  limits  took  the  city  with  it 
out  of  anti-saloon  territory.  On  May  1, 1911,  a  Ucense 
was  issued  by  the  city  to  appellee  Miller  and  saloons 
were  continued  to  be  operated  in  the  city  untU  the 
opinion  in  the  case  of  Stead  v.  Fortner,  255  lU.  468, 
was  rendered  in  October,  1912.  The  decision  of  the 
Supreme  Court  in  that  case  held  that  where  a  town- 
ship, and  a  city  within  the  township,  have  each  voted 
to  become  anti-saloon  territory,  but  the  township  sub- 
sequently votes  against  the  proposition  to  continue  to 
be  anti-saloon  territory,  the  township  vote  does  not 
make  the  city  saloon  territory  nor  authorize  the  issu- 
ance of  license  or  the  sale  of  intoxicating  liquor  in 
such  city.  After  the  above  decision  was  rendered,  ap- 
pellee refused  to  pay  the  balance  he  owed  appellant. 

Many  cases  have  been  cited  by  appeUee  in  support 
of  the  argument  that  where  the  pubUc  poUcy  of  a 
State  has  been  declared  by  a  legislative  enactment  for- 
bidding the  sale  of  intoxicating  Uquors  within  its  bor- 
der that  a  contract  for  the  sale  of  such  Uquors  is  void 
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and  no  recovery  can  be  had  for  the  price  thereof.  But 
all  these  cases  are  by  the  courts  of  States  that  have 
enacted  State  wide  prohibition  laws,  and  in  most  of 
which  tlhjre  are  provisions  declaring  such  contracts  to 
be  void.  We  do  not  think  that  because  the  Local  Option 
Law  of  this  State  grants  certain  territorial  subdi- 
\dsions  thereof  the  privilege  of  making  themselves 
anti-saloon  territory  that  a  public  policy  is  thereby 
declared  against  the  sale  of  intoxicating  liquors  within 
the  State.  The  laws  of  this  State  give  cities,  towns 
and  villages  the  right  to  license,  regulate,  tax  and  pro- 
hibit many  trades,  pursuits  and  callings ;  to  illustrate, 
they  have  the  power  to  license,  tax,  regulate,  suppress 
and  prohibit  hawkers  and  peddlers.  Does  such  a  law 
declare  a  public  policy  of  the  State  against  the  sale 
of  merchandise  to  hawkers  and  peddlers  because  they 
might  attempt  to  sell  it  within  territory  which  has  pro- 
hibited its  sale?  The  answer  is  too  plain  for  argu- 
ment. Whether  the  contract  and  bond  should  be  held 
to  have  been  executed  within  this  State,  or  within  the 
State  of  Wisconsin,  as  this  beer  was  shipped  from  the 
latter  State  into  this  State  it  was,  as  held  in  the  case 
of  F.  W.  Cook  Bretving  Co,  v.  Vaccaro,  188  LI.  App. 
387,  undoubtedly  an  interstate  shipment.  But  it  is 
urged  that  section  13  of  the  Local  Option  Act  above 
quoted  declares  that  the  sale  of  intoxicating  liquor 
under  such  contract  is  an  unlawful  selling.  The  an- 
swer to  this  proposition  is  that  in  the  case  of  People 
V.  McBride,  234  111.  146,  where  the  constitutionality  of 
the  Local  Option  Act  was  involved  and  attacked  on 
the  ground  that  this  section  of  the  act  violates  the 
interstate  commerce  clause  of  the  Federal  Constitu- 
tion, the  Supreme  Court  said:  *'The  act  does  not 
purport  to  control  in  any  manner  the  importation  of 
liquor  from  other  States."  There  is  no  statute  in  this 
State  prohibiting  a  recovery  upon  such  a  contract,  and 
we  are  in  accord  with  the  views  expressed  by  the  court 
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in  the  case  of  F.  W.  Cook  Brewing  Co.  v.  Vnccaro, 
supra,  that  where  intoxicating  liquors  are  imported 
from  another  State  into  this  State,  as  there  is  no  stat- 
ute prohibiting  a  recovery,  therefore  a  recovery  can 
be  had  for  the  sale  thereof.  The  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Charles  Johnson  Hardware  Company,  Appellant,  ^. 
Board  of  Education  of  School  District  No.  96, 
Fulton  County,  Illinois,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Fulton  county;  the  Hon.  Robbbt 
J.  Grieb,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    AfElrmed.    Opinion  filed  October  13,  1916. 

Statement  of  the  Case. 

Bill  by  Charles  Johnson  Hardware  Company,  com- 
plainant, against  the  Board  of  Education  of  School 
District  No.  96,  Fulton  County,  Illinois,  defendant,  to 
establish  a  mechanic's  lien.  From  a  decree  dismissing 
the  bill,  the  complainant  appeals. 

The  complainant  sold  material  to  a  contractor,  W. 
H.  Gard,  engaged  in  the  construction  of  a  public  build- 
ing. It  served  the  following  notice  on  the  president 
of  the  board  of  education : 

''Peoria,  lU.,  Nov.  10,  1913. 
''Mr.  W.  H.  Gard, 

Bought  of  Chas.  Johnson  Hardware  Co., 
2023  South  Adams  Street. 

•'No.  1,      Contract  Job,  Boofing, 

Galvd.  Iron  and  Tm 
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Work  and  Skylights 

on  Cnba  Schools 1,160.00 

Cr. 
''Sept.  15,  By  Cash ' 500.00      660.00.*^ 

H.  H.  Athbrton  and  I.  0.  Pinkney,  for  appellant. 

Chiperfield  &  Chifbrfield,  for  appellee. 

Mr.  Presiding  Justice  EijDredge  delivered  the  opin- 
ion of  the  court. 


Abstraet  of  the  Deeision. 

1.  Mechanics*  liens,  |  5* — haw  act  construed.  The  Mechanics' 
Ldens  Act  must  be  strictly  construed. 

2.  Mkghanics'  liens,  I  67* — when  notice  of  nuechani&t  Hen  in- 
sufficient, A  notice  under  section  23  of  the  Mechanics'  Liens  Act 
(J.  A  A.  f  7161)  by  a  materialman  who  had  furnished  materials  to 
a  building  contractor,  which  did  not  claim  any  lien  for  the  unpaid 
balance  of  its  account,  did  not  show  what  materials  were  furnished 
the  contractor  and  did  not  state  that  the  materials  furnished  were 
for  the  construction  of  the  building  in  which  the  lien  was  sought, 
lield  insufficient 
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Congregation  of  Bnai  Abraham,  Appellant,  t.  Sarah 

Kanner,  Appellee. 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
NoBMAN  L.  Jones,'  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1915.    Affirmed.    Opinion  filed  October  13,  1916. 

Statement  of  the  Case. 

Action  in  assumpsit  by  the  Congregation  of  Bnai 
Abraham,  a  corporation,  plaintiff,  against  Sarah  Kan- 
ner,  defendant.  From  a  judgment  for  defendant, 
plaintiff  appeals. 

The  action  was  brought  upon  the  following  instru- 
ment : 

''February  23,  1914. 

*'I,  Sarah  Kanner,  in  consideration  of  my  love  and 
fond  memory  of  my  late  husband,  Isadore  Kanner, 
and  in  further  consideration  of  the  funeral  rites  per- 
formed and  to  be  performed  upon  my  said  late  hus- 
band, hereby  promise  to  pay  the  present  encumbrance 
upon  this  congregation,  Bnai  Abraham,  at  Seventh 
and  Mason  streets,  amounting  to  $1,900.00,  within  six 
months  from  date.  I  hereby  further  empower  the 
trustees  of  the  said  congregation  to  enforce  my  said 
promise. 

^'Sabah  Kaknbb. 
''Witness.'' 

Smith  &  Fbiedmetbb,  for  appellant. 

WnjJAM  L.  Patton  and  Thomas  J.  Condon,  for  ajh 
pellee. 

Mb.  Pbesiding  Justice  Eldbedqe  delivered  the  opin- 
ion of  the  court. 
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Crum  ▼.  C,  C,  C.  &  *St.  L.  Ry.  Co.,  200  111.  App.  641. 


Abstract  of  the  Decision. 

GonrsAorrs,  |  86* — when  promise  to  pay  off  incumbrance  unsup- 
ported by  consideration.  A  promise  by  the  widow  of  a  deceased 
member  of  a  religious  congregation  to  pay  off  an  Incumbrance  on 
church  property  in  consideration  of  funeral  rites  performed  and 
to  be  performed  upon  the  deceased,  and  empowering  the  trustees 
of  the  congregation  to  enforce  the  promise,  held  not  to  be  a  promise 
by  anybody  to  anybody,  except  to  the  maker  thereof,  and  not 
founded  upon  a  valid  consideration. 


Charles    Crnni,   Appellee,   t.   Clereland,    Clnelnnatl, 
Chicago  &  St.  Louis  Railway  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Edgar  county;  the  Hon.  Dan 
v.  Datton,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.  Reyeraed  and  remanded.  Opinion  filed  October  18, 
1916. 

Statement  of  the  Case. 

Action  by  Charles  Crum,  plaintiff,  against  the  Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany, defendant,  for  damages  for  failure  to  furnish 
proper  cars  for  the  shipment  of  live  hogs.  From  a 
judgment  for  plaintiff,  defendant  appeals. 

The  declaration  alleged  that  the  defendant  received 
from  th^  plaintiff  a  number  of  live  hogs  for  shipment 
from  Paris,  Illinois  to  East  Cambridge,  Massachusetts, 
and  that  the  defendant  failing  in  its  duty  to  furnish 
proper  cars,  the  plaintiff  was  compelled  to  and  did 
ship  them  to  Indianapolis,  Indiana,  and  suffered  dam- 
age as  the  result  thereof. 

It  appeared  from  the  evidence  that  plaintiff  re- 
quested defendant  to  furnish  double  deck  cars  for 

•8«e  nilnoU  Notes  DIffoat,  YoU.  XI  to  XV,  Mid  CumolatlTo  Quarterly,  HMie 
tepie  Mid  Mctfon  number. 
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these  hogs,  but  that  plaintiff  was  unable  to  procure 
double  deck  cars,  but  did  furnish  single  deck  cars. 
It  did  not  appear  that  plaintiff  made  any  protest  upon 
the  character  of  the  cars,  but  accepted  the  same  and 
shipped  his  hogs  to  Indianapolis.  Plaintiff  testified 
upon  direct  examination  that  he  ordered  the  cars  for 
the  purpose  of  shipping  the  hogs  to  East  Cambridge, 
but  on  cross-examination  he  stated  that  he  was  not 
sure  whether  he  ordered  the  cars  in  order  to  make  the 
shipment  to  East  Cambridge  or  to  East  Buffalo,  New 
York.  The  records  of  defendant  showed  that  his  or- 
der was  for  cars  in  which  to  ship  the  hogs  to  East 
Buffalo,  New  York.  The  evidence  showed  that  one 
carload  of  hogs  was  sold  in  Indianapolis  at  $9.50,  and 
the  second  load  at  $8.95  per  hundred  pounds.  Plain- 
tiff further  testified  that  just  before  he  made  the  ship- 
ments he  had  telegrams  from  the  J.  P.  Squire  Com- 
pany, pork  packers  at  East  Cambridge,  that  the  price 
for  top  hogs  at  that  place  was  $11.50  per  hundred 
pounds  dressed  for  pork.  He  also  testified  that  the 
cost  of  shipping  the  hogs  to  East  Cambridge-  would  be 
about  $2.50  or  $2.60  per  hundred,  and  that  the  freight 
rate  was  32l^  cents  per  hundred.  A  few  of  the  hogs 
were  sold  to  local  parties  at  Paris,  Illinois,  for  $8.50 
per  hundred  pounds.  There  was  no  evidence  as  to 
what  the  hogs  weighed  at  Indianapolis,  or  whether 
the  price  received  for  them  there  was  for  live  hogs  or 
for  hogs  dressed  for  pork.  There  was  no  evidence 
of  the  number  or  weight  of  the  hogs  sold  at  Paris. 
There  was  no  evidence  of  any  kind  in  regard  to  a  ship- 
ment of  hogs  to  East  Buffalo,  New  York.  Tfiere  was 
no  evidence  that  the  cars  furnished  were  not  proper 
and  suitable  for  the  shipment  of  the  hogs  to  East 
Cambridge  except  that  of  plaintiff  himself, 

Geobob  6.  GiLLESPiB^  for  appellant. 

J.  K.  Lauher,  for  appellee. 
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White  V.  Holden,  200  111.  App.  643. 

Mr.  Pkbsidino  Justice  Eldbedqb  delivered  the  opin- 
ion of  the  court. 

Abstraet  of  the  Deeision. 

1.  WmncsBEs,  §  209* — when  oron-examinatian  of  wUnesi  im- 
proper. Where,  in  an  action  by  a  shipper  against  a  carrier  for  fail- 
ure to  furnish  proper  cars,  the  plaintiff,  on  being  called  by  the 
defendant,  testified  as  to  the  kind  of  cars  he  shipped  In  and  that 
he  made  no  complaint  thereof,  held  that  allowing  hiv  to  state 
on  cross-examination  that  such  cars  were  not  of  the  kind  ordinarily 
used  by  well-regulated  railroad  companies  for  the  purpose  for 
which  he  desired  them,  and  that  cars  of  another  kind  were  usually 
furnished  for  such  purpose  by  well-regulated  carriers,  was  Im- 
proper. 

2.  Damages,  f  190* — when  evidence  in$u^oient  a8  hoHa  for  comr 
putation  of  damages.  In  an  action  by  a  shipper  against  a  carrier 
for  failure  to  furnish  cars  suitable  for  the  shipment  of  live  hogs, 
held,  that  there  was  no  evidence  from  which  the  Jury  could  esti- 
mate damages. 


Harley    J.   White,    Appellee,    t.    Margaret    Holden, 

Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLosTiN  D.  Mtebs,  Judge,  presiding.  Heard  la  this  court  at  the 
April  term,  1915.  Affirmed.  Opinion  filed  October  13,  1915.  Re- 
hearing denied  and  opinion  modified  December  11,  1915. 

Statement  of  the  Case. 

Action  of  forcible  entry  and  detainer  by  Harley  J. 
White,  plaintiff,  against  Margaret  Holden,  defendant. 
From  a  judgment  for  plaintiff,  defendant  appeals. 

Murray  &  Morrissey^  for  appellant. 


•Sm  Illinois  Note*  Digest,  Tola.  XI  to  XT,  Mkl  Omvlattre  QMttorlf , 
topic  Mid  Metton  iiiimbor. 
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Maxwell  v.  Johnson,  200  111.  App.  644. 

M.  A.  Bbenkan  and  Balph  Heffebnan,  for  appellee. 

Mb.  Pbesidiko  Justicb  Eldbedob  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deeision. 

1.  JuBTiOEs  OF  THE  PEACB — When  copy  mo^  he  MuhMtuted  for  lott 
written  complaint  on  appeal.  If,  on  appeal  from  a  Justice  of  the 
peace  to  the  Circuit  Court,  a  written  complaint  ts  found  to  he 
missing  from  the  files  and  has  heen'  lost  or  destroyed,  upon  due 
proof  made  thereof,  a  copy  may  he  suhstituted  therefor. 

2.  Appeal  and  ebbob,  |  1275* — when  presumed  that  ruUng  of 
Circuit  Court  diamisiing  case  proper.  In  the  absence  of  a  bill  of 
exceptions,  held  that  the  action  of  the  Circuit  Court  in  overruling 
the  defendant's  motion  to  dismiss  an  action  of  forcible  entry  and 
detainer,  appealed  from  a  Justice's  court,  on  the  ground  that  there 
was  no  written  complaint  on  file,  would  be  preaumed  proper. 


Erwln  ft  Maxwell,  Appellees,  t.  B.  F.  Johnson,  Appel- 
lant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
Albert  M.  Robe,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1915.  Reversed  and  remanded.  Opinon  filed  October  13, 
1916.    Rehearing  denied  December  11»  1915. 

Statement  of  the  Case. 

Action  by  Erwin  &  Maxwell,-  partners,  plaintiffs, 
against  R.  F.  Johnson,  defendant,  for  commissions  for 
the  sale  of  real  estate.  From  a  judgment  for  plain- 
tiffs, defendant  appeals. 

W.  B.  MgBbide,  E.  E.  Dowell  and  M.  J.  B^zoebald, 
for  appellant. 

•See  lUlnoli  Notei  Dlsert,  Vol*.  XI  to  XT,  and  CnwwIattTo  Qnatterty,  aaaie 
t0plo  Mid  section  number* 
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John  E.  Hogan  and  James  H.  Smith,  for  appellees. 

Mb.  Pbesidiko  Justice  Eldbbdge  delivered  the  opin- 
ion of  the  conrt. 

Abstraet  of  the  Decision. 

1.  Evidence,  |  275* — when  telegram  admU$ible.  Where  the 
plaintiffs  took  the  initiative  in  sending  the  defendant  a  telegram, 
held  that  they  thereby  made  the  telegraph  company  their  agent, 
and  that  the  telegram  delivered  to  the  defendant  could  be  intro- 
duced in  evidence  as  the  original. 

2.  Ck)nTRACT8,  S  877* — when  evidence  a$  to  existence  of  contract 
adnUesible,  In  an  action  on  a  contract  which  one  of  the  plaintiffs 
testified  was  verbal,  where  he  admitted  that  he  had  received  letters 
from  the  defendant  to  the  same  effect  it  was  held  that  an  objection 
to  a  question  as  to  where  the  letters  were  was  improperly  sustained, 
on  the  ground  that  it  was  immaterial. 

8.  Tbial,  S  46* — when  statement  of  court  im/proper  as  invading 
province  of  jury.  In  an  action  on  a  contract,  a  statement  by  the 
court  that  a  conversation  detailed  by  a  witness  did  not  amount  to 
an  agreement,  held  to  invade  the  province  of  the  Jury. 

4.  Bbokebs,  I  95* — when  instruction  erroneous.  In  an  action  for 
commissions  for  the  sale  of  a  tract  of  land  where  the  defense  was 
that  commissions  for  the  sale  thereof  were  to  be  paid  only  in  case 
a  sale  was  made  of  another  tract,  an  instruction  directing  a  verdict 
for  the  plaintiffs  and  ignoring  such  defense,  held  erroneous. 

•Sm  nilnoU  NotM  DUMt»  Vols.  21  to  XY,  Mkl  OnmiilAtlTe  <|nartorljr,  mhm 
tople  and  aectltta  number. 
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Anderson  v.  Decator  Ry.  ft  Light  Co.,  200  111.  App.  646. 


Habel  Ware  Anderson^  Appellee,  t.  Deeatnr  Bailwaj  & 

Light  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circalt  Court  of  Macon  county;  the  Hon.  Will- 
iam K.  Whitfield,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.  Affirmed.  Opinion  filed  October  13,  1915.  Re- 
hearing denied  December  11,  1916. 

Statement  of  the  Case. 

Action  by  Mabel  Ware  Anderson,  plaintiff,  against 
the  Decatur  Eailway  &  Light  Company,  defendant, 
for  damages  for  personal  injuries.  From  a  judgment 
for  plaintiff,  defendant  appeals. 

Cbea  &  HousuM,  for  appellant ;  Gbobgb  W.  Buetok, 
of  counsel. 

Chesteb  a.  Smith,  Chabi;bs  F.  Evans  and  Jbsse  L. 
Deck,  for  appellee. 

Mk.  Presiding  Justice  Eldbedob  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deeision. 

1.  Appeal  and  ebbob,  §  1401* — when  verdict  not  dieturhed.  In 
an  action  for  personal  injuries  sustained  as  the  result  of  the  vehicle 
in  which  the  plaintiff  was  riding,  on  a  street  car  track,  being  struck 
by  an  overtaking  street  car,  evidence  held  to  Justify  the  submission 
of  the  questions  of  negligence  of  the  defendant  and  contributory 
negligence  of  the  plaintiff  to  the  Jury,  and  not  to  Justify  a  reversal 
of  the  verdict  as  contrary  to  the  evidence. 

2.  Appeal  and  ebbob,  §  1466* — when  admUeion  of  evidence  harm^ 
l€89  error.  In  an  action  for  personal  injuries,  admission  of  testi- 
mony that  a  witness  heard  a  remark  made  which  indicated  to  her 
that  an  accident,  such  as  claimed  by  the  plaintiff,  had  happened, 

•See  nilnoU  NotM  DIsMt.  Vols.  XI  to  XV,  and  Cvmiitetiv*  Q«ui«rlj,  mme 
tople  Mid  aectlon  namber. 
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held  not  reversible  error,  if  error  at  all,  there  being  no  controversy 
as  to  whether  or  not  such  accident  had  happened. 

3.  Instructions,  f  118* — when  not  ohjectionahle  om  not  refer- 
ring to  evidence.  An  instruction  stating  an  abstract  proposition 
of  law  is  not  objectionable  in  that  it  does  not  refer  to  the  evi- 
dence. 

4.  CABSraas,  i  482* — when  in$truction  not  erroneoue.  In  view  of 
the  evidence,  an  Instruction  in  an  action  by  a  street  car  passenger 
for  personal  injuries,  held  not  erroneous  as  assuming  a  duty  on  the 
part  of  the  motorman  to  sound  a  gong. 

6.  IifSTBUcnoNB,  S  114* — when  ihould  not  he  given.  Instructions 
as  to  matters  not  in  issue  should  not  be  given. 

6.  New  trial,  f  96* — when  affidavit  in  support  of  motion  for  new 
trial  insufjMent,  A  new  trial  in  a  personal  injury  action,  held 
properly  denied  on  an  affidavit  stating  that  the  pUdntlfTs  physician, 
in  an  interview  with  the  defendant's  claim  agent,  omitted  to  state 
the  details  of  the  results  of  the  plaintllTs  injuries,  it  not  being 
claimed  that,  as  the  result  of  such  omission,  the  defendant  was 
taken  by  surprise  as  to  the  extent  of  such  Injuries,  and  there  being 
nothing  in  such  affidavit  showing  that  any  wilful  misrepresentation 
had  been  made. 


Two  Biyers  Goal  Company,  Appellant,  t.  J.  B.  Tanghn 

et  aL,  Appellees. 

Appeal  and  ebbob,  f  800* — w?iat  hill  of  exceptiont  muet  contain 
for  purpose  of  review.  A  ruling  on  a  motion  to  quash  a  writ  of  cer- 
tiorari, to  review  proceedings  of  the  industrial  board  under  the 
Workmen's  Compensation  Act  [Cal.  Ill  St  Supp.  1916,  %  5476  (if 
et  seq.],  will  not  be  reviewed  where  it  is  not  preserved  in  a  bill 
of  exceptions. 

Appeal  from  the  Circuit  Court  ot  Vermilion  county;  the  Hon. 
M.  W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.    Affirmed.    Opinion  filed  October  13,  1915. 

Bbadlby^  Habfbb  &  Eheim,  for  appellant;  Samuel 
A.  Habpeb,  of  counsel 

«Bm  lUlAola  Notes  IMsMt,  Vols.  XI  to  XY,  Mkl  CtamntettTe  Qowtorly*  mom 
topic  and  feetkni  Bombor. 
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Two  Rivers  Coal  Co.  v.  Vaughn,  200  IlL  App.  €47. 

Thomas  A.  Obaham,  for  appellees. 

Mb.  Pbesidiko  Justice  Eldbedgb  delivered  the  opin- 
ion of  the  court. 

The  appellant  filed  its  petition  in  the  Circuit  Court 
of  Vermilion  county  for  a  writ  of  certiorari  to  review 
the  proceedings  of  the  Industrial  Board  of  the  State 
of  Illinois  had  under  the  Workmen  *s  Compensation 
Act  of  1913  [Cal.  HI.  St.  Supp.  1916,  If  5475  (1)  et 
seq.l  in  the  matter  of  the  application  of  John  L.  Bill- 
man  for  compensation  under  said  act.  Upon  the  re- 
turn of  the  writ  a  transcript  of  all  the  evidence  and 
proceedings  before  the  committee  of  arbitration,  and 
also  a  transcript  of  the  additional  evidence  and  pro- 
ceedings on  appeal  to  the  industrial  board  from  the 
decision  of  said  committee,  was  filed  in  the  Circuit 
Court.  An  award  was  made  to  Billman  by  the  arbitra- 
tion committee  for  temporary  disability  in  the  sum  of 
$85.50,  and  for  permanent  disfigurement  to  his  face 
in  the  sum  of  $463.20.  The  cause  was  heard  in  the 
( ircuit  Court  upon  the  motion  of  appellees  to  quash 
the  writ  and  dismiss  the  petition  for  certiorari,  which 
motion  the  court  sustained,  quashed  the  writ,  and  dis- 
missed the  petition  at  petitioner's  costs.  From  the 
judgment  of  the  court  on  this  motion,  this  appeal  is 
prosecuted.  The  record  contains  no  bill  of  exceptions 
preserving  any  exceptions;  consequently,  there  is 
nothing  for  this  court  to  review.  The  rulings  of  trial 
courts  upon  motions  generally  can  only  be  preserved 
for  review  on  appeal  by  bills  of  exceptions,  and  this 
rule  applies  as  well  to  motions  to  quash  writs  of  cer- 
tiorari as  to  other  motions.  In  the  case  of  Hersey  v. 
Schaedel,  6  111.  App.  188,  the  court  held:  **The  record 
in  this  case  contains  no  bill  of  exceptions,  and  although 
the  clerk  has  recited  as  a  part  of  the  proceedings  that 
a  motion  to  quash  the  writ  was  interposed  and  over- 
ruled, and  that  an  exception  to  such  decision  was 
taken^  such  matters  can  be  made  a  part  of  the  record, 
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80  as  to  be  subject  to  review  in  an  Appellate  Court 
only  by  bill  of  exceptions. ' ' 

So  also  in  the  case  of  LaFevere  v.  Watson,  70  HI. 
App.  646,  the  court  said:  **He  brings  the  case  to  this 
court  on  a  writ  of  error,  and  assigns  for  error:  1, 
that  the  court  erred  in  overruling  plaintiff's  motion  to 
quash  the  writ  of  certiorari  and  dismiss  the  appeal; 
and  2,  that  the  court  erred  in  rendering  judgment  for 
the  defendants,  and  that  the  judgment  should  have 
been  for  the  plaintiff. 

'*In  order  to  have  preserved  these  questions  for 
the  consideration  of  this  court,  the  plaintiff  in  error 
should  have  saved  them  in  a  bill  of  exceptions,  as 
otherwise  there  is  nothing  in  the  record  for  us  to 
pass  upon.  There  is  no  bill  of  exceptions  in  the  rec- 
ord. The  clerk  has  improperly  inserted  in  the  record 
what  purports  to  be  a  motion  to  quash  the  writ  of  cer- 
tiorari, and  also  a  motion  for  a  new  trial,  but  this 
action  of  the  clerk  does  not  make  these  alleged  mo- 
tions a  part  of  the  record.'* 

For  the  reasons  stated,  the  judgment  of  the  Circuit 
Court  must  be  affirmed. 

Affirmed. 
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ABATEMENT  AND  RBYIVAL. 

Pendency  of  wri$  of  error— when  not  available  to  abate  elmilar 

action,    p.  48. 
Plea  to  jurUdiction — what  la  effect  of  abeence  ot    p.  280. 

when  insufflcient    p.  280. 

when  Invalid,    p.  280. 

when  not  waived,    p.  280. 

AOCX>nNT. 

Burden  of  proo/— when  on  agent  on  bill  by  principal  for.    p.  L 
Masiefi  findings — ^when  evidence  sufllcient  to  support    p.  1. 
Trustee — ^who  proper  parties  to  bill  for  accounting  against  trustee 
upon  death  of  beneficiary,    p.  273. 

ACCOUNT  STAT3ID. 

Evidence — ^when  sufficient  to  support  verdict    p.  68. 
Omitted  itemi — when  no  presumption  that  item  not  chargeable, 
p.  506. 

ACTIONS  AND   DEPEO^SES. 

Interest  coupons— when  holder  of,  secured  by  trust  deed,  has  right 

of  action,    p.  609. 
Joinder  of  causes  of  action — ^when  improper,  harmless  error,    p.  464. 
Premahtre— when  action  not  prematurely  brought    p.  601. 

ADULTERY. 

EfMence^when  supports  Judgment    p.  69. 

Information — when  not  repugnant    p.  69. 

Status  of  paramotfr— when  need  not  be  flhown.    p.  69. 

ANIMALS. 

Fence— when  evidence  insufficient  to  show  destruction  by  defendant 

p.  401. 
OtonertTiip- -when  evidence  sufficient  to  show.    p.  339. 
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Running  at  large — when  allowing  constitutes  negligence,    p.  839. 
when  evidence  of  custom  admissible,    p.  339. 

APPEALS  AND  ERRORS. 

Abatement — ^when  pendency  of  writ  of  error  not  available  to  abate 
similar  action,    p.  48. 

when  question  of  raised  too  late.    p.  48. 

Ahitract — ^what  questions  not  considered  where  declaration  and  ver- 
dict not  contained,    p.  467. 
when  presumed  that  questions  were  properly  decided  in  trial 

court  in  absence  of.    p.  260. 
Affirmance  by  operation  of  law — ^when  results,    p.  402. 
Appeal — when  prematurely  taken,    p.  55. 
Aesignment  of  error — ^what  is  effect  of  failure  to  assign,    p.  SOL 

when  errors  not  reviewed  in  absence  of.    p.  496. 

Bill  of  exceptions — ^how  trial  Judge  may  refiresh  recollection  for 

purpose  of  certifying,    p.  566. 
what  cannot  be  reviewed   where  matters   not   Included  In. 

pp.  108,  556. 

what  must  contain,    p.  666. 

when  Judge  may  receive  and  sign,  after  term.    p.  636. 

when  Judicial  notice  taken  of  warrant  of  attorney  not  set  out 

In.    p.  210. 

when  may  be  presented  to  trial  Judge,    p.  636. 

when  presumed  to  have  been  presented  to  trial  Judge  before 

expiration  of  term.    p.  636. 

when  questions  not  preserved  for  review,    p.  6. 

when  right  to  file  expires,    p.  536. 

Certificate  of  evidence — ^what  is  effect  of  absence  of.    p.  104. 
Certificate  of  trial  judge — ^when  essential  as  to  facts  occurring  on 

trlaL    p.  556. 
Certified  record — what  is  effect  on  appeal    p.  260. 

when  affidavit  attacking  correctness  insufficient,    p.  260. 

Chancery  record — ^how  omission  of  clerk  to  enter  placlta  may  be 

supplied,    p.  260. 
Change  of  theory — when  not  permitted  on  appeal,    p.  403. 
Conflicting  evidence — when  verdict  based  on,  not  disturbed,    p.  226. 
Constitutional  question — when  presumed  not  Involved,    p.  431. 
Criminal  proceedings,  see  Cbiminal  Law. 
Cross-bill — ^when  sufficient  on  appeal,    p.  451. 
Cure  of  error — when  admission  of  secondary  evidence  cured,    p.  306. 

when  sustaining  objection  to  question  cured,    p.  556. 

Default  of  codefendant — ^when  defendant  may  not  object  to.    p.  260. 

Depositions — ^when  objections  not  considered,    p.  200. 

Dictum — ^what  effect  given  to.    p.  53. 

Discretion — when  refusal  to  allow  filing  of  amendment  not  abuse  of. 

p.  6. 
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Eitoppel — ^when  party  procuring  exclusion  of  evidence  may  not 

complain  of  failure  to  establish  fact.    p.  289. 
Evidence — wh^n  objection  considered  although  similar  evidence  ad- 
mitted without  objection,    p.  215. 

when  objection  not  considered,    p.  280. 

when  party  estopped  to  complain  of  want  of.    pp.  151,  467. 

when  verdict  not  disturbed  as  unsupported  by.    p.  159. 

Failure  to  argue  assignment — when  constitutes  a  waiver,    p.  131. 

Final  judgment— wh&t  is.    p.  627. 

Finding  of  court — ^when  not  disturbed  as  unsupported  by  evidence. 

p.  622. 
Findings  of  juru — ^when  not  disturbed  where  approved  by  chancellor. 

p.  899. 
Former  appeal — ^what  effect  given  to  dictum,    p.  63. 
Harmless  error — ^when  admission  of  evidence  is.    pp.  166,  646. 

when  admission  of  parol  evidence  is.    p.  22. 

when  argument  of  counsel  is.    pp.  9,  166. 

when  exclusion  of  evidence  is.    p.  501. 

when  exclusion  of  evidence  is  on  trial  by  court,    p.  218. 

when  improper  Joinder  of  causes  is.    p.  464. 

when  instruction  is.    p.  465. 

when  instruction  on  amount  of  recovery  is.    p.  198. 

when  instruction  on  contributory  negligence  is.    p.  184. 

when  instruction  on  credibility  of  witnesses  is.    p.  556. 

—  when  instruction  on  damages  is.    p.  184. 

when  instruction  on  right  of  private  person  to  make  arrest  is. 

p.  202.  V 

when  modification  of  instruction  is.    p.  208. 

when  order  providing  for  approval  of  injunction  bond  by  clerk 

is.    p.  157. 
— '  when  overruling  objection  to  form  of  question  is.    p.  131. 

when  refusal  of  instruction  is.    p.  225. 

when  refusal  of  leave  to  file  special  plea  is.    p.  320. 

when  rulings  on  propositions  of  law  are.    p.  385. 

when  secondary  evidence  Is.    p.  166. 

when  statement  of  belief  by  counsel  is.    p.  9. 

•  when  sustaining  demurrer  to  special  plea  is.    p.  320. 

when  use  of  copies  of  letters  on  cross-examination  Is.    p.  149. 

when  use  of  word  "affect"  instead  of  "effect"  in  instruction 

is.    p.  426.  • 
Instruction — ^when  party  may  not  complain  of.    p.  119. 
when  party  may  not  complain  of  modification  of  erroneous 

request,    p.  184. 
Judgment — what  is  effect  of  final  Judgment  on  appeal,    p.  600. 
when  reverjied  because  erroneously  framed  under  State  law. 

p.  75. 
Judicial  notice — when  taken  of  warrant  of  attorney  not  set  out  in 

bill  of  exceptions,    p.  210. 
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JurUdieHon — ^when  question  of»  raised  too  late.    p.  38. 
Moot  oa$e — ^when  Judgment  not  reveraed  because,    p.  696. 
Ohiection — ^when   considered   although   similar   evidence   admitted 

without  objection,    p.  216. 
Party— what  is  effect  of  death  pending  appeal,    p.  108. 
Peremptory  in&truction — ^when  f^lnre  to  give  in  writing  not  ground 

for  reversaL    p.  68. 
Preeumption — ^what  presumed  in  f^vor  of  denial  of  motion  for  new 

trial,    p.  666. 
•— >—  wh«i  court  presumed  warranted  in  ^ding  allegations  in  bill 

for  preliminary  injunction  true.    p.  104. 
when  presumed  that  court  heard  only  competent  evidence. 

p.  621. 
when  presumed  that  court  properly  struck  amended  special 

plea  from  file.    p.  108. 

—  when  presumed  that  proofs  Justified  finding  and  Judgment 
p.  108. 

when  presumed  that  ruling  of  Circuit  Court  dismissing  case 

was  proper,    p.  643. 

when  quashing  of  fee  bill  presumed  correct    p.  430. 

Record — ^how  may  not  be  impeached,    p.  636. 

how  omission  of  clerk  to  enter  placita  may  be  supplied,    p.  260. 

when  may  be  amended,    p.  636. 

—  when  presumed  to  contain  all  eyidence  oa  question,    p.  381. 
Remittitur— when  Judgment  affirmed  upon  entry  of.    p.  467. 
Reverfoi — ^when  cause  must  be  remanded  on.    p.  179. 

when  cause  must  be  reversed  as  to  all   defendants  where 

erroneous  as  to  one.     p.  612. 

when  cause  not  remanded  on.    p.  331. 

when  cause  remanded,    p.  424. 

when  failure  to  amend  by  striking  out  name  of  party  dis- 
missed not  proper  ground  for.    p.  108. 

when  misconduct  of  counsrt  ground  for.    p.  324. 

when  not  granted,    p.  184. 

— ^^  when  not  granted  for  sliest  errors,    p.  306. 

when  remanded  for  further  proceedings,    p.  649. 

Reveriible  error— when  giving  of  oral  instruction  is.    p.  238. 

Review — ^when  questions  not  properly  preserved  for.    p.  6. 

Saving  queMtion — when  relief  must  be  sought  in  lower  court    p.  176. 

SherifT^  return — when  insufficiency  of,  not  considered  on  appeal, 
p.  116. 

Supplemental  record — ^when  may  be  oertifled  and  filed  by  clerk. 

p.  260. 
Supreme  Court — when  opinion  of,  on  same  facts  binding,    p.  606. 
Theory  of  ca«e— when  party  estopped  to  change  in  Appellate  Court 

p.  76. 
Variance— when  immaterial,    p.  2. 
when  waived,    p.  166. 
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Venue — when  refusal  to  change  ground  for  reversal,    p.  136. 

Verdict — ^when  defendant  may  not  complain  oL    p.  470. 

when  neither  party  may  complain  of  amount  of.    p.  208. 

when  not  disturbed,    p.  646. 

— '—  when  not  disturbed  as  against  weight  of  evidence,    p.  392. 

when  presumed  sustained  by  evidence,    p.  464. 

when  set  aside  as  against  preponderance,    p.  588. 

Waiver  of  erro;^— when  error  in  striking  statement  of  set-olf  waived, 
p.  6. 

when  errors  not  argued  in  brief  waived,    p.  (66. 

WitnesMei — ^when  objection  to  failure  to  properly  ^wear  not  avail- 
able for  first  time  on  appeal,    p.  260. 

Workmen*9  compen$ation — what  bill  of  exceptions  must  contain  for 
review  of  ruling  on  motion  to  quash  certiorarL    p.  646. 

Writ  of  error— when  does  not  lie  after  unsuccessful  appeaL    p.  600. 

APPEARANCE. 
Plea — ^when  cures  failure  to  file.    p.  464. 

ARBITRATION   AND    AWARD. 
Judgment — when  power  to  confess  on  award  invalid,    p.  210. 

ARREST. 

Instruction — ^when  harmless  on  right  of  private  person  to  arrest, 
p.  202. 

ASSIGNMENTS. 

Acceptance  hy  dehtt>r — ^when  necessary,    p.  380. 

Action  hy  assignee — ^what  required  as  to  allegations  of  ownership. 

p.  691. 
Approval  by  debtor — when  unnecessary,    p.  380. 
Expectant  estate — when  may  be  assigned,    p.  688. 
Insurance — when  administrator  may  not  question,    p.  441. 
Non-negotiahle  chose  in  action — ^when  recovery  denied  because  of 

insufflciency  of  pleading,    p.  691. 
Part  of  claim— when  acceptance  by  payor  necessary,    p.  380. 
Rights  of  assignees — ^what  are.     p.  380. 

m 

ASSUMPSIT. 

Atoard  in  compensation  proceedings — when  county  court  has  Juris- 
diction,   p.  46. 

Bank  deposit— ^hen  evidence  sustains  Judgment  for  administrator 
for  amount  of.    p.  277. 

Common  counts — ^what  is  purpose  of.    p.  149. 

when  recovery  may  be  had  for  labor  performed,    p.  166. 

when  recovery  may  be  had  on,  for  money  duei    p.  126. 

r—  when  recovery  may  be  had  on  notes,    p.  149. 
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Negotiable  inttrumente—whea  recovery  may  be  had  on  common 

counts,    p.  149. 
Promise  to  pay  debt  of  Ofio^Aer— when  evidence  inBufflcient  to  soe- 

tain  Judgment  for  plaintiff,    p.  342. 
Property  conveyed  under  oral  agreement — ^when  lies  to  recover  value 

of.    p.  320. 
Quantum  meruit — ^what  is  extent  of  recovery  for  labor  in  action  on. 

p.  166. 
when  seller  may  sue  on  after  abandonment  of  contract  by 

purchaser,    p.  179. 
Value  of  property — ^when  evidence  sufficient  to  sustain  verdict  as  to. 

p.  320. 
Workm^n*9  oompeneation — when  proper  proceeding  to  recover  on 

award,    p.  46. 

ATT0RNBY8. 

Action  for  fee$ — when   evidence  of  good  character   incompetent 

p.  215. 
Adminitftratort— when  not  entitled  to  lien  under  agreement  entered 

into  with,  before  appointment    p.  446. 
Fees — when  indemnity  bond  does  not  cover,    p.  82. 
Liens — ^how  notice  to  establish  must  be  given,    p.  446. 
—  what  is  effect  of  admitting  service  of  notice,    p.  446. 
when  not  entitled  to,  for  services,    p.  446. 

AUTOMOBILBS. 

Act  of  1919 — ^what  is  effect  of  repeaL    ik  301. 

Contributory   negligence — when    instructiim   on,   as   to   anto-truck 

driver,  correct,     p.  392. 
Oarage  proprietor — ^when  bailee  for  hire.    p.  612. 

when  not  a  servant,    p.  612. 

Owner — when  not  liable  for  negligence  of  garage  proprietor  in 

operating  machine,    p.  612. 
Ownership—when  evidence  of  insufficient  to  support  verdict    p.  61. 
Signals  on  turning — when  ordinance  requiring,  valid,    p.  392. 
Street  railroads — when  evidence  shows  contributory  negligence  on 

part  of  driver  of  truck,    p.  392. 

when  evidence  sufficient  to  show  negligence  on  part  of.    p.  392. 

Traffic  ordinance — when  admissible  in  an  action  for  damages  for 

collision,     p.  392. 

BAILMENT. 

Bailor— when  not  liable  for  act  of  bailee,    p.  612. 
Oarage  proprietor — when  bailee  for  hire.    p.  612, 
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BANKRUPTCT. 
DiBdharffe-'^hMit  Ib  effect  of.    p.  688. 

BANKS    AND    BANKING. 

Authority  to  pofg  out  proceed9 — ^what  competent  to  show.    p.  624. 

Depoiit — ^what  evidence  admissible  in  action  by  depositor  to  re- 
cover,   p.  €21. 

when  evidence  sofllcientto  show  authority  to  pay  to  creditor. 

p.  624. 

— -—  when  evidence  suffldent  to  show  ratification  by  depositor  of 
payment  to  creditor,    p.  624. 

BASTARDa 

Bond-^what  is  nature  of.    p.  617. 

when   surety  not  discharged   by  death   of  putative  father. 

p.  617. 

when  surety  on»  not  discharged,    p.  617. 

Evidence— what  degree  of  proof  required,    p.  469. 

when  verdict  against  weic^t  of.    p.  469. 

Intercour$e — when  exact  day  of,  immaterial,    p.  610. 

Nature  of  action — ^what  is.    p.  617. 

Presence  of  defendant  ivith  proteoKlrto— when  question  for  Jury. 

p.  610. 
yerd<c<— when  set  aside,    p.  469. 

BONDS. 

Interest  coupons — ^when  holder  of»  secured  by  trust  deed,  has  right 

of  action,    p.  509. 
IntereMte  shipment  of  in^o9iofii»l«— when  recovery  may  be  had  on 

bond  for  payment  of  purchase  priceu    p.  688. 

BRIDGES. 

Bvidence—vrhtsk  insufficient  to  sustain  finding  as  to  being  unsafe 
for  traveL    p.  476. 

BROKBR& 

Oommissionr^wheik  entitled  to,  upon  procuring  purdiaser.    p.  426. 

— *  when  instruction  imprbper.    p.  644. 

-^-—  when  instruction  improperly  modified  in  action  for.    p.  208. 

when  instruction  in  action  for,  properly  refused,    p.  426. 

when  instruction  on  burden  of  proof  correct    p.  208. 

when  instruction  on  right  to  recover  correct    p.  426. 

Contract — ^when  evidence  sufficiently  shows  that  contract  of  employ- 
ment was  not  made.    p.  183. 

when  evidence  sustains  finding  that  terms  were  not  modified. 

p.  208. 
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Deceit— what  is  effect  on  ririit  ta  recover  commission,    p.  378. 

Evidence — ^what  inadmissible,    p.  183. 

Instruction — when   properly   refused   as    to    famishing   of   buyer. 

p.  183. 
License — when  evidence  of  want  of,  inadmissible,    p.  42. 
Offer  to  act  as — when  evidence  shows  aoc^tance.    p.  208. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Premiums  on  loan — when  chargeable  up  to  time  of  insolvency, 
p.  66. 

BULK  SALSS. 

Uoods  and  chattels — ^what  are  within  act    p.  420. 
Sale  of  chattels — when  not  in  violation  of  act    p.  420. 
Sale  of  major  portion — ^what  does  not  constitute,    p.  420. 
Termination  of  business — ^when  sales  after  not  within  act    p.  420. 

CANCELLATION  OF  INSTRUMENTS. 
Mental  oapacitu — when  evidence  auHlcient  to  show.    p.  899. 

CARRIERS. 

Alightinff — ^when  contributory  negligence  of  passenger  after,  ques- 
tion for  jury.    p.  487. 

when  evidence  shows  contributory  negligence  on  part  of  pas* 

senger.    p.  115. 

Carmack  Amendment — ^what  is  ^ect  of,  on  Interstate  Commerce 
Act     p.  347.  ^ 

Collision  tiHth  vehicle — when  evidence  sustains  verdict  for  injuries 
to  passengers*    p.  9. 

Discharging  passengers — when  instruction  on  duty  not  to  run  car 
past,  erroneous,    p.  487. 

Failure  to  furnish  suitable  cars — when  evidence  insufficient  as  basis 
for  computation  of  damages,    p.  641. 

Flood — when  liable  for  loss  of  goods  by,  due  to  failure  to  transport 
goods  promptly,    p.  347. 

Instructions — when  not  erroneous  as  assuming  duty  on  part  of 
motorman  to  sound  gong.    p.  64(, 

Lookout  for  cars — when  instruction  on  duty  of  passenger  confusing, 
p.  487. 

Operation  of  street  <»r— when  evldenQo  insufflelent  to  eBtabUsh  neg- 
ligence,   p.  116. 

CHATTEL  MORTGAGES. 
Crops — what  not  a  severance  from  realty,    p.  316. 


Topical  Index.  659 


CHILDREN. 
See  Infants. 

CITIES  AND  VILLA0B8. 

A.iheH — what  Is  extent  of  duty  as  to  reQiovaL    p.  85. 

what  is  limit  of  tax  levy  for  remoTal  of.    p.  35. 

when  city  authorized  to  regulate  removal,    p.  35. 

when  city  not  liable  for  cost  of  removal  of.    p.  36. 

when  duty  of  removing  not  imposed  upon  city.    p.  35. 

Bridges — when  evidence  insufficient  to  sustain  a  finding  as  to  being 

unsafe  for  travel,    p.  479. 
Common  council — when  former  member  of,  not  estopped  to  recover 

for  personal  injuries  received,    p.  303. 
Contmct  for  nurHnff — when  has  power  to  make.    p.  527. 
Dedication — what  does  not  constitute  acceptance,    p.  86. 
Drivers  of  vehicles — ^when  ordinance  requiring  signals  by,  valid. 

p.  392. 
Electricity — ^when  evidence  sustains  finding  of  negligence  in  falling 

to  repair  broken  wire.    p.  184. 
Excavations  in  street — when  city  must  take  notice  of.    p.  181. 

when  city  negligent  in  failing  to  repair,    p.  303. 

when  duty  of  city  to  protect  public  against    p.  131. 

when  instruction  as  to  sufficiency  of  lights  properly  modified. 

p.  131. 
when   sufficiency   of  barriers   and   lights   question   for   Jury. 

p.  131. 
Franchise — when  ordinance  grants  use  of  street  for  Interurban  rail- 
road,   p.  352. 
Laying  of  pipes  in  street— vihen  instruction  on  right  of  city  to 

authorize,  correct,    p.  476. 
Licen«e«-^when  evidence  of  amount  of  business  done  admissible  on 

reasonableness  of  fee.    p.  218. 
when  evidence  of  cost  of  supervision  of  telegraph  poles  improp- 
erly excluded,    p.  218. 
when  fee  imposed  on  telegraph  company  for  maintenance  of 

poles  *a  license  fee  and  not  a  rental,    p.  218. 
when  fee  imposed  on  telegraph  company  not  unreasonable. 

p.  218. 
when  has  power  to  impose  fee  for  maintenance  of  telegraph 

poles,    p.  218. 
Notice  of  personal  injuries — when  sufficient  although  address  of 

attending  physician  not  inserted,    p.  547. 
Ordinances — how  construed,    p.  352. 
what  is  effect  of  departure  from  form  prescribed  for  pasBage 

of.    p.  254. 
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^idetoalks — ^how  may  be  constructed,    p.  159. 

how  must  be  supported,    p.  169. 

what  are  requisites  of  wooden,    p.  119. 

what  degree  of  care  required  of»  as  to  condition  ot.    p.  159. 

what  evidence  admissible  as  to  construction,  etc.     p.  159. 

when  charged  with  notice  of  probable  latent  defects,    p.  159. 

when  evidence  shows  negligence  in  failing  to  inspect    p.  119. 

vrhea  existence  of  crack  in  slab  before  accident  question  for 

Jury.    p.  159. 
when  one  making  complaint  of  condition  of»  not  guilty  of  con- 
tributory negligence  in  sitting  on.    p.  119. 
when  question  of  exercise  of  ordinary  care  in  supporting  stone 

used  in,  for  Jury.    p.  159. 

when  refusal  of  instruction  as  to  negligence  proper,    p.  159. 

when  requested  instruction  properly  refused  as  inapplicable. 

p.  119. 
Streets — when  city  charged  with  notice  of  defect  in.    p.  303. 
when  contributory  negligence  of  pedestrian  stepping  into  hol^ 

question  for  Jury.    p.  303. 
when  former  member  of  city  council  not  estopped  to  recover 

for  personal  injuries,    p.  303. 
when  knowledge  by  pedestrian  of  defect,  is  a  question  for  Jury. 

p.  803. 
when  question  as  to  whether  street  suitable  for  travel  for  Jury. 

p.  476. 
Traffic — what  is  extent  of  power  to  regulate  by  ordinance,    p.  392. 
when  ordinance  giving  right  of  way  on  certain  streets  valid. 

p.  392. 
Veto — what  is  proper  action  by  legislative  body  upon  return  of 

measure,    p.  254. 

when  measure  adopted  over.    p.  254. 

Vetoed  measure — ^what  constitutes  a  reconsideration  of.    p.  254. 
what  is  proper  action  on  adoption  of  motion  to  reconsider. 

p.  254. 
Width  of  road — when  improvement  question  for  local  authority. 

p.  824. 

CIVIL  DAMAGE  ACT. 
See  Deamshops. 

COMMERCB. 

Oarmaok  Amendment — ^what  is  effect  of  on  Interstate  Oommerce 

Act    p.  347. 
Interstate — when  evidence  sufficient  to  establish  prima  fade  case 

of  engagement  in.    p.'  305. 
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Interstate — when  evidence  sufficient  to  sliow   that  employee  was 

injured  by  interstate  car.    p.  75. 
-—  when  flagman  engaged  in»  at  time  of  injury,    p.  75. 
when  railroad  company  presumed  to  be  performing  duty  to 

deliver  car.    p.  305. 
— *—  when  unneoeesary  that  ooemployee  be  engaged  in.    p.  76. 

COMFROMISB  AND  SBTTLBBmNT. 
Aooepiance  ^  minor— when  presumed,    p.  441. 

CONTRACTS. 

Adontfonment— what  is  effect  of  construction  by  parties,    p.  166. 

Abandonment  of  claim — what  does  not  constitute,    p.  501. 

Acceptance — ^when  insulBcient    p.  17. 

Breach — when  evidence  insufilcient  to  show.    t>.  17. 

Business — what  does  not  constitute  abandonment  of  contract  not  to 

engage  in.    p.  157. 
Consideration — ^when  parol  evidence  admissible  to  show.    p.  26. 

when  promise  to  pay  off  incumbrance  unsupported  by.    p.  €40. 

Construction — ^what  is  ^ect  of  construction  by  parties,    p.  1€€. 
Evidence — when  insufficient  to  establish,    p.  17. 
Existence — ^when  evidence  as  to,  admissible,    p.  644. 

when  question  for  court,    p.  136. 

Fiduciary  relations — when  contract  set  aside,    p.  1. 

Indemnity  bond — when  acceptance  of  waived  in  other  provisions  of 

contract,    p.  32. 
Losses — how  to  be  determined,    p.  53. 
Meeting  of  minds — when  absent    pp.  20,  136. 
Modification  in  part — ^what  is  effect  of.    p.  166. 
Oral  agreement — when  merged  in  written  contract    p.  47L 
Parol  evidence — ^when  admissible  to  show  consideration,    p.  26. 

when  inadmissible,    p.  471. 

when  inadmissible  to  show  character  of  transaction,    p. 


Profits — ^when  interest  to  be  included  in  determining,    p.  63. 
Promise  to  pay  debt  of  another — when  evidence  insufficient  to  sus- 
tain Judgment  for  plaintiff,    p.  342. 
Rescission — ^what  is  effect  of.    p.  179. 

what  is  effect  of  construction  by  parties,    p.  166. 

when  bill  to  enjoin  violation  does  not  allege,    p.  167. 

when  party  may  not  rescind  in  part    p.  166. 

Separate  papers — when  considered  as  one  instrument    p.  895: 

Stipulation  for  credit — when  waived,    p.  166. 

Third  personr—whea  may  sue  on,  in  his  own  name.    p.  501. 

CONVEYANCES. 

Orantor — when  not  estopped  to  claim  that  deed  was  not  given  as  a 
mortgage,    p.  320. 
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Mortgages — when  eyidence  establisheB  character  as  deed  and  not  as 
mortgage,    p.  S20. 

OOSTS. 

Fee  MO— -when  qnaahing  of  preiomed  oorreet    p.  480. 

Highway  commissioners — ^when  not  personally  liable  for.    p.  289. 

COUNTIBS. 
Expenditures — ^when  bill  to  enjoin  excessiye,  sufficient    p. '419. 

COUNTY  COURT. 
Atoard  in  compensation  proceedings — ^when  has  Jurisdiction,    p.  45. 

COURTS. 

Dictum — ^what  effect  given  to  on  subsequent  appeal,    p.  53. 
Supreme  Court — ^when  opinion  of,  on  same  facts  binding,    p.  605. 
Transfer  of  causes — ^when  cause  not  transferred  to  equity  side, 
p.  2t20. 

CREDITOR'S  BILL. 

Fraud  in  entry  of  judgment — ^when  court  may  inquire  into  on  be- 
half of  defendant    p.  451. 
Jnixilidity  of  judgment — when  bill  must  be  dismissed,    p.  451. 

CRIMINAL  LAW. 

Bin  of  exceptions — what  is  effect  of  failure  to  preserre  proceedings 
in.    p.  13. 

when  record  will  not  prevail  against    p.  46. 

False  pretenses — when  information  sufficient    p.  18. 

Fine— when  accused  may  not  be  sentenced  to*  "poor  fktrm"  to  work 
out    p.  581. 

Incompetent  evidence — ^when  admission  of  not  ground  for  reversal, 
p.  59. 

Judgment — ^when  in  proper  form.    p.  607. 

when  reversed  as  a  whole,    p.  536. 

"Jfoney**— when  presumed  to  be  genuine  money  of  United  States, 
p.  18. 

MotUm  in  arrest  of  judgment— when  does  not  reach  defect  in  infor- 
mation,   p.  13. 

Plea  of  guilty — ^when  entry  improper,    p.  46. 

— —-  when  explanation  of  consequences  of,  insufficient    p.  46. 

Punishment — when  not  excessive,    p.  607. 

Reopening  of  case — ^when  not  ground  for  reversal,    p.  69. 
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Trial — when  reopening  of  case  to  admit  eYidence  not  ground  for 
reyersaL    p.  59. 

Verifloation — ^when  objection  to  form  of,  too  late.    p.  59. 

Wife  desertion — ^when  finding  insufficient  as  basis  for  conyiction. 
p.  428. 

— —  when  resident  of*  another  State  not  guilty  of  refusal  to  sup- 
port wife.    p.  428. 

CROPS. 

I/ondZord— when  presumed  to  have  title  whwe  mortgaged  by.    p.  815. 
Mortgages — ^what    does    not    constitute    severance    from    realty. 

p.  815. 
what  is  extent  of  title  which  may  be  conveyed  to  mortgagee. 

p.  315. 

when  covered  by  mortgage  on  land.    p.  316. 

Mortffogot^-^hea  entitled  to.    p.  815. 

Renting  on  shares — when  landlord  has  title  to  crops,    p.  815. 

CUSTOMS  AND  USAOBS. 

Animals — when  evidence  admissible  as  to  custom  of  animals  to  run 
at  large,    p.  339. 

DAMAOBS. 

Contract  to  convey  proportu — ^what  is  measure  for  breach,    p.  320. 

Contract  to  repurchase  unsold  land — ^what  Is  measure  of  damages 
for  breach,    p.  125. 

Death — when  instruction  not  erroneous  as  authorizing  Jury  to  con- 
sider an  the  evidence  in  determining  damages,    p.  184. 

when  instruction  not  erroneous  as  ignoring  defense  of  con- 
tributory negligence,    p.  184. 

Depreciated  currency — ^what  is  measure  of  recovery  of  check  pay- 
able in.    p.  22. 

Destruction  of  property — ^what  is  measure  of  damages  for.    p.  496. 

Evidence — when  inadmissible  as  to  extent  of  personal  injuries, 
p.  487. 

when  insufficient  as  basis  for  cbmputation.    p.  641. 

^^—  when  insufficient  to  sustain  verdict,    p.  496. 

when  physician  may  state  whether  physical  condition  was 

result  of  accident    p.  225. 

Excessive — ^when  $1,200  not    p.  226. 

when  $2,000  not    p.  119. 

when  $3,000  not    pp.  9»  181,  481. 

when  $7,000  not    pp.  289,  556. 

when  $7,200  not    p.  247. 

—  when  $8,000  not    p.  305. 

JForeign  currency — ^what  is  measure  of  recovery  on  check  payable  in. 
p.  22. 


664  Appellate  Coubts  op  Illinois. 

Fraudulent  representations  ai  to  title— what  Is  measure  of  damages, 
p.  483.  ^ 

Future  earnings — what  admissible  on  question"  of  loss  of.    p.  4S7. 

when  instruction  on  computation  for  loss  of,  erroneous,    p.  487. 

Habituai  litigant — when  evidence  insufficient  to  show  that  plaintiff 
was.    p.  656. 

Instruction — when  not  erroneous  on  measure  of  for  personal  in- 
Jury,    p.  100. 

when  proper  as  limiting  recovery  to  pecuniary  damages  for 

death,    p.  184. 

when  should  confine  recovery  to  injury  complained  of.    p.  100. 

Loss  of  etxming  pou>er — ^when  declaration  sufficient  to  admit  proof  of. 
p.  226. 

Measure — when  instruction  need  not  involve  any  element  of  due 
care.    p.  289. 

Mitigationr—yfhtLt  evidence  admissible  in  action  for  false  imprison- 
ment   p.  202. 

Pleading — ^when  allegation  sufficient  as  basis  for  proof  of  loss  of 
earning  power,    p.  226. 

DEATH. 

Children — ^when  instruction  limiting  damages  to  pecuniary,  proper, 
p.  184. 

Damages — ^when  instruction  limiting  recovery  proper,    p.  184. 

when  $7,000  not  excessive,    p.  289. 

when  $7,200  not  excessive,    p.  247. 

Due  care — ^what  may  be  considered  on  question  of.    p.  289. 

when   instruction   need   not  contain   requirement   that  jury 

should  find  deceased  in  exerdse  of.    p.  289. 

Instruction — ^when  not  erroneous  as  authorizing  Jury  to  consider  all 
the  evidence  in  determining  damages,    p.  184. 

when  not  erroneous  as  ignoring  defense  of  contributory  neg- 
ligence,   p.  184. 

DBDICATION. 

Offer  of — ^what  does  not  constitute  acceptance  of  by  city.    p.  88. 
Plat — ^when  approval  wrongfully  refused  by  municipality,    p.  86. 

when  may  not  be  recorded,    p.  86. 

when  petition  for  mandamus  shows  compliance  with  itata- 

tory  requirements,    p.  86. 

when  statutory  approval  enforced  by  mandamus,    p.  86. 

Platting — ^how  statutes  construed,    p.  86. 

Railroad   tracks — ^when   dedication   of  way   over  not  established. 

p.  331. 
Recording  of  plat — ^how  statute  construed^    p.  86. 
Statutes — how  construed,    p.  86. 
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DESQDS. 

See    CONYETANGES. 

DBPOSITIONS. 

Objection — when  must  be  made  before  trial,    p.  200. 
when  not  considered  on  appeal,    p.  200. 

DISMISSAL. 

Judgment— when  suit  dismissed   on   Tacation   of  roid   Judgment 

p.  210. 
Striking  out  name  of  party  dismissed— when  failure  to  amend  by, 

not  ground  for  reversal,    p.  108. 

DISORDERLY  HOUSES. 
Inmate— when  evidence  shows  defendant  to  have  been.    p.  68. 

DIVORCE. 

Alimonu — ^what  orders  relative  to,  proper,    p.  €88. 

when  amount  of,  properly  reduced,    p.  638. 

~  when  refusal  to  reduce  erroneous,    p.  338. 

when  temporary,  properly  allowed,    p.  684. 

Desertion — when  sufficient  ground  not  shown  for.    p.  49. 
Marriage  within  one  year — when  not  prima  facie  invalid,    p.  684. 

DOMICILE. 

Residence  in  another  state — ^when  evidence  sufllcient  to  show, 
p.  148. 

. 
DRAINAGE. 

Altering  construction  of  ditch — ^what  is  duty  of  commissioners, 
p.  614. 

Commissioners — what  is  duty  of,  in  construction  of  ditches,    p.  614. 

when  Interest  of,  does  not  disqualify,    p.  677. 

when  mandamus  will  not  lie  to  compel  making  of  improve- 
ments,   p.  614. 

when  propositions  of  law  on  duties  of,  correct    p.  614. 

Defective  condition  of  ditch — ^when  commissioners  may  be  compelled 
to  remedy,    p.  614. 

when  mandamus  to  compel  commissioners  to  remedy,  allowed. 

p.  614. 

• when  statute  does  not  run  against  right  to  compel  remedying. 

p.  514. 
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Enlarging  ditch — when  propositions  of  law  as  to  duties  of  ccmunis- 

sioners,  properly  modified,    p.  614. 
FeaHbility  of  improvement — ^when  question  of  facL    p.  614. 
Flooding  land — when  commissioners  have  no  authority  to  flood  land 

not  in  natural  course  of  drainage,    p.  614. 
Limitation   of  actiona — ^when   remedy    by   mandamus   barred    for 

remedying  of  defective  condition  of  ditch,    p.  614. 
Repair — ^when  remedy  for  failure  to  keep  in  repair,  not  barred  by 

statute  of  limitations,    p.  514. 
Suhdistrict — ^when  organization  of  unnecessary,    p.  677. 
Taking  or  dam^iging  land — ^what  does  not  constitute,    p.  614. 

DRAMSHOPS. 

Abatement — ^when  evidence  shows  defendant  keeper  of  place  where 
liquors  are  sold.    p.  636. 

Anti^aloon  territory — when  evidence  sulflcient  to  connect  defendant 
with  offense  of  selling  llqiior  in.    p.  681. 

when  evidence  sufficient  to  sustain   conviction  for  sale  in. 

p.  631. 

Beer — when  presumed  to  be  intoxicating,    p.  631. 

Burden  of  proof — when  Instructions  on  properly  refused,    p.  603. 

Civil  Damage  Act — ^when  declarations  as  to  intention  to  commit 
suicide  inadmissible,    p.  198. 

when  evidence  shows  death  as  a  result  of  habitual  intoxication. 

p.  161. 

when  evidence  shows  intoxication  at  time  of  death,    p.  198. 

when  evidence  shows  loss  of  means  of  support    p.  161. 

when  furnishing  of  money  to  husband  to  buy  liquor  does  not 

bar  recovery,    p.  161. 

when  furnishing  of  money  to  husband  to  buy  liquor  may  be 

considered  only  in  mitigation  of  damages,    p.  161. 

when  wife  not  precluded  from  recovery,    p.  161. 

Common  hall — when  immaterial  whether  officer  could  close,    p.  631. 

Conviction — when  judgments  in  proper  form.    p.  607. 

when  reversed  as  a  whole,    p.  536. 

when  sustained  in  part    p.  631. 

Jnterttate  shipment — ^when  recovery  may  be  had  on  bond  for  pay- 
ment of  purchase  price,    p.  633. 

Intoxicating  liquor— when  instruction  as  to  what  constitutes,  cor- 
rect   p.  603. 

when  statutory  definition  valid,    p.  603. 

Local  option  election — when  addresses  of  signers  of  petition  sufll- 
cient    p.  596. 

when  presumed  that  addresses  of  signers  of  petition,  correct 

p.  695. 

Local  Option  Law — when  violated  by  means  of  shifts  and  devioeBb 
p.  606. 
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Punishment — ^when  not  excoiBlve.    p.  607. 

BASEMBNT. 

Railroad  right  of  %oau — ^when  prescriptive  right  across,  established. 
p.  881. 

BLBCTION. 

Local  option  elecHofi— when  addresses  of  signers  of  petitioQ  suffi- 
cient   p.  696. 

when  presumed  that  addresses  of  signers  of  petition  correct. 

p.  696. 

BUECTRICITY. 

Broken  fdre — when  evidence  sustains  finding  of  negligence  In  fall- 
ing to  repair,    p.  184. 

Care  to  prevent  injury — what  degree  required,    p.  184. 

Children — when  contributory  negligence  in  handling  Hve  wire  for 
Jury.    p.  184. 

Knowledge  of  danger— when  not  presumed  on  part  of  boy.    p.  184. 

EMINENT   DOMAIN. 
Taking  or  damaging  land — ^what  does  not  constitute,    p.  614. 

EQUITY. 

Adequacy  of  legal  remedy — ^when  complainant  estopped  to  assert  on 
behalf  of  defendant    p.  461. 

Assumed  indebtedness — when  decree  requiring  insurance  company 
to  pay»  proper,    p.  71. 

Concurrent  jurisdiction — ^when  has  with  courts  of  law.    p.  461. 

Cross-hill  seeking  affirmative  relief — ^when  proper  in  action  by  in- 
surance company  to  set  aside  judgment  on  Insurance  policy, 
p.  71. 

Interpleader^— yrhsX  Improper  in  bill  for.    p.  441. 

Jurisdiction — ^when  may  be  exercised  to  adjudicate  all  rights  of 
parties,    p.  71. 

when  party  estopped  to  claim  lack  ot  in  equity,    p.  461. 

when  retained,    p.  461. 

Master's  findings — when  evidence  sufficient  to  support    p.  1. 

Parties — when  court  may  on  its  own  initiative  require  proper  par- 
ties to  be  brought  in.    p.  273. 

Record — ^how  omission  of  clerk  to  enter  placlta  may  be  supplied, 
p.  260. 

Reference — when  master  may  report  all  stipulations  and  agreements 
made  orally  by  parties,    p.  260. 
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Reference — when  unnecesBary.    p.  260. 

Tranafer  of  oauau — when  cause  not  transferred  to  equity  side, 
p.  820. 

BSTATBS. 
Expectant^whea  may  be  aiwilgnfkl.    p.  688. 

BSTATXIS  OF  DBCEIDBNTS. 

Adm4ni9tratOf^^wheji  creditor  not  entitled  to  preference  in  adminis- 
tration,   p.  143. 

when  estate  not  bound  by  attorney's  liens  under  agreement 

entered  into  with  administrator  before  appointment,    p.  446. 

when  not  personally  liable  for  negligence  of  garage  man  with 

whom  machine  left  for  repairs,    p.  612. 

Bank  depoM — ^when  evidence  sustains  judgment  for  administration 
for  amount  of.    p.  277. 

Confidential  agent — when  has  burden  to  show  right  to  personalty  in 
possession  after  death  of  owner,     p.  258. 

Creditor — ^when  not  entitled  to  preference  in  administration,    p.  143. 

Discovery  of  concealed  effects — when  eyidence  shows  that  note 
owned  by  decedent  was  not  given  in  payment  for  senricea. 
p.  268. 

Expenditures — when  evidence  sustains  finding  as  to.    p.  268. 

Fiduciary  relations — when  evidence  sufficient  to  show.    p.  258. 

Insurance  policy — ^when  administrator  may  not  question  assignment, 
p.  441. 

Joint  guarantors  of  iiol6»— when  executrix  not  proper  party  to 
action  against    p.  108. 

Public  administrator — ^how  far  preferred,    p.  143. 

Recoupment — when  defendant  in  action  by  administrator  may  re- 
coup expenses,    p.  277. 

Trover— when  administrator  may  maintain  for  conversion  of  cer- 
tificate cashed  by  defendant  during  deceased's  lifetime,    p.  688. 

BSTOPPSL. 

Agent — when  principal  estopped  to  repudiate  authority,    p.  17. 

Employer — ^when  not  estopped  to  enjoin  employee  engaging  in  same 
business  in  violation  of  contract    p.  167. 

Gmnfor— when  not  estopped  to  claim  that  deed  was  not  given  as  a 
mortgage,    p.  320. 

Jurisdiction  of  equity — ^when  complainant  estopped  to  question, 
p.  461. 

Officers — when  estopped  to  claim  defects  in  minutes  of  meeting, 
p.  621. 

when  estopped  to  claim  irregularity  in  form  of  record  of  meet- 
ing,   p.  621. 
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Personal  injuries — when  former  member  of  city  council  not  estopped 
to  recover  for  personal  injuries  incurred  in  street    p.  303. 

BVIDENCB. 

Assessed  valuation — ^when  immaterial  in  determining  yalue.    p.  175. 

Banks — ^what  admissible  In  action  by  depositor  to  recover  deposit 
p.  624. 

Brokers — ^what  inadmissible  in  action  for  commissions,    p.  183. 

Burden  of  proof — when  confidential  agent  must  shoW  right  to  person- 
alty in  his  possession  after  death  of  owner,    p.  258. 

when  instructions  correct  in  action  for  broker's  commission. 

p.  208. 

when  Instructions  properly  refused  in  prosecution  for  selling 

liquor,    p.  603. 

when  on  agent  on  bill  for  accounting  by  principaL    p.  1. 

when  on  debtor  as  to  usury,    p.  42. 

Certified  transcript  of  court  recordr-when.  admissible,    p.  488. 

Circumstantial — when  instruction  properly  refused,    p.  431. 

Copies  of  letters — ^when  use  of,  for  cross-examination  without  foun- 
dation improper,    p.  149. 

Copy  of  mortgage — when  inadmissible,    p.  488. 

Declaration — when  inadmissible  in  action  under  Civil  Damage  Act 
as  to  intention  to  commit  suicide,    p.  193. 

Docum^entary — what  is  purpose  of.    p.  351. 

when  insufficient  foundation  laid  for  admission  ot    p.  668. 

Exhibition  of  injury — when  not  error,    p.  656. 

when  proper,    p.  305. 

Future  earnings — what  admissible  on  question  of  loss.    p.  487. 

Good  character — when  inadmissible  in  action  by  attorney  for  fees, 
p.  215. 

Judicial  notice— when  taken  of  statute  granting  railroad  charter 
and  amendment,    p.  75. 

Market  value — when  may  not  be  determined  on  basis  of  revenue, 
p.  175. 

Mitigation  of  damages — what  admissible  in  action  for  false  im- 
prisonment   p.  202. 

Number  of  uHtnesses — ^when  instruction  ignoring,  objectionable, 
p.  9. 

Objection — ^when  not  sufficiently  specific,    p.  225. 

Opinion — ^when  nonexpert  witness  may  state  opinion  as  to  physical 
condition,    p.  225. 

when  physician  may  state  whether  physical  condition  was 

result  of  accident    p.  225. 

Parol-— when  admissible  to  show  character  of  transaction,    p.  22. 

when  admissible  to  show  consideration  of  contract    p.  26. 

when  inadmissible,    p.  471. 
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Personal  injuries — ^when  Inadmiflfiible  as  to  extent  of.    p.  487. 
Possession — when  proof  of  title,    p.  268. 
Preponderance — what  constitutes,    p.  470. 

what  may  be  considered  by  jury  in  determining    p.  9. 

when  Instruction  improper,    p.  9. 

when  instruction  not  misleading,    p.  9. 

Presumption— 'When  beer  presumed  to  be  intoxicating,    p.  5S1. 
when  presumed  that  process   sent   through   mails  receiyed. 

p.  71. 
Res  ffestw — ^what  admissible  as  part  of.    p.  431. 

what  competent  as  part  of.    p.  624. 

when  eyidence  of  defectiye  condition  of  coupler  on  another 

car  admissible  as  part  of.    p.  305. 
when  manner  in  which  cars  came  together  whi^e  being  ooupled 

admissible  as  part  of.    p.  306. 
Seoondaru — ^when  admission  harmless,    p.  166. 

when  copy  of  mortgage  inadmissible,    p.  488. 

when  foundation  suAcient  for  admission,    p.  22. 

Sidewalks — ^what  admissible  as  to  construction,  etc.,  in  action  for 

injury,    p.  169.  • 
Subjective  symptoms — when  testimony  oi  attending  physician  con- 

ceming,  admissible,    p.  225. 
Telegrams — when  admissible,    p.  644. 

yolue— when  eyidence  of  assessed  yalaaticm  Immaterial  in  deter- 
mining,   p.  176. 

when  may  not  be  determined  on  basis  ot  reyenue.    p.  176. 

Workmen^s  compensation — ^when  eyidence  as  to  liability  properly 

excluded  in  assumpsit  on  award,    p.  46. 

EXCHANGE  OP  PROPERTY. 

False  representations — ^when  eyidence  shows  as  to  title,    p.  483. 
Fmud^^what  is  measure  of  damages,    p.  483. 

EXECUTION. 

Improper  let;^—- what  is  proper  method  of  relief  from.    p.  896. 
Speddl — ^when  should  be  quashed,    p.  627. 

FALSE  IMPRISONMENT. 
Mitigation  of  damages — ^when  eyidence  admissible  in.    p.  202. 

FALSE  PRETENSESS. 

False  representations — when  person  making  charge  with  knowled«e 

of  falsity  guilty  of.    p.  13. 
Information — when  objection  must  be  raised  by  motion  to  qnash^ 

p.  13, 
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Information — ^when  presamed  "money"  referred  to  is  genuine  money 

of  United  States,    p.  18. 

when  sufflcient    p.  18. 

Intent  to  defraud — ^when  eyidence  shows,    p.  69. 

Otcnership  of  property — when  assumed,    p.  18. 

Person  defrauded — when  shown  to  be  person  filing  information. 

p.  13. 
Reliance  upon  representation — ^when  shown,    p.  13. 

FEDERAL  EMI>IX>TERS'  UABILITT  ACT. 

Assumption  of  risk — ^how  prorlsion  of  act  as  to  construed,    p.  75. 

what  risk  not  assumed,    p.  247. 

when  defense  of  unavailable,    p.  306. 

Common  carrier—when  evidence  sufficient  to  show  that  defendant 

was.    p.  75. 
Contributory  negligence — what  is  effect  of.    p.  247. 

when  defense  of  unavailable,    p.  305. 

Cutting  off  coaches — ^when  negligence  question  for  Jury.    p.  247. 
Damages — when  |7»200  not  excessive,    p.  247. 

when  $8,000  not  excessive,    p.  806. 

Decisions  controlling — what  are.    p.  76. 

Flagm^in — ^when  engaged  in  interstate  commerce  at  time  of  injury. 

p.  76. 
Interstate  commerce — ^when  act  applies  to   servants   engaged   in. 

p.  305. 
when  evidence  establishes  prima  facie  case  of  employment  in. 

p.  805. 
when  evidence  shows  that  flagman  was  struck  by  interstate 

car.    p.  75. 
when  railroad  company  presumed  to  be  performing  duty  to 

deliver  car.    p.  305. 

when  unnecessary  that  ooemployee  be  engaged  in.    p.  76. 

Instruction — ^when  correct    p.  305. 

Pleading — ^when  declaration  must  allege  parties  employed  in  inter- 
state comiuerce.    p.  305. 
Pushing  cars — ^when  evidence  sufflcient  to  show  undue  violence. 

p.  247. 
Railroad — ^when  evidence  shows  that  defendant  was.    p.  76. 
Remedv— when  exclusive,    p.  75. 
Res  gestw — ^what  evidence  admissible  as.    p.  305. 
when  manner  in  which  cars  came  together  while  being  coupled 

admissible  as  part  of.    p.  305. 
Safety  Appliance  Act — when  noncompliance  constitutes  proximate 

cause,    p.  305. 
Btate  law — ^when  recovery  may  not  be  had  under,  in  action  under 

the  Federal  Act    p.  75. 
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Switching  operations — when  cax  Inspector  does  not  assume  risk  of 

being  struck  by  cars  during,    p.  247. 
Variance — when  defendant  not  estopped  to  raise  question,    p.  75. 

FORNICATION. 

/n/ormafion— when  not  repugnant    p.  59. 

Judgment — when  supports  conviction,    p.  69. 

StattLs  of  fKiromour— when  need  not  be  shown,    p.  69. 

FRANCHISES. 

Interurhan   railroad — ^when   ordinance   grants   use  of   street   for. 
p.  362. 

FRATERNAL  SOCIETIES. 
See  also  Insubancb. 

Application — ^when  part  of  contract    p.  359. 

Asaeasmenta — how  member  suspended  by  nonpayment  may  be  rein- 
stated,   p.  200. 

when  evidence  shows  failure  to  pay  delinquent    p.  200. 

when  failure  to  pay  automatically  causes  suspension,    p.  200. 

when  member  not  bound  by  by-laws  Increasing,    p.  71. 

when  receipt  of  dues  by  local  officer  does  not  waive  require- 

ments  as  to  reinstatement    p.  200. 

By-laica — when  Insured  bound  by  change  in.    p.  859. 

when  limitation  of  time  of  commencing  for  suit  valid,    p.  369. 

Dependent — ^when  person  entitled  to  recover  as.    p.  448. 

Local  and  national  organizatUma — when  action  properly  brought 
against    p.  448. 

FRAUD. 

Action  /or—when  lies.    p.  488. 

Equitu — ^when   has   concurrent  Jurisdiction   with   courts   of  law. 

p.  461. 
Eatahliahment — what  is  necessary,    p.  29. 
Falae  repreaentationa — when  evidence  shows,    p.  29. 

when  evidence  shows  as  to  title  to  realty,    p.  483. 

Miarepreaentationa  aa  to  title — ^what  is  measure  of  damages. .  p.  483^ 
Presumed — when  not.    p.  29. 
Aeleose-^when  procured  by  fraud,    p.  71. 
Repreaentation — ^when  constitutes  promise,    p.  29. 

FRAUDS.  STATUTE  OF. 

Promitet— when  promise  to  repay  money  loaned  promisor's  wife  la 
within  statute,    p.  342. 


/ 
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FRAUDULENT  CONVEYANCES. 

BiUk  Bales  Act— what  are  goods  and  chattels  within,    p.  420. 
what  does  not  constitute  sale  of  major  portion  of  goods  and 

chattels,    p.  420. 

when  business  terminated  so  that  sale  not  within  act    p.  420. 

when  sale  not  in  violation  ol    p.  420. 

Fraud — ^what  is  badge  of.    p.  175. 

Knowledge  of  indebtedness — when  evidence  shows,    p.  175. 

Reirribursement — when  grantee  not  entitled  to  insist  upon.    p.  175. 

Relationship — when  considered  to  impeach,    p.  175. 

Sale  to  relatives — when  no  presumption  as  to  lack  of  good  faith 

arises  from.    p.  175. 
Suffldent  consideration — when  evidence  shows,    p.  176. 
Voluntarjf  gift — ^when  invalid,    p.  175. 

GARAGBS. 

Bailee  for  Tiire— when.    p.  612. 

Master  and  servant — ^when  relation  does  not  exist  as  to  patron, 
p.  612. 

Oivner  of  machine — when  not  liable  for  negligence  of  garage  pro- 
prietor,   p.  612. 

GIFTS. 

Causa  mortis — what  does  not  constitute,    p.  466. 

when  valid,    p.  466. 

Injustice — ^when  does  invalidate,    p.  588. 

Mental  capacity — when  evidence  sufficient  to  show.    p.  588. 

GUARANTY. 

Joint    guarantors — ^when    executrix    not    proper    party    to    action 

against    p.  108. 
Joint  judgment — ^when  lies  only  against  specific  guarantors,    p.  108. 

HIGHWAYS. 
See  Roads  and  BamGxs. 

HOUSES   OF   ILLrFAMB. 

See  DiSOBDEBLT   HOUSKS. 

HUSBAND  AND  WIFB. 

Lessee — when  wife  of,  has  right  to  use  of  stairway,    p.  96. 
Money  loaned  to  wife — ^when  husband  not  liable  for.    p.  342. 

Vol.  CC  48 
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Wife  desertion — when  finding  Insufflclent  as  baais  for  ocmTiction, 
p.  428. 

when  resident  of  another  State  not  guilty  of  refusal  to  sup- 
port   p.  428. 

INDEMNITT. 

Band — how  construed.^    p.  32. 

when  acceptance  of,  waiyed  by  other  provisions  of  contract. 

p.  82. 
when  does  not  ooTer  liability  for  attorney's  fees  and  expenses 

p.  82. 

INDICTMENT  AND  INFORliATION. 

False  pretenses — when  information  suf&cient    p.  13. 

Motion  in  arrest — when  does  not  reach  defect  in  information,    p.  13. 

Objection — when  must  be  raised  by  motion  to  quash,    p.  13. 

Repugnant — ^when  not    p.  69. 

Verification — ^when  objection  to  form  of,  too  late.    p.  69. 

INPANTa 

Electricity — ^when  knowledge  of  danger  not  presumed  on  part  of 

boy.    p.  184. 
negligence— m\iBX,  degree  of  care  required  not  to  injure,    p.  184. 

what  degree  of  care  required  of.    p.  184. 

when  contributory  negligence  for  jury.    p.  184. 

when  contributory  negligence  in  handling  liye  wire  txx  Jury. 

p.  184. 

INFORMATION. 
See  ImacTMXNT  and  Iiciobkaiioh. 

INJUNCTION. 

Bin— -when  sufllcient    p.  418. 

Bond — when  order  requiring  approval  by  clerk  harmless,    p.  157. 

Dismissal  of  hill — when  proper  on  denial  of  temporary  injunction. 

p.  418. 
Judgment — what  bill  to  restrain  enforcement  on  ground  of  fraad 

must  show.    p.  896. 

what  is  venue  of  bill.    p.  396. 

when  Mil  to  restrain  enforcement  defective,    p.  896. 

when  enforcement  may  be  enjoined,    p.  396. 

-^^  when  enforcement  not  restrained,    p.  396. 
Mandatory — when  granted  on  final  hearing,    p.  104. 
Preliminary — ^what  considered  on,  application  for.    p.  104. 
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Preliminant — whttt  is  nature  of  hearing  of  motion  to  dissolve, 
p.  529. 

what  is  purpose  of.      p.  104. 

when  denial  of  motion  to  require  defendants  to  plead  before 

hearing  on  motion  for  Injunction  harmless  error,    p.  418. 

when  denied,    p.  104. 

when  dismissal  of  bill  on  dental  of  temporary  injunotlon  Im- 
proper,   p.  418. 

when  granted,    p.  104. 

when  Improper  as  In  nature  of  mandatory,    p.  104. 

when  mandatory  Injunction  not  granted  on.    p.  104. 

when  not  dissolved,    p.  628. 

when  order  for  Issuance  invalid,    p.  167. 

when  proper  to  prevent  violation  of  eontract  not  to  engage  In 

same  business,    p.  167. 

when  properly  dissolved,    p.  629. 

when  properly  granted  on  answer,    p.  167. 

Rescission  of  contract — when  bill  to  enjoin  violation  of  contract 
does  not  allege,    p.  167. 

Status  quo — when  preserved,    p.  629. 

INSANITT. 

Mental  capadtu — ^when  evidence  shows,    p.  686. 

Transitory  mental  disorders — ^when  do  not  oonstttnta    p.  Sit. 

INSTRUCTIONS. 

Assuming  facts — when  Improper  as.    p.  868. 

Brokers — when  correct  in  action  for  commission,    pp.  208,  426. 

when  improper  in  an  action  for  commission,    p.  644.  > 

when  Improperly  modified  in  action  for  commission,    p.  208. 

when  properly  refused  as  to  furnishing  of  buyer,    p.  183. 

when  properly  refused  in  action  for  commission,    p.  426. 

Burden  of  proo/~when  properly  refused  in  prosecution  for  selling 

liquor,    p.  603. 
Carriers — when  confusing  on  duty  of  passenger  to  look  out  for  cars. 

p.  487. 

when  not  erroneous  as  assuming  facts,    p.  646. 

Circumstantial  evidence — when  properly  refused,    p.  431. 
Contributory  negligence — ^when  correct  as  to^  on  part  of  auto  driver. 

p.  392. 
Covered  by  others  given — ^when  properly  refused,      pp.  131,  149, 169, 

208. 
Damages — ^when  erroneous  on  computation  of  damages  for  loss  of 

future  earnings,    p.  487. 
when   not  erroneous  on  measure  of,   for   personal   Injuries. 

p.  100. 
when  should  confine  recovery  to  Injury  oomplalned  of.    p.  100. 
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Death — ^when  not  erroneoiiB  as  aatli(Hl2ing  jury  to  consider  all  the 

erida&oe  tn  determining  damages,    p.  184. 
when  not  erroneous  as  Ignoring  defense  oi  oontxfbatory  necU- 

gence.    p.  184. 
when  proper  as  limiting  recovery  to  pecuniary  damages,  pi  184. 


Def€H9e — ^when  ignoring;  Improper,    p.  878. 

Directina  verdict— irhmi  properly  refused,    p.  184. 

Evidence — ^when  improper  as  not  In  conformity  with.    p.  868. 

when  Improper  as  to  allegations  unsupported  by.    p.  268. 

when  not  objectionable  as  not  referring  to.    p.  646. 

when  properly  refused  as  not  sustained  by.    p.  889. 

ExoaivaHan  i»  siree^— when  Improperly  mnditled  as  to  sntnctuncy  o( 

light    p.  181. 
Federal  Employer^  lAoHlitf  Act — ^when  correct    p.  806. 
Form  of  verdict — ^when  proper,    p.  131. 

Imurance  agent — wher  correct  in  action  for  commission,    p.  601. 
Intoxicating  liquor—r  aen  correct  as  to  what  constitutes,    p.  608. 
leeuee — ^when  proper)  /  refused  as  inapplicable,    p.  188. 

when  should  be  given  as  to  matters  not  in  issue,    p.  646. 

Matter  and  servant — ^when  properly  refused  as  to  duty  to  make  In- 
spection,   p.  431. 
Mitleading — ^when  properly  refused,    p.  131. 
ifodi/loation — when  form  improper,    p.  202. 
-^—  when  not  duty  of  court    p.  184. 

when  party  cannot  complain  of.    p.  184. 

when  refusal  to  modify  request  not  erroneous,    p.  216. 

Negligence — ^when  incorrect  <m.  degree  of  care  of  person  in  danger. 

p.  487. 

when  properly  modified  as  to  proximate  cause,    p.  181. 

Obstruction  of  street—wheD.  misleading,    p.  824. 

Oftil— how  fftr  proper,    p.  283. 

when  erroneous  as  on  a  matter  of  substance  and  not  on  form  ot 

verdict    p.  283. 
when  erroneous  as  to  method  to  be  followed  in  arriving  at 

amount  of  verdict    p.  233. 

when  giving  of  reversible  error,    p.  288. 

Pleading — ^when  improperly  modified  as  not  conforming  ta    p.  208. 

when  may  not  ignore  counts,    p.  301. 

Prepofiderance  of  evidence — ^what  may  be  considered  by  jury  in  de> 

termining.    p.  9. 

when  improper,    p.  9. 

when  not  misleading,    p.  9. 

Province  of  jiuy — ^when  bad  as  invading,    pp.  238,  431,  487. 

Request — ^when  necessary,    p.  496. 

Bales — ^when  erroneous  as  excluding  element  of  implied  warranty. 

p.  66. 

when  erroneous  as  to  waiver  of  implied  warranty,    p.  65. 

when  erroneous  on  question  of  acceptance,    p.  66. 
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Sand — ^when  improper  on  right  of  tenant  to  remoye.    p.  368. 
Berie% — ^when  to  be  considered  as.    p.  556. 
Bidewalk9 — ^when  properly  refused,    pp.  119,  159. 
Worhmen'8  compen«atiofir— when  correct  in  action  at  common  law. 
p.  431. 

INSURANCBL 

Accident  2K>llcy— when  no  recovery  on,  for  additional  per  cent 

p.  467. 
Agen^ — ^when   action   by    for   extra   commission   not   prematurely 

brought    p.  501. 
when  instruction  in  action  by  agent  for  commission,  correct 

p.  501. 

who  is,  for  purposes  of  serrice  of  process,    p.  71. 

Application — when  eyidence  as  to  filling  in  by  agent  for  insurer  im- 
properly excluded,    p.  553. 

when  part  of  fraternal  insurance  contract    p.  359. 

A8se%9menU — ^when  beneficiary  not  estopped  to  deny  forfeiture  for 

nonpajrment    p.  71. 
when  evidence  sufficient  to  show  failure  to  pay  delinquent 

p.  200. 

when  failure  to  pay  automatically  causes  suspension,    p.  200. 

when  forfeiture  for  nonpayment  not  declared,    p.  71. 

when  member  not  bound  by  by-laws  increasing,    p.  71. 

when  right  of  forfeiture  for  nonpayment  does  not  exist    p.  71. 

Assiffnment — what  is  effect  of  will  making  different  disposition  of 

the  proceeds  of  assigned  policy,    p.  441. 

when  administrator  may  not  question,    p.  441. 

when  delivery  sufficient    p.  441. 

when  valid,    p.  441. 

Assumed  indebtedneis — ^when  decree  requiring  company   to  pay, 

proper,    p.  71. 
Beneficiaru — how  change  of  made.    p.  602. 

what  constitutes  change  of.    p.  441. 

what  evidence  inadmissible  to  show  that  beneficiary  was  not 

fiancee  of  insured,    p.  399. 

when  delivery  of  policy  not  essential  on  change,    p.  441. 

when  dependency  question  of  fact    p.  448. 

when  may  be  changed,    p.  441. 

when  person  entitled  to  recover  as  dependent    p.  448. 

when  person  In  part  dependent    p.  448. 

when  substituted  beneficiary  entitled  to  proceeds,    p.  441. 

Bene/lt  associations — ^when  action  properly  brought  against  local 

and  national  organizations,    p.  448. 
Broiler— when  not  liable  for  mistake  In  insuring  property.,   p.  20. 
By-laws — when  insured  bound  by  change  in.    p.  359. 
when   limitadon   of  time  for   commencement  of   suit  valid. 

p.  359. 
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Change  of  J>ene/lciarv — ^when  evidence  as  to  conduct  of  beneficiary 
inadmisBible  in  proceeding  to  set  aaide  change,    p.  399. 

when  evidence  Bufilcient  to  show  mental  capacity  on  proceed- 
ing to  set  aside  change,    p.  399. 

Crost'bill — ^whjen  proper  in  action  by  insurance  company  to  set 
aside  judgment  on  insurance  policy,    p.  71. 

Dependenoif — ^when  person  in  part  dependent    p.  448. 

^.when  question  of  fact    p.  448. 

Dependtfitt— -when  person  entitled  to  recover  as.    p.  448. 

Fire  policit — ^when  action  may  be  maintained  on  oral  contract  to 
renew,    p.  626. 

Forfeitures — ^how  regarded,    p.  71. 

HeollA'— when  evidence  shows  that  insured  did  not  make  warranty 
as  to,  on  application  for  reinstatement    p.  71. 

Health  insurance — ^when  insured  confined  in  house  within  provisions 
of  policy,    p.  473. 

Indemnity,  see  iNDEMNmr. 

In$anitu — ^when  transitory  mental  disorders  do  not  constitute, 
p.  369. 

Interpleader — what  not  proper  issue  in  action  of.    p.  441. 

Limitation  of  actions — ^when  by«law  limitl<i«  valid,    p.  359. 

Live  stock — ^what  constitutes  prima  facie  case  in  action  on  policy 
for  death  of.    p.  880. 

when  evidence  sulficient  to  show  lack  of  fraud,    p.  280. 

when  insurer  of  animal  in  foreign  state  cannot  cont^id  that 

law  of  such  state  forbids  insurance  of  animals,    p.  280. 

when  provision  against  shipping  out  of  state,  waived,    p.  280. 

Payment — when  failure  to  demand  does  not  defeat  recovery  of  extra 
commission,    p.  601. 

Reinstatement — how  member  suspended  by  nonpayment  of  assess- 
ments may  be  reinstated,    p.  200. 

when  evidence  shows  that  insured  did  not  make  warranty  as 

to  health,    p.  71. 

when  receipt  of  assessments  by  local  ofice  does  not  waive 

'         requirement  for^  reinstatement    p.  200. 

Release — when  invalid,    p.  71. 

when  shown  to  have  been  procured  by  fraud,    p.  71. 

Renewal — when  action  may  be  maintained  on  oral  contract  to  renew, 
p.  626. 

Suicide— when  averment  as  to  insufllcient    p.  369. 

when  evidence  insufllcient  to  show.    p.  467. 

when  plea  of  sustained,    p.  359. 

Waiver  of  proof  of  loss — ^when  estopped  to  complain  of  insuflldency 
of  proot    p.  467. 

INTEREST. 

Advances  hy  partner— whea  interest  not  allowed  on.    p.  63. 
Usury,  see  Usuby. 
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INTERPLEADEB. 
I88ue9 — ^what  Improper  In  bill  for.    p.  441. 

INTBRUHBAN  EAILROAD. 

Cantrihutory  negligence-'WheiR  evidence   Insufficient  to   show  on 

part  of  pedestrian,    p.  467. 
FranchUe — ^wben  ordinance  grants  use  of  street  for.    p.  852. 

INTOXICATINQ  LIQUORS. 
Bee  DsiUffBHOPB. 

JUDOaiBNT. 

Appeah-^whBt  is  effect  of  final  Judgment  on.    p.  600. 

BiU  to  restrain  enforcement — what  is  Tenue  oi-    p.  395. 

what  must  show  as  based  on  fraud,    p.  896. 

when  defective,    p.  396. 

when  injunction  denied,    p.  396. 

when  lies.,  p.  396. 

ConfeaHon — ^when  bill  to  restrain  enforcement  of  exeeution,  de- 
fective,   p.  396. 

•: when  entry  of  under  power  of  attorney  after  bankruptcy  of 

Judgment  debtor,  fraudulent    p.  461. 

when  may  be  vacated  after  expiration  of  term.    p.  210. 

when  power  of  attorney  to  confess  Judgment  on  award  of  arbi- 
trators invalid,    p.  210. 

when  procuring  of  entry  of  fraudulent,    p.  461. 

when  suit  dismissed  on  vacation  of  void  Judgment    p.  210. 

Default — when  affidavit  to  set  aside  insufficient    pp.  116,  601. 

when  affidavit  to  set  aside  insufficiently  shows  right  of  set-off. 

p.  116. 

when  not  vacated  to  let  In  plea  of  set-off.    p.  116. 

when  sufficient  in  form.    p.  627. 

Default  of  codefendant — when  defendant  may  not  object  to.    p.  260. 

Equitahle  relief — when  not  granted  to  set  aside  Judgment  for  want 
of  proper  service  of  process,    p.  71. 

Form — ^what  is  proper  form  of  Judgment  for  defendant    p.  122. 

Fraud  in  entry — when  equity  has  Jurisdiction  to  Inquire  Into, 
p.  461. 

Joint — when  can  be  rendered  only  against  specified  guarantora 
p.  108. 

Joint  defendants — what  Is  effect  where  Judgment  fraudulently  en- 
tered as  to  one.    p.  461. 

Joint  wrongdoers — when  Joint  Judgment  void  as  to  both.    p.  612. 

Uechanid's  lien — when  proper  in  form.    p.  260. 
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Motion  to  vacate — ^when  in  time.    p.  396. 

Record — ^when  clerk  has  not  authority  to  amend,    p.  627. 

Res  judicata — ^when  judgment  on  appeal  is.    p.  600. 

JUSTICES  OF  THB  PEACE. 

Appeal— when  copy  may  be  substituted  for  lost  written  complaint 

on  appeal,    p.  643. 
Pleadings — ^when  statements  of  counsel  substitute  for.    p.  4M. 

LANDLORD  AND  TENANT. 

Action  for  rent — ^what  damages  may  be  set  off.    p.  868. 

what  evidence  inadmissible  under  plea  of  setoff,    p.  868. 

Crop— presumption  of  title  when  mortgaged  by  landlord,    p.  816. 
Eviction — ^what  constitutes,    p.  368. 

what  does  not  constitute,    p.  868. 

Renting  on  shares — when  landlord  has  title  to  crop.    p.  815. 
Repairs — when  presumed  that  lessee  had  object  in  requiring  lessor, 

by  terms  of  lease,  to  repair  stairway,    p.  96. 
8and — when  instruction  on  right  of  tenant  to  remove  erroneoua. 

p.  368. 

when  tenant  liable  for  removal  of.    p.  868. 

Title  of  landlord — when  evidence  as  to  want  of,  inadmissible,    p.  368. 

Wife  of  lessee — ^when  entitled  to  use  stairway,    p.  96. 

when  landlord  liable  to,  for  personal  injuries  due  to  defective 

stairway,    p.  96. 

UCENSES. 

Cities — ^when  have  power  to  impose  fee  for  maintenance  of  tele- 
graph poles,    p.  218. 

^ee — when  annual  fee  for  maintenance  of  poles  constitutes  lioense 
fee.    p.  218. 

when  fee  imposed  on  telegraph  company  not  unreasonable. 

p.  218. 

Reasonaibleness  of  fee — when  evidence  of  amount  of  buaineBS  done 
admissible,    p.  218. 

LIBN& 

Attorneys,  see  Attobncts. 

Labor  on  c^attete— when  lien  for  exists,    p.  166. 

when  waived,    p.  166. 

LIMITATION  OF  ACTIONS. 

Action  on  note— when  statute  commences  to  run.    p.  48. 

Amended  pleading — ^when  pleading  may  be  amended  after  running 

of  statute,    p.  96. 
Amendment— when  merdy  statement  of  original  cause  of  action. 

p.  96. 
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Amendment — ^when  not  barred  where  original  declaration  statej 
good  cause  of  action,    p.  96. 

Drainage  ditch — when  remedy  for  defective  condition  of  drainage 
ditch  barred,    p.  614. 

when  remedy  for  failure  to  keep  In  repair  not  barred  by  stat- 
ute of  limitations,    p.  614. 

Pleading — when  new  cause  of  action  cannot  be  set  up  by  amended 
declaration,    p.  96. 

MANDAMUS. 

Dedicafiof^— when  statutory  approval  of  plat  enforced,    p.  86. 

Drainage  ditch — ^when  statute  does  not  run  against  remedying  of 
defective  condition,    p.  514. 

Limitation  of  actions — ^when  action  to  compel  drainage  commission- 
ers, to  remedy  defective  condition  of  ditch,  approved,    p.  514. 

Moot  case — ^when  judgment  not  reversed  because,    p.  695. 

Right  to — necessity  for  clear  legal  right    p.  514. 

Title  to  office— how  may  not  be  tried,    p.  621. 

MARRIAGE. 

Divorced  person — ^what  doea  not  constitute  prima  fade  case  of  in- 
validity,   p.  684. 

MASTER  AND    SERVANT. 

Assumed  risk — ^what  risk  not  assumed,    p.  247. 

when  defense  of  unavailable,    p.  305. 

Olimhing  poles — ^when  negligence  in  failure  to  furnish  spikes  instead 
of  spurs  shown,    p.  431. 

Comm^m-law  lialHlitu — when  liable  notwithstanding  obviousness  of 
danger  to  employee,    p.  431. 

Contracts — ^when  employer  not  estopped  to  enjoin  violation  of  con- 
tract not  to  engage  in  same  business,    p.  157. 

Contributory  negligence — ^when  standing  between  cars  in  train  ques- 
tion for  jury.    p.  247. 

Crossing  track — ^when  verdict  for  plaintiff  against  weight  of  evi- 
dence,   p.  528. 

Custom — ^when  refusal  of  evidence  as  to,  not  erroneous,    p.  431. 

Cutting  off  coaches — when  negligence  question  for  jury.    p.  247. 

Federal  Employers'  lAability,  see  Federal  Emfloyebs'  Liabiutt  Act. 

Oarage  proprietor — ^when  not  servant    p.  612. 

Inspection — when  Instruction  as  to  duty  properly  refused,    p.  431. 

Instruction — when  erroneous  as  evading  province  of  jury.    p.  431. 

when  properly  refused  on  circumstantial  evidence,    p.  431. 

Pushing  cars — when  evidence  sufficient  to  show  undue  violence, 
p.  247. 
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RelationaMp — wben  exists,    p.  612. 

Safety  Appliance  Act— when  noncompliance  with,  constitutes  proxi- 
mate cause,    p.  306. 

SpuTB — ^when  providing  of  instead  of  spikes  for  climbing  telephone 
poles  negligence,    p.  4S1. 

Qtate  lav> — ^when  recoyery  may  not  be  had  under.  In  aotion  under 
Federal  Act    p.  75. 

8i€itching  operations — when  car  inspector  does  not  assume  risk  of 
being  struck  by  cars  during,    p.  247. 

Value  of  services — ^when  admission  of  evidence  as.  to  harmless, 
p.  166. 

yoriance— when  defendant  not  estopped  to  raise  question,    p.  75. 

Workmen*$  compensatUmt  see  Woskmsn's  Compensatioic. 

MBOHANIC'8  LIBS. 

Act — ^how  construed,    p.  638. 

Apportionment  of  amount  due — when  failure  to  apportion  against 

various  owners  may  not  be  raised  on  appeal,    p.  260. 
Decree — ^when  not  objectionable  because  ordering  building  owned 

by  several  defendants  sold  as  a  whole,    p.  260. 
Judgment — ^when  proper  in  form.    p.  260. 
Labor  on  chattels — ^when  lien  for  waived,    p.  166. 
Liability  of  0Km€r-— when  defendant  failing  to  assert  fact  ot  bound. 

p.  260. 
Notice — ^when  insuf&cient    p.  639. 

MINBS  AND  MINERALS. 

Band — ^when  Instruction  on  right  of  tenant  to  remove  erroneous. 

p.  368. 
when  tenant  liable  for  removal  of.    p.  868. 

MORTGAaBS. 

Brokers — when  evidence  as  to  want  of  license  inadmissible,    p.  42. 

Copy — ^when  inadmissible,    p.  483. 

Crops — ^what  does  not  constitute  severance  from  realty,    p.  316. 

what  is  extent  to  which  may  be  conveyed  to  mortgagee,    p.  316. 

when  covered  py  mortgage  on  land.    p.  316. 

when  mortgagor  entitled  to.    p.  316. 

Deed — ^when  evidence  establishes  character  as  conveyance  and  not 

as  a  mortgage,    p.  320. 
Delay  in  recording — ^when  defense  available  to  indorser  of  note. 

p.  409. 
Chuntor — ^when  not  estopped  to  claim  that  deed  was  not  given  as  a 

mortgage,    p.  320. 
Receiver — ^what  is  extent  of  receiver's  interest  in  prc^erty.    pi  816. 
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NAViaABL£2  WATERS. 

Piles  maintained  in  violation  of  lav> — liability  of  person  destroying, 
p.  496. 

NiSGLIOENCB. 

Act  of  Ood — ^when  recovery  may  be  had  for  injury  caused  by.    p.  347. 
Children — ^what  degree  of  care  required  not  to  injure,    p.  184. 

what  degree  of  care  required  of.    p.  184. 

when  contributory  negligence  in  handling  live  wire  for  jury. 

p.  184. 

when  contributory  negligence  question  for  jury.    p.  184. 

when  knowledge  of  danger  not  presumed   on   part  of  boy. 

p.  184. 
Contributory — when  immaterial,    p.  457. 
when  person  not  bound  to  anticipate  negligence  of  another. 

p.  247. 
Degree  of  care — ^when  instruction  incorrect    p.  487. 
Disposition  of  horse — when  admissible  on  question  of  contributory 

negligence  of  rider,    p.  324. 
Duty — ^necessity  for  allegation  of.    p.  96. 

when  insufficiency  alleged,    p.  96. 

Instructions — ^when  properly  modified  as  to  proximate  cause,    p.  131. 

Ordinary  care — when  question  of  law.    p.  159. 

Question  for  jury — when  wilful  or  wanton  negligence  is.    p.  457. 

Question  of  law — ^when  is.    pp.  159,  347. 

Trespassers — ^when  person  trespassing  on  land  of  another  not  tres* 

passer  as  to  defendant,    p.  184. 
Wilful  or  v>anton — ^what  constitutes,    p.  457. 

NEGOTIABLiB  INSTRUMENTS. 

Assumpsit — when  recovery  may  be  had  on  common  counts,    p.  149. 
Consideration — ^when  sufficient  to  find.    p.  385. 

when  supported  by.    p.  885. 

Depreciated  currency — what  is  measure  of  recovery  in  action  on 

check   payable  in.    p.   22. 
Foreign  currency — what  is  measure  of  recovery  in  action  on  check 

payable  in.    p.  22. 
Fraud — when  burden  on  defendant  to  show.    p.  385. 

when  evidence  insufficient  to  show.    p.  385. 

Indorser — what  is  nature  of  liability  of.    p.   409. 

when  delay  in  recording  trust  deed  securing  note  is  defense 

available  to.    p.  409. 

when  signer  liable  as.    p.  409. 

Limitation  of  action— when  time  begins  to  run.    p.  42. 

Order — ^when  not  negotiable,    p.  591. 

Payment — ^when  note  of  third  person  conditional  payment    p.  42. 
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Propo8ition8   of   law — when   properly   refused   as   assuming   facts. 

p.  386. 
Release  of  joint  makers — ^when  evidence  shows  knowledge  of  payee. 

p.  51. 

when  extension  of  time  results  In.    p.  61. 

Variance — when  exists  between  special  count  on  note  and  proof. 

p.  149. 

NEW  TRIAL. 

Affidavit — when  Insulficlent    p.  646. 
Evidence — ^when  proper  because  against    p.  36L 
Newly  discovered  evidence — ^how  motion  on  ground  of  should  be 
supported,    p.  208. 

when  motion  on  ground  of,  properly  denied,    p.  361. 

Surprise — when  affidavit  insufficient    p.  610. 
when  not  granted  on  ground  of.    p.  556. 

OFFICERS. 

Former  school  treasurer — ^when  estopped  to  claim  irregularity  in 

form  of  recsord  of  meeting,    p.  621. 
Meeting — when   officer   estopped  to  claim   defects  in  minutes  of. 

p.  621. 

PARLIAMENTARY  LAW. 

Measure  returned  with  veto— -what  is  proper  action  by  legislative 

body.    p.  264. 
Veto — ^when  measure  adopted' over.    p.  264. 
Vetoed  measure — what  constitutes  a  reconsideration  of.    p.  264. 
what  is  proper  action  after  adoption  of  motion  to  reconsider. 

p.  264. 

PARTIES. 

Dismissal — ^when  failure  to  amend  by  striking  out  name  of  party 
dismissed  not  ground  for  reversal,    p.  108. 

Equity — ^when  court  may  on  its  own  initiative  require  proper  par- 
ties to  be  brought  in.    p.  273. 

Substitution — ^when  does  not  constitute  new  cause  of  action. ,  p.  48. 

PARTNERSHIP. 

Advances — when  to  be  regarded  as  firm  indebtedness,    p.  63. 
Advances  by  partner — when  interest  not  allowed  on.    p.  63. 
Formation — ^when  evidence  Insufficient  to  show.    p.  149. 
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PAYMENT. 

Application — ^when  proper,    p.  42. 

Failure  to  demand — when  does  not  bar  recovery,    p.  601. 

"Note — ^when  evidence  insuf&cient  to  establish  that  note  given  in 

payment  was  a  forgery,    p.  118. 
when    giving    ot,    for    pre-existing   Indebtedness    constitutes. 

p.  118. 
when  note  of  to  third  person  a  conditional  payment    p.  42. 

PENALTIES. 

Poor  farm — ^when  defendant  may  not  be  sentenced  to,  to  work  out 
p.  631. 

PLATS. 
See  DiDiGATioir. 

PLEADING. 

Affidavit  of  merits — ^when  defendant  confined  to  defenses  set  up  in. 

p.  126. 

when  insufficient    p.  6. 

Amended — ^when  refusal  to  allow  filing  of  not  abuse  of  discretion. 

p.  6. 
Demurrer— Yrhen  filing  of,  not  compliance  with  order   requiring 

pleading  to  declaration,    p.  16. 
Election  between  counts— ^hen  complainant  may  not  be  required  to 

make.    p.  467. 
Failure  to  denv — when  effective  as  admission,    p.  368. 
Formal  plea — when  absence  of  cured  by  verdict    p.  464. 

when  failure  to  file  cured  by  appearance,    p.  464. 

General  issue — ^when  parol  evidence  inadmissible  under,    p.  409. 
Issues — when  case  treated  as  if  oral  Issues  joined,    p.  280. 

when  failure  to  join  in  writing  waived,    p.  368. 

when  formed,    p.  108. 

when  oral  issue  formed  by  parties  voluntarily  going  to  triaL 

p.  108. 
Plea  of  set-off— yrheX  is  nature  of.    p.  368. 
Plea  to  jurisdiction — what  is  effect  of  absence  ot    p.  280. 

when  insufficient    p.  280. 

when  invalid,    p.  280. 

when  not  waived,    p.  280. 

Special    pleor—when    demurrable    as    presenting    partial    defense. 

p.  409. 
when  demurrable  as  presenting  question  covered  by  general 

issue,    p.  409. 
-^-—  when  insufficient    p.  409. 
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statute  of  limitation8 — when  amendment  merely  a  restatement  of 
original  cause  of  action,    p.  96. 

when  amendment  proper  after  running  of  statute,    p.  96. 

when  new  cause  of  action  cannot  be  set  up  by  amended  dec- 
laration,   p.  96. 

Suicide — when  ayerment  as  to,  Insui&cient    p.  869. 

when  plea  of,  sustained,    p.  359. 

Variance — ^when  defendant  not  estopped  to  raise  question,    p.  75. 

when  Immaterial,    p.  1. 

when  shown  between  special  count  on  note  and  proof,    p.  149. 

when  waived,    p.  166. 

Verdict — ^when  absence  of  formal  plea  cured  by.    p.  464. 

when  defect  or  omission  cured  by.    pp.  96,  100. 

when  defective  and  ambiguous  allegation  cured  after,    p.  305. 

Videlicet — when  averment  laid  under  need  not  be  exactly  proved, 
p.  151. 

PRINCIPALi  AND  AGENT. 

Aocountinff — ^when  burden  of  proof  on  agent  on  bill  by  principal. 

p.  1. 
AutJiority  of  agent — when  principal  estopped  to  repudiate,    p.  17. 
Good  faith — what  degree  of,  required  in  deallngR  between,    p.  1. 
Relationr^when  erists.    p.  260. 
Settlement  Itetween — ^when  set  aside,    p.  1« 

PROCESS. 

Defects-how  taken  advantage  of.    p.  549. 

Laches — ^what  constitutes  in  falling  to  question  legality  of  service. 

p.  71. 
Mailed — ^when  presumed  to  have  been  received,    p.  71. 
SherifTt  reium^-^-when  insufficiency  of  not  considered  on  appeal. 

p.  116. 
Summom — when  void  owing  to  ambiguity  of  return  date.    p.  549. 

PROSBCUTI(»I. 
Inmate — when  evidence  justifies  conviction  as.    p.  68. 

QUO  WARRANTO. 

Judgment  of  oiMfer— when  proper,    p.  479. 
Pleadings — ^what  defendant  must  allege,    p.  479. 
what  rules  govem.    p.  479^. 

RAILROADS. 

Backing  train  over  crossings — when  negligence  when  no  warning 
given,    p.  289. 
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B.acMng  train  over  crosHngs^—^hen  negligence  where  speed  exces- 

siva    p.  289. 
Backing  train  without  Hghts — when  negligence,    p.  289. 
Dedication^-when  dedication  of  way  over,  not  established,    p.  331. 
License — ^what  duty  owed  on  right  of  way.    p.  331. 
Ordinances — ^when  persons  crossing  track  may  rely  upon  obedience 

of.    p.   289. 
Pleading — ^when  defect  in,  cured  by  verdict    p.  100. 
Prescriptive  right  ot?er— when  established,    p.  331. 
Streets — ^what  is  not  an  admission  of  existence  of  street  over  railroad 

right  of  way.    p.  381. 
when  evidence  insufficient  to  show  existence  of  right  of  way 

over.    p.  831. 

RECBIVERS. 

Appointment — ^when  proper  pendente  lite.    p.  38. 

when  Superior  Court  has  constitutional  Jurisdiction,    p.  38. 

when  within  jurisdiction  of  court    p.  38. 

Appointment  pendente  lite — when  proper,    p.  38. 

Bond — ^when  necessary  from  receiver  pendente  lite.    p.  88. 

Mortgaged  property — ^what  is  interest  of  receiver,    p.  315. 

RBCORD. 
Clerk — ^when  has  no  authority  to  amend,    p.  627. 

REFBRENCBI. 

Report — when  master  may  report  all  stipulations  and  agreements 
made  orally  parties,    p.  260. 

RESLESABB. 
Fraud — ^when  secured  by.    p.  71. 

ROADS  AND  BRIDGBS. 

Animate — when  allowing  to  run  at  large  in,  constitutes  negligence. 

p.  339. 
Contributory  negligence— whem  instruction  on,  properly  modified. 

p.  339. 
Costs — when   highway   commissioners   not    personally    liable    for. 

p.  238. 
Disposition  of  horse — ^when  inadmissible  on  question  of  contribu- 

tory  negligence  of  rider,    p.  324. 
Leaving  wagon  in  «freet— when  instruction  misleading,    p.  824. 
Obstruction — ^when  instruction  misleading,    p.  324. 
when  question  for  jury.    p.  324. 
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Petition  to  lay  out  new  road — when  contains  sufficient  number  of 

Bigoatures.    p.  238. 

when  description  sufficient    p.  238. 

when  may  be  considered  with  petition  to  vacate  old  road. 

p.  238. 
when  question  of  Tacating  old  road  need  not  be  included. 

p.  238, 

when  shows  qualifications  of  petitioners,    p.  238. 

when  sufficiently  shows  names  of  owners  of  land  passed  over. 

p.  238. 
Fretcri]>tiofi^-when  way  by,  over  railroad  right  of  way,  established. 

p.  831. 
Railroad  right  of  loay— what  does  not  constitute  admission  as  to 

existence  of  street  over.    p.  331. 
when  evidence  insufficient  to  show  existence  of  highway  over. 

p.  831. 
Right  of  wau — ^when  OTdinance  giving  on  certain   streets  valid. 

p.  392. 
Yaoation  of  old  road — ^when  need  not  be  included  in  petition  to  lay 

out  new  road.    p.  238. 
^^—  when  petition  for  may  be  considered  with  petition  to  li^  out 

new  road.    p.  238. 
Width — ^when  extent  of  improvement  question  for  local  authority. 

p.  324. 

SAFBTY  APFUANGB  ACT. 

Aiaumed  ri9h — ^when  defense  of  unavailable,    p.  305. 
Proximate  cause — ^when  noncompliance  with,  constitutes,    p.  306. 

8ALBS. 

Ahandonment  of  contract — ^when  seller  may  sue  on  quantum  meruit 
p.  179. 

Acceptance — ^when  evidence  insufficient  to  show.    p.  65. 

when  instruction  erroneous,    p.  65. 

Contracts — ^when  order  and  acceptance  constitute,    p.  65. 

Instruction — ^when  erroneous,    p.  65. 

Storage  subject  to  order  of  purchaser—Yfhen  right  of  seller  to  re- 
cover purchase  price  not  affected  by.    p.  179. 

Warrantu — when  conduct  of  buyer  insufficient  to  show  waiver  of 
implied  warranty  of  quality,    p.  65. 

when  implied,    p.  65. 

—  when  instruction  erroneous  as  excluding  elements  of  implied 
warranty,    p.  65. 

— —  when  instruction  erroneous  as  to  waiver  of  implied  warranty, 
p.  66. 
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SCHOOLS  AND  SCHOOL  DISTRICTS. 

County  superintendent — when  duty  of  to  give  certificate  to  appointed 
school  teacher,    p.  621. 

Former  treasurer — ^when  estopped  to  claim  irregularity  In  form  of 
record  of  meeting,    p.  621. 

High  school — ^when  order  directing  school  cheers  to  approve,  proper, 
p.  261. 

when  parent  entitled  to  have  tuition  of  child  in  another  dis- 
trict paid.    p.  251. 

Meetings — when  former  officer  estopped  to  claim  defects  in  minutes 
of  meeting,    p.  621. 

Treasurer — what  power  school  trustees  have  to  remove,    p.  621. 

when  bond  properly  approved,    p.  621. 

when  entitled  to  funds,    p.  621. 

SBT-OFP  AND  RECOUPMENT. 

Action  for  renf— what  damages  may  be  set  off.    p.  368. 

Claim  for  services  under  implied  contract — ^when  not  ground  for 
set-off.    p.  6. 

Default  judgment — when  affidavit  to  set  aside  insufficiently  discloses 
right  to  set-off.    p.  116. 

Evidence — what  Inadmissible  under  plea  of  set-off.    p.  368. 

when  insufficient  to  establish  right  to  setoff,    p.  149. 

when  sufficient  to  sustain  verdict,    p.  465. 

Plea  of  setoff— wh&t  is  nature  of.    p.  368. 

Recoupment — ^what  is.    p.  277. 

when  defendant  in  action  by  administrator  may  recoup  ex- 
penses,   p.  277. 

£ret-o/r— what  is  proper  matter  for.    p.  6. 

Striking  statement  of  «et-o/r— when  error  waived,    p.  6. 

SIDEWALKS. 
See  Cims  and  YnjiAsn. 

STATUTES. 
Oonstructionr—what  presumed  as  to  legislative  intent    p.  617. 

STREET  RAILROADS. 

Auto-truck — ^when  evidence  shows  contributory  negligence  of  driver. 

p.  392. 
when  evidence  shows  lack  of  negligence  on  part  of  defendant 

in  striking,    p.  392. 
Collision  ioith  vehicle— when  company  not  liable  where  caused  by 

fall  of  horse,    p.  225. 
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Contributory  negligence — when  eyldence  insufficient  to  show  on  part 
of  pedestrian,    p.  457. 

when  Instruction  on,  correct,    p.  392. 

Crossings — what  degree  of  care  required  In  approaching,    p.  225. 

"Negligence  of  motorman — when  eviden'ce  sufficient  to  show.    p.  457. 

Pasting  in  rear  of  car — ^when  contributory  negligence  question  for 
jury.    p.  487. 

Pedestrian  crossing  track — when  sharp  lookout  most  be  maintained 
by.    p.  487. 

Speed — when  question  of  excessiveness  for  jury.    p.  225. 

Street  crossings — ^what  degree  of  care  required  in  approaching, 
p.  457. 

Traffic  ordinances — ^when  admissible  in  action  for  damages  (or  col- 
lision,   p.  392. 

SUICIDB. 

Declarations  of  intention  to  contmit— when  inadmissible  in  action 

under  Civil  Damage  Act    p.  193. 
Evidence — ^when  insufficient  to  show.    p.  467. 

TELEGRAPH  COMPANIES. 

Licenses — ^when  city  has  power  to  impose  fee  for  maintenance  of 

poles,    p.  218. 
Poles — ^when  fee  imposed  for  maintenance,  a  license  fee  and  not  a 

rental,    p.  218. 
when  license  fee  not  unreasonable.    ]x  218. 

TELEPHONES. 
Mistake— how  affecting  minds  of  oontraoting  partlM.    p,  2(1. 

TORTS. 

Joint  judgment — ^when  void  as  to  both  wrongdoers,    p.  612. 
Piles  in  navigable  stream — liability  of  person  destroying  although 
mKintained  in  violation  of  law.    p.  496. 

TOWNSHIPS. 
Treottirer— what  power  school  trustees  haise  to  remova    p.  821. 

TRESPASS. 

Land  not  owned  bp  defendant — ^when  person  trespasilag  on»  not 
trespasser  as  to  defendant    p.  184. 
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TRIAL. 

Argument  of  ooviwef— wlien  improper,    p.  166. 

when  not  gnronnd  for  reversal,    p.  9. 

when  proper,    p.  9. 

when  statement  of  belief  by,  ooMtltatee  harmloM  error,    p.  9. 


Directed  verdict — ^when  not  granted,    p.  424. 

Is^ue — when  oral  issue  formed  by  parties   voluntarily  going  to 

trial,    p.  106. 

when  treated  as  if  oral  issues  joined,    p.  280. 

Misconduct  of  counsel— when  ground  for  rsversal.    p.  824. 
Objection— when  insuffldent  as  to  form  of  questions,    p.  131. 

when  not  sufficiently  specific    p.  825. 

Objection  to  evidence — ^when  must  be  specific    p.  566* 

Offer  of  proof-^when  insufllclent.    p.  118. 

Peremptory  instructionr—ifhen  failure  to  give  in  writing  not  ground 

for  reveraaL    p.  $8. 
PropoHtiom  of  law — when  correct,  on  duties  of  drainage  commis- 
sioners,   p.  614. 
Question — ^when  party  not  required  to  show  facts  sought  to  be 

proved  by  answer,    p.  202. 
Questions  for  oo«rf— when  character  of  relationship  aa  master  and 

servant  or   bailor   and   bailee   is.    p.    612. 
Remarks  of  coiin«eI^-when  ground  for  rev^md.    p.  487. 
Statement  of  covrt— when  improper  as  invading  province  of  Jury. 

p.  644. 
Verdict — ^when  court  may  "not  reconcile  self-contradictory  verdict 

with  supposed  facts,    p.  238. 

TROVER  AND  CONVERSION. 

Administrator — ^when  maintain  for  conversion  of  certificate  cashed 
by  defendant  during  deceased'^  lifetime,    p.  688. 

Conversion  of  certificate  of  deposit — when  burden  on  plaintifC  to 
show  that  assignment  was  made  to  defendant  by  intestate 
when  mentally  incompetent    p.  588. 

TRUSTS. 

Accountina — ^who  are  proper  parties  to  bill  for,  against  trustee  upon 
death  of  beneficiary,    p.  278. 

USURY. 

Burden  of  proof — when  on  debtor,    p.  42. 

Defense — when  not.    p.  42. 

J^tHdence— -when  insufficient  to  show.    p.  42. 

Pleaded — how.    p.  609. 

P2eadini7— when  insufficiently  pleaded,    p.  609. 
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vendors  and  vendees. 

Contract  to  convey — what  is  measure  of  damages  for  breach,    p.  320. 
ContfXict  to  repurohate  unsold  land  from  vendee — what  is  measure 

of  damages  for  breach,    p.  125. 
Contracts — when  eyidence  shows  that  vendor  unable  to  perform  at 

date  fixed  for  performance,    p.  244. 

when  meeting  of  minds  absent    p.  136. 

False   representations — ^when    evidence    shows,    p.    29. 

when  evidence  shows  as  to  title,    p.  483. 

Fraud — what  is  measure  of  damages,    p.  483. 

Fraudulent  representations — what  are  not    p.  29. 

Offer  and  ability  to  perform — ^when  evidence  shows  on  part  ot  pnr^ 

chaser,    p.  244. 
Property  conveyed  under  oral  agreement — ^when  assumpsit  lies  to 

recover  value  of.    p.  820. 
Rescission  of  contract — when  purchaser  may  rescind,    p.  244. 

VENUE. 

Bill  to  restrain  judgment — what  is  proper  venue  of.    p.  395. 
Change — ^what  is  effect  of  proper  application  for.    p.  187. 

when  grant  of  imperative,    p.  137. 

when  petition  filed  in  apt  time.    p.  137. 

when  refusal  ground  for  reversaL    p.  137. 

who  is  not  a  defendant  who  must  consent  to  change  of.    p.  137. 

VERDICTS. 

Amount— whea  neither  party  may  complain  of.    p.  208. 
Contradictory — ^when  court  may  not  reconcile  with  supposed  fiacts. 

p.  233. 
Excessive— when  $1,200  not    p.  225. 

when  $2,000  not    p.  119. 

when  $3,000  not    pp.  9,  131,  431. 

when  $7,000  not    pp.   289,  65$. 

when  $7,200  not    p.  247. 

when  $8,000  not    p.  305. 

Fonii'— when  instruction  proper,    p.  181. 

WILLS. 

Expectant  ettafe— when  may  be  assigned,    p.  583. 
Proceeds  of  assigned  policy— when  disposition  by  will  tnelEectiTa 
p.  441. 

WITNESSES. 

Attorney — ^right  of  to  be  a  witness,    p.  483. 

when  may  testify  as  to  conversation  with  client    p.  488. 
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Competency — when  party  competent  with  reference  to  transactions 
involving  decedent    p.  277. 

Credibility — when  instruction  on,  harmless,    p.  656. 

who  proper  judge  of.    p.  470. 

Crasi-examination — what  proper  for  purpose  of  corroboration, 
p.  624. 

-— ^  when  denial  proper,    p.  426. 

when  improper,    p.  641. 

Impeachment — ^when  proper,    p.  301. 

Number  of — when  instruction  on  preponderance  of  evidence  ignor- 
ing question  of,  objectionable,    p.  9. 

Objection — when  insufficient  to  form  of  question,    p.  181. 

QueationB — ^when  party  not  bound  to  state  facts  sought  to  be  proved 
•by  answer,    p.  202. 

WORDS  AND  PHRASB8. 

"Intoxicating  li^or"— how  defined,    p.  60S. 
** Servant*— how  defined,    p.  612. 

WORKMEN'S  COMPENSATION. 

Aelfon  at  common  taio — what  plaintiff  must  aver  and  prova    p.  481. 

when  damages  not  excessive,    p.  431. 

when  instruction  correct    p.  431. 

when  negligence  must  be  proved,    p.  431. 

Action  tried  at  at  common  laio — ^when  party  may  not  complain  on 
appeaL    p.  403. 

AppeaU — ^what  bill  of  exceptions  must  contain  to  review  ruling  to 
quash  certiorari,    p.  647. 

A88ump8it—wheD.  evidence  as  to  liability  properly  excluded  in 
action  on  award,    p.  45. 

when  proper  remedy  for  recovery  of  award,    p.  45. 

Award— when  evidence  as  to  liability  properly  excluded  in  action 
on  award,    p.  45. 

— —  when  sufficient  when  signed  by  two  of  three  arbitrators,    p.  45. 

County  court — when  has  Jurisdiction  in  action  of  assumpsit  on 
award,    p.  45. 

Negligence— whea  employer  liable  in  action  at  common  law  notwith- 
standing obviousness  of  danger,    p.  431. 

Rejection  by  employer— what  is  effect  ot    p.  481. 
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